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In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 

Amended  Bill  of  Complaint. 

To  the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  in  and  for  the  Northern 
District  of  the  State  of  California,  in  Chancery 
Sitting. 
Joseph  Hotchner,   a  citizen  and  resident  of  the 
State  of  California,  brings  this  his  bill  of  complaint 
against  the  Federal  Electric  Company,  a  duly  or- 
ganized and  existing   California   corporation,   hav- 
ing a  regularly  established  place  of  business  in  the 
City  and  County  of  San  Francisco,  State  of  Califor- 
nia, and  thereupon  complainant  alleges  and  avers: 

1.  That  upon  the  19th  day  of  October,  1914,  com- 
plainant did  file  in  the  United  States  Patent  Office 
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application  for  patent  on  a  certain  new  and  useful 
improvement  in  Electric  Signs  heretofore  invented 
by  him  and  of  which  he  then  was  the  original,  first 
and  sole  inventor,  which  improvement  was  not 
known  or  used  by  others  before  his  invention 
thereof  and  which  had  not  been  in  public  use  or  on 
sale  in  the  United  States  for  more  than  two  years 
prior  to  this  application  for  a  patent  thereon,  nor 
inscribed  in  any  printed  publication  more  than  two 
years  prior  to  his  said  patent  application  and  not 
patented  to  him  or  his  legal  representatives  or  as- 
signs in  any  country  foreign  to  the  United  States 
on  an  application  filed  by  him  or  his  legal  represen- 
tatives prior  to  said  patent  application. 

2.  Complainant  further  alleges  and  avers  that 
being  entitled  to  a  patent  upon  said  electric  sign 
under  the  provisions  of  the  statutes  of  the  United 
States  upon  due  proceedings  had  and  all  of  the 
requirements  of  the  statutes  having  been  duly  com- 
plied with,  letters  patent  thereupon  was  duly  is- 
sued to  [3]  him  by  the  Commissioner  of  Patents 
bearing  date  of  March  12,  1918,  under  the  number 
1,259,237.  Thereupon  said  letters  patent  was  de- 
livered to  complainant  whereby  and  wherein  was 
granted  and  secured  to  him,  his  heirs  and  assigns 
for  the  term  of  seventeen  years  from  the  date 
thereof,  the  full  and  exclusive  right  to  make,  use 
and  vend  to  others  to  be  used  said  improvements 
and  invention,  a  description  whereof  is  given  in 
the  specifications  forming  a  part  of  said  patent 
grant,  and  which  patent  or  a  certified  copy  thereof 
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is  hereby  proffered  for  the  inspection  of  this  Hon- 
orable Court. 

3.  That  upon  the  19th  day  of  October,  1914,  com- 
plainant did  file  in  the  United  States  Patent  Office 
application  for  patent  on  a  certain  new  and  useful 
improvement  in  Electric  Sign  heretofore  invented 
by  him  and  of  which  he  then  was  the  original,  first 
and  sole  inventor,  which  improvement  was  not  known 
or  used  by  others  before  his  invention  thereof  and 
which  had  not  been  in  public  use  or  on  sale  in  the 
United  States  for  more  than  two  years  prior  to 
this  application  for  a  patent  thereon  nor  described  in 
any  printed  publication  more  than  two  years  prior  to 
his  said  patent  application,  and  not  patented  to  him 
or  his  legal  representatives  or  assigns  in  any  coun- 
try foreign  to  the  United  States  on  an  application 
filed  by  him  or  his  legal  representative  prior  to  said 
patent  application. 

4.  Complainant  further  alleges  and  avers  that  be- 
ing entitled  to  a  patent  upon  said  electric  sign  un- 
der the  provisions  of  the  statutes  of  the  United 
States  upon  due  proceedings  had  and  all  of  the  re- 
quirements of  the  statute  having  been  duly  com- 
plied with,  letters  patent  thereupon  was  duly  is- 
sued to  him  by  the  Commission  of  Patents  bearing 
date  of  September  2,  1919,  under  the  number  1,315,- 
187.  Thereupon  said  letters  patent  was  delivered 
to  complainant  whereby  and  wherein  was  granted 
and  secured  to  him,  his  [4]  heirs  and  assigns  for 
the  term  of  seventeen  years  from  the  date  thereof, 
the  full  and  exclusive  right  to  make,  use  and  vend 
to  others  to  be  used,  said  improvements  and  inven- 
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tion,  a  description  whereof  is  given  in  the  specifica- 
tion forming  a  part  of  said  patent  grant,  and  which 
patent  or  certified  copy  thereof  is  hereby  proffered 
for  the  inspection  of  this  Honorable  Court. 

5.  Complainant  further  alleges  and  avers  that 
the  said  patents  and  improvements  in  electric  signs 
have  been  and  are  in  his  exclusive  possession  and 
ownership,  save  for  certain  licenses  to  manufac- 
ture said  signs  granted  by  him  to  certain  duly  ac- 
credited licensees,  which  licensees  have  introduced 
said  signs  into  wide  use,  duly  marking  the  signs 
made  by  them  with  the  words  "Hotchner  Patent" 
together  with  the  date  of  the  patent  concerned  and 
'that  such  licenses  have  proved  to  be  valuable  to 
complainant  by  reason  of  the  license  fees  paid  to 
him.  That  complainant  has  expended  large  sums  of 
money  in  developing  and  introducing  the  said  elec- 
tric signs  into  use  and  that  the  public  generally 
has  acquiesced  in  his  exclusive  rights  and  privileges 
as  secured  by  each  of  said  patents  and  but  for  the 
infringement  herein  complained  of,  the  complainant 
would  now  be  in  undisturbed  possession  and  enjoy- 
ment of  the  exclusive  rights  and  privileges  secured 
to  him  by  each  of  said  patents. 

6.  Complainant  further  shows  that  said  defend- 
ant, Federal  Electric  Company,  well  knowing  the 
premises,  and  without  right,  license  or  other  author- 
ity and  in  violation  of  complainant's  said  rights 
under  the  patents  aforesaid,  has  within  the  North- 
ern District  of  the  State  of  California,  subsequent 
to  the  issue  and  during  the  term  of  the  latest  of  said 
letters  patent,  made  or  caused  to  be  made  for  use 
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and  has  vended  to  others  to  be  used,  a  number  of 
electric  signs  which  made  conjoint  use  of  the  in- 
ventions disclosed  in  each  of  said  patents,  one  such 
sign  reading  "Normal  Pharmacy"  and  being  [5] 
made  for  A.  S.  Pencovic  and  installed  and  used  at 
1101  Broadway,  Oakland,  California,  and  another 
such  sign  reading  "Harry  Rose,  Haberdasher,  Al 
Chase,  Clothier,''  being  installed  adjacent  the  Nor- 
mal Pharmacy  sign.  How  many  more  such  signs 
defendant  has  made  and  sold  complainant  cannot 
state,  but  he  prays  that  defendant  may  be  compelled 
to  discover  and  disclose  the  number  of  such  signs 
made  by  them  which  contain  substantially  the  im- 
provements patented  to  him  in  each  of  the  above 
mentioned  patents.  Complainant  further  alleges 
that  Tracy  W.  Simpson  is  the  manager  of  the  Fed- 
eral Electric  Company,  and  also  does  business  in 
the  name  of  Federal  Sign  System  Electric,  and 
that  bills  presented  to  the  purchasers  for  said  signs 
bear  the  names  Federal  Electric  Company  and  Fed- 
eral Sign  System  Electric. 

Complainant  further  alleges  and  avers  that  de- 
fendant. Federal  Electric  Company  persists  in  the 
manufacture  and  sale  and  offering  for  sale  of  elec- 
tric signs  which  infringe  said  letters  patent  and 
each  of  them,  and  though  warned  in  writing  to  de- 
sist therefrom,  threaten  to  continue  to  make  ana 
vend  to  be  used  illuminated  signs  which  infringe 
each  of  said  patents  and  complainant  further  fears 
that  said  defendant  will  continue  such  infringement 
upon  his  exclusive  rights  in  the  future,  whereby 
great  gains  and  profits  heretofore  accruing  to  com- 
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plainant,  will  accrue  to  defendant  which  in  equity 
belong  to  complainant,  to  his  great  damage,  and 
complainant  has  now  sustained  damages  by  reason 
of  violation  of  his  rights  and  will  continue  to  sus- 
tain further  damages  if  such  infringement  be  not 
restrained. 

To  the  end,  therefore,  that  said  defendant  may, 
if  it  can,  show  why  your  complainant  should  not  have 
the  relief  herein  prayed,  and  may,  and  according  to 
the  best  of  its  knowledge,  remembrance,  information 
and  belief,  but  not  under  oath,  answer  under  oath  be- 
ing expressly  waived,  full,  true,  direct  and  perfect 
answer  make  to  all  and  singular  the  premises,  and 
that  defendant  may  be  decreed  to  [6]  account 
for,  and  pay  over  to  your  orator  all  gains  and 
profits  realized  by  it,  from  the  unlawful  using, 
making  or  vending  of  the  improvements  vested  in 
your  complainant  under  the  patents  aforesaid;  and 
in  addition  thereto,  the  damages  sustained  by  your 
orator  by  reason  of  such  infringement,  to  be  as- 
sessed by  or  under  the  direction  of  your  Honors, 
and  that  your  Honors  may  increase  the  actual  dam- 
ages to  three  times  the  amount  of  such  assessment 
under  the  circumstances  of  the  willful  and  unjust 
infringement  by  said  defendant,  and  that  defendant 
may  be  perpetually  restrained  by  an  injunction 
issuing  out  of  this  Honorable  Court,  from  making, 
using,  or  vending  illuminated  signs  containing  the 
improvements  secured  to  your  orator  under  said 
patents,  and  that  your  orator  have  such  other  or 
further  relief  as  equity  may  deem  just,  together 
with  the  costs  of  this  action. 
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May  it  please  your  Honors  to  grant  to  complainant 
not  only  a  writ  of  injunction,  conformable  to  the 
prayer  of  this  bill,  but  also  an  injunction  pendente 
lite,  and  also  a  writ  of  subpoena,  directed  to  the 
defendant,  commanding  it  at  a  time  certain,  under 
a  certain  penalty  to  appear  before  your  Honors,  in 
this  Court,  then  and  there  to  answer  truly  into  this 
bill  of  complaint,  and  to  abide  by  and  perform  such 
decree  as  this  Honorable  Court  may  make  in  the 
premises. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 

San  Francisco,  California,  December  7,  192,1. 
[7] 

State  of  California, 

City  of  County  of  San  Francisco, — ss. 

Joseph  Hotchner,  being  duly  sworn,  deposes  and 
says:  That  he  is  the  plaintiff  in  the  above-entitled 
action;  that  he  has  read  the  foregoing  and  knows 
the  contents  thereof,  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  on  information  or  belief,  and  as 
to  those  matters  that  he  believes  it  to  be  true. 

JOSEPH  HOTCHNER. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  December,  A.  D.  1921. 

[Seal]  HENRY  B.  LISTER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  Dec.  7,  1921.  Walter  B. 
Maling,  Clerk.     [8] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  Northern  District  of  California, 
Second  Division. 

IN   EQUITY— No.   577. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

FEDERAL  SIGN  SYSTEM  ELECTRIC  (a  Cor- 
poration), and  TRACY  W.  SIMPSON,  Do- 
ing Business  as  FED|ERAL  ELECTRIC 
COMPANY, 

Defendants. 

Amended  Answer. 

Now  come  the  above-named  defendants.  Federal 
Sign  System  Electric  (a  Corporation),  and  Tracy 
W.  Simpson,  doing  business  as  Federal  Electric 
Company,  and  for  answer  to  plaintiff's  bill  of  com- 
plaint, deny,  admit  and  aver  as  follows: 

I. 

Answering  paragraphs  1  and  3  of  the  bill  of  com- 
plaint, defendants  deny  that  plaintiff,  Joseph 
Hotchner,  was  the  original,  first  and  sole  or  an}' 
inventor  of  the  improvements  in  Electric  Signs 
alleged  to  be  described  and  patented  in  and  by  the 
letters  patent  in  suit,  or  that  the  same  were  not 
known  or  used  by  others  before  his  alleged  inven- 
tion thereof,  or  had  not  been  in  public  use  or  on  sale 
in  the  United  States,  or  described  in  any  printed 
publications  for  more  than  two  years  prior  to  his 
applications  for  patents  thereon. 
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II. 

Answering  paragraphs  2  and  4  of  the  bill  of  com- 
plaint defendant  admits  that  letter  patents  No. 
1,259,237,  dated  March  12th,  1918,  and  No.  1,315,- 
187,  dated  September  2d,  1919,  issued  to  plaintiff, 
but  deny  that  there  was  thereby  granted  to  him, 
his  legal  representatives  and  assigns  the  exclusive 
or  any  right  [9]  to  make,  use  and  vend  the  im- 
provements in  electric  signs  alleged  to  be  covered 
thereby. 

III. 

Answering  paragraph  5  of  the  bill  of  complaint, 
defendants  are  without  knowledge  as  to  the  truth 
of  the  allegations  therein  contained  and  call  upon 
plaintiff  for  full  proof  thereof. 

IV. 

Answering  paragraph  6  of  the  bill  of  complaint, 
defendants  deny  that  they  have  at  any  time,  in  any 
manner  or  respect,  infringed  upon  or  made  unlaw- 
ful use  of  any  of  the  alleged  improvements  patented 
in  and  by  the  letters  patents  in  suit;  and  further 
deny  that  they  have  made  any  gains  or  profits  as 
the  result  of  any  unlawful  acts,  or  that  plaintiff  has 
been  in  any  manner  damaged  or  injured  by  any 
unlawful  acts  of  defendants. 

Without  waiving  any  of  the  matters  and  things 
above  set  forth,  but  repeating  and  insisting  upon 
the  same,  defendants  further  answering  say: 

V. 

And  for  a  further  and  particular  defense  de- 
fendants are  informed  and  believe,  and  so  state  the 
fact  to  be,  that  the  said  alleged  invention  set  forth 
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in  letters  patent  No.  1,259,237  in  suit  is  neither  new 
nor  original  and  does  not  possess  the  quality  of  in- 
vention and  that  said  patent  is  invalid  in  all  re- 
spects. 

VI. 
And  for  a  further  and  particular  defense  defend- 
ants state  that  the  said  Joseph  Hotchner  was  not 
the  original,  or  first,  or  any  inventor  or  discoverer 
of  any  material  or  substantial  part  of  the  thing 
patented  in  said  letters  patent  No.  1,259,237;  and 
that  said  invention  has  been  previously  patented 
and  described,  as  hereinafter  mentioned,  by  printed 
publications  and  letters  patents  prior  to  the  sup- 
posed invention  or  discovery  thereof  by  the  said 
Joseph  Hotchner  as  follows,  to  wit:     [10] 

UNITED  STATES  LETTERS  PATENT. 


Little 

32,195 

April 

30, 

1861 

Jory 

218,750 

Aug. 

15, 

1879 

McLewee 

328,135 

Oct. 

13, 

1885 

Haag 

390,777 

Oct. 

9, 

1888 

Hotchner 

769,138 

Aug. 

30, 

1904 

Hotchner 

769,139 

Aug. 

30, 

1904 

Pelkin 

822,593 

June 

5, 

1906 

Hotchner 

844,940 

Feb. 

19, 

1907 

Eainaud 

845,478 

Feb. 

26, 

1907 

Norden 

881,943 

Mar. 

17, 

1908 

Hotchner 

883,682 

Mar. 

31, 

1908 

Clark 

923,769 

June 

1, 

1909 

Ellis 

931,188 

Aug. 

17, 

1909 

Bock 

1,085,530 

Jan. 

27, 

1914 

Msk 

1,095,321 

May 

5, 

1914 
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Oentile 

1,103,873 

July 

14, 

1914 

Wiley  &  Hough  1,224,253 

May 

1, 

1917 

Slick 

1,241,292 

Sept. 

25, 

1917 

iSorenson  & 

Wesley 

1,258,957 

Mar. 

12, 

1918 

Cook 

1,269,261 

June 

11, 

1918 

Williams 

1,279,197 

Sept. 

17, 

1918 

Walker 

1,304,423 

May 

20, 

1919 

Van  Bloom 

1,311,472 
FOREIGN 

July 
PATENTS. 

29, 

1919 

Amy   (Grreat 

Britain) 

10,990 

June 

16, 

1900 

Hugues  Boldes 

(France) 

335,943 

Sept. 

17, 

1903 

VII. 

Defendants  further  answering  on  information 
and  belief  [11]  say  that  prior  to  the  date  of 
application  of  said  Joseph  Hotchner  patent  No. 
1,259,237  in  suit,  and  prior  to  the  alleged  invention 
thereof  by  the  said  Joseph  Hotchner,  Electric 
Signs  substantially  identical  with  those  which  have 
been  and  are  being  manufactured  and  sold  by  these 
defendants  and  complained  of  by  plaintiff  herein, 
were  and  have  been  in  public  use  and  on  sale  in  this 
country  and  were  known  to,  others,  and  among 
those  who  used  or  had  knowledge  of  said  prior  use 
were  the  following  named  persons,  firms  and  corpo- 
rations, at  the  places  set  opposite  their  respective 
names : 
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Prismatic  Sign  Co.,  Denver,  Colorado; 

Brumfield  Electric  Sign  Co.,  San  Francisco,  Cali- 
fornia ; 

H.  P.  Beem,  Seattle,  Washington; 

Mr.  Wallace,  818  Broadway,  Los  Angeles,  Cali- 
fornia ; 

Val  Blatz  Brewery  Co.,  Butte,  Montana; 

Mr.    Archibald    Mackenzie,     1290     Bellaire     St., 
Denver,  Colorado; 

Paul  D.  Howse,  Los  Angeles,  California; 

Hotel  Oregon,  Portland,  Oregon; 

C.  E.  Heft,  480  Mill  iSt.,  Portland,  Oregon; 

Val  Blatz  Brewing  Co.,  1519-lOth  St.,  Denver, 
Colorado ; 
and  also  others,  the  names  and  addresses  of  which 
are  unknown  to  these  defendants  at  the  present 
time,  but  defendants  pray  leave  to  set  forth  by 
amendment  to  this  amended  answer  said  names  and 
addresses  when  discovered. 

VIII. 

And  for  a  further  and  particular  defense  defend- 
ants are  informed  and  believe,  and  so  state  the  fact 
to  be,  that  the  said  alleged  invention  set  forth  in 
letters  patent  No.  1,315,187  in  suit  is  neither  new 
nor  original  and  does  not  possess  the  quality  of  in- 
vention and  that  said  patent  is  invalid  in  all  re- 
spects.    [12] 

IX. 

Further  answering  said  bill  of  complaint,  and  for 
a  further  and  particular  defense,  defendants  are  in- 
formed and  believe,  and  so  state  the  fact  to  be,  that 
the  said  Joseph  Hotchner  was  not  the  original,  or 
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first,  or  any  inventor  or  discoverer  of  any  material 
or  substantial  part  of  the  thing  patented  in  said 
letters  patent  No.  1,315,187;  and  that  said  invention 
has  been  previously  patented  and  described,  as 
hereinafter  mentioned,  by  printed  publications  and 
letters  patents  prior  to  the  supposed  invention  or 
discovery  thereof  by  the  said  Joseph  Hotchner  as 
follows,  to  wit: 

UNITED  STATES  LETTERS  PATENT. 
Butt  706,525  Aug.    12,  1902 

Butt  707,205  Aug.    19,  1902 

Sawyer  827,943  Aug.      7,  1906 

Eortmann  1,070,028  Aug.    12,  1913 

Anway  1,099,633  June     9,  1914 

Abeles  1,155,294  Sept.  28,  1915 

Smith  1,194,559  Aug.    15,  1916 

Dixon  1,207,721  Dec.  12,  1916 

Dye  &  Clark    1,211,115  Jan.      2,  1917 

Gruman  1,274,875  Aug.      6,  1918 

Raul  & 

Springer  1,301,741  April  22,  1919 

Wilde  & 

Wunmermark  1,314,626  Sept.    2,  1919 

and  also: 

City  Ordinance   No.   21,308   of   City   of   Seattle, 
Washington,  approved  July  8th,  1909. 
X. 

Defendants  further  answering  on  information 
and  belief  say  that  prior  to  the  date  of  application 
of  said  Joseph  Hotchner  [13]  patent  No. 
1,315,187  in  suit,  and  prior  to  the  alleged  invention 
thereof  by  the  said  Joseph  Hotchner,  Electric  Signs 
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substantially  identical  with  those  which  have  been 
and  are  being  manufactured  and  sold  by  these  de- 
fendants and  complained  of  by  plaintiff  herein, 
were  and  have  been  in  public  use  and  on  sale  in  this 
country  and  were  known  to  others,  and  among  those 
who  used  or  had  knowledge  of  said  prior  use  were 
the  following  named  persons,  firms  and  corpora- 
tions, at  the  places  set  opposite  their  respective 
names : 

Prismatic  Sign  Co.,  Denver,  Colorado; 

Brumfield  Electric  Sign  Co.,  San  Francisco,  Cali- 
fornia ; 

H.  P.  Beem,  Seattle,  Washington; 

Mr.  Wallace,  818  Broadway,  Los  Angeles,  Cali- 
fornia ; 

Val  Blatz  Brewery  Co.,  Butte,  Montana; 

Mr.  Mackenzie,  Denver,  Colorado; 

Paul  D.  Howse,  Los  Angeles,  California; 
and  also  others,  the  names  and  addresses  of  which 
are  at  present  unknown  to  these  defendants  and 
which,  when  discovered,  these  defendants  pray 
leave  to  insert  by  amendment  to  this  amended 
answer. 

WHEREFORE,  and  for  the  cause  aforesaid, 
these  defendants  deny  the  equity  of  plaintiff's  bill 
herein  and  all  manner  of  wrongful  and  unlawful 
acts  wherewith,  in  the  said  bill  of  complaint,  these 
defendants  are  charged,  and  further  deny  the  right 
of  plaintiff  to  the  relief  or  any  part  thereof  alleged 
against  these  defendants  in  said  bill  of  complaint 
and  submit  that  they  should  not  be  compelled  to 
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make  any  other  or  further  answer  than  that  herein 
contained. 

All  of  which  matter  and  things  these  defendants 
are  ready  and  willing  to  aver,  maintain  and  prove 
as  this  Honorable  [14]  Court  shall  direct,  and 
humbly  pray  to  be  hence  dismissed  with  their  rea- 
sonable costs  in  this  behalf. 

FEDERAL  SIGN  SYSTEM  ELECTRIC 
(a  Corporation),  and  TRACY  W. 
(SIMPSON,  Doing  Business  as  Federal 
Electric  Company. 

By  TRACY  W.  SIMPSON, 
One  of  the  Defendants. 
CHAS.  E.  TOWNSEND, 
WM.  A.  LOFTUS, 

Attorneys  for  Defendants. 
Service  of  copy  of  the  within  admitted  this  22d 
day  of  January,  A.  D.  1921. 

CARLOS  P.   GRIFFIN, 

For  Plaintiff. 

[Endorsed] :  Filed  Jan.  22,  1921.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [15] 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Second  Division. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

FEDERAL  SIGN  SYSTEM  ELECTRIC,  a  Cor- 
poration, and  TRACY  W.  SIMPSON,  Do- 
ing Business  as  FEDERAL  ELECTRIC 
COMPANY, 

Defendants. 

Final  Decree  Dismissing  Bill  of  Complaint. 

This  cause  having  come  on  to  be  heard  upon  the 
pleadings,  proceedings  and  proofs  herein  taken  and 
filed  on  behalf  of  both  parties,  and  after  due  pro- 
ceedings had,  it  is,  upon  consideration,  ORDERED, 
ADJUDGED  and  DECREED  as  follows: 

I. 

That  the  Hotchner  patent  No.  1,259,237,  issued 
July  30th,  1918,  sued  on,  and  particularly  with  re- 
spect to  claim  4,  is  void  and  the  bill  is  dismissed  as 
to  this  patent. 

11. 

That  the  Hotchner  patent  No.  1,315,187,  issued 
September  2d,  1919,  sued  on,  and  particularly  with 
respect  to  claims  1,  2  and  3,  is  void  and  the  bill  is 
dismissed  as  to  this  patent. 

III. 

That   the   said   Hotchner   patents   No.    1,259,237, 
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issued  July  30th,  1918,  and  No.  1,315,187,  issued 
September  2d,  1919,  even  if  valid,  are  neither  of 
them  infringed  and  the  bill  is  dismissed  as  to  each 
of  said  patents. 

IV. 

That  the  defendants  do  recover  of  the  plaintiff 
their  costs  and  disbursements  of  this  suit  to  be 
taxed  by  the  Clerk  in  accordance  with  the  Rules  of 
this  Court. 

FRANK  H.  RUDKIN, 

Judge. 

Dated:  December  9th,  1921.     [16] 

[Endorsed] :  Filed  and  entered  Dec.  9,  1921. 
W.  B.  Maling,  Clerk.  By  J.  A.  Schaertzer,  Deputy 
Clerk.     [17] 


In  the  United  States  District  Court  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Complainant, 

vs. 

R.  E.  MORGAN,  and  P.  C.  LONG,  Doing  Business 
as  the  AMERICAN  ELECTRIC  SIGN 
COMPANY. 

BiU  of  Complaint. 

To  the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  in  and  for  the  Northern 
District  of  the  State  of  California,  in  Chan- 
cery Sitting: 
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Joseph  Hotchner,  residing  in  the  State  of  Cali- 
fornia, and  a  citizen  of  the  State  of  California, 
brings  this  his  bill  of  complaint  against  R.  E. 
Morgan  and  P.  C.  Long,  believed  to  be  citizens  of 
the  State  of  California,  and  believed  to  be  copart- 
ners doing  business  under  the  name  American  Elec- 
tric Sign  Company,  in  the  State  of  California,  at 
San  Francisco. 

1.  And  thereupon  your  orator  complains,  alleges 
and  avers  that  on  or  before  the  19th  day  of  October, 
1914,  your  orator  was  the  original,  first  and  sole  in- 
ventor of  a  certain  new  and  useful  improvement  in 
illiuninated  signs,  not  known  or  used  by  others  be- 
fore his  said  invention  thereof,  and  which  had  not 
at  the  time  of  his  application  for  a  patent  thereon 
been  in  public  use  or  on  sale  with  his  consent  or 
allowance  for  a  period  of  more  than  two  years  prior 
to  October  19,  1914,  upon  which  date  your  orator 
did  file  an  application  for  patent  thereon  in  the 
United  States  Patent  Office  at  Washington,  D.  C. 

2.  Your  orator  further  alleges  and  avers  that 
being  so  the  inventor  of  said  improvement  in  elec- 
tric signs,  after  [18]  due  proceedings  had  upon 
the  patent  application  aforesaid,  the  Commissioner 
of  Patents  thereafter  allowed  said  patent,  and  after 
your  orator  had  duly  complied  in  all  respects  with 
the  conditions  and  requisitions  of  the  laws  in  such 
cases  provided,  and  upon  the  payment  of  the  fees, 
prescribed,  the  Commissioner  of  Patents  did  issue 
letters  patent  of  the  United  States  for  said  improve- 
ment and  invention  in  illuminated  signs,  under  the 
seal  of  the  Patent  Office,  duly  signed  by  the  Commis- 
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sioner  of  Patents,  or  his  Assistant,  acting  for  him, 
and  bearing  date  of  July  30,  1918,  under  the  Num- 
ber 1,259,237,  and  said  letters  patent  were  there- 
after delivered  to  your  orator  whereby  was  granted 
and  secured  to  him,  his  heirs  and  assigns,  for  the 
term  of  seventeen  years  from  the  date  thereof,  the 
full  and  exclusive  right  of  making,  using  and  vend- 
ing to  others  to  be  used,  said  improvement  and  in- 
vention, a  description  whereof  is  given  in  the  speci- 
fication forming  a  part  of  said  patent  grant,  and 
which  patent  or  a  certified  copy  thereof  is  hereby 
preferred  for  the  inspection  of  this  Honorable 
Court. 

3.  And  your  orator  alleges  and  avers  that  the 
said  improvements,  patented  as  aforesaid,  have 
hitherto  been  in  his  exclusive  possession  being 
manufactured  for  him  in  the  Pacific  Coast  territory 
by  the  Novelty  Electric  Sign  Company,  his  duly 
accredited  licensee,  and  have  been  introduced  by 
said  licensee  into  wide  use,  and  said  signs,  made  in 
accordance  with  the  disclosure  of  said  patent,  have 
proved  to  be  valuable  to  the  public  and  have  been 
and  still  are  of  great  value  to  your  orator  by  reason 
of  the  license  fees  paid  to  him  by  his  licensee,  the 
Novelty  Electric  Sign  Company.  That  your  orator 
has  expended  large  sums  of  money  in  developing 
and  introducing  into  use  said  electric  signs,  and 
that  the  public  has  generally  acquiesced  in  his  ex- 
clusive rights  and  privileges  secured  by  said  patent, 
[19]  and  that  for  the  infringement  herein  com- 
plained  of,   your   orator  would   now   be   in   undis- 
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turbed  possession  and  enjoyment  of  the  exclusive 
rights  and  privileges  secured  to  him  by  said  patent. 
4.  Your  orator  further  shows  that  the  said  de- 
fendant, and  each  of  them,  as  your  orator  is  in- 
formed and  believes,  well  knowing  the  premises, 
without  right  or  authority,  and  in  violation  of  your 
orator's  said  rights  under  the  patent  aforesaid, 
have,  within  the  Northern  District  of  the  State 
of  California  and  since  the  issue  and  during  the 
term  of  said  letters  patent  made  or  caused  to  be 
made  for  use,  and  have  vended  to  others  to  be  used, 
a  number  of  electric  signs  made  in  accordance 
with  the  disclosure  of  said  patent  and  the  claims 
thereof,  but  how  many  your  orator  cannot  state 
more  than  to  say  that  one  such  sign  has  been  made 
and  sold  by  the  defendants  and  has  been  installed  at 
the  Northeast  corner  of  Fillmore  and  Ellis  Streets, 
in  the  State  of  California,  with  the  reading, 
"LUNCH,"  thereon.  Your  orator  prays  that  the 
defendants  may  be  compelled  to  discover  and  dis- 
close the  number  of  such  signs  made  by  them,  which 
contain  substantially  the  improvements  so  patented, 
to  your  orator,  as  covered  by  the  letters  patent  as 
aforesaid.  Your  orator  further  alleges  and  avers 
that  defendants  persist  in  the  making  and  selling 
of  said  patented  illuminated  signs,  though  warned 
in  writing  to  desist,  and  are  now  making  or  caus- 
ing to  be  made  for  sale  and  use,  and  are  now  sell- 
ing to  be  used  and  threatens  to  continue  to  make 
and  vend  to  be  used,  illuminated  signs  containing 
said  patented  improvements  or  material  parts 
thereof.     And  your  orator  further  fears  that  defend- 
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ants  will  continue  such  infringement  upon  his  exclu- 
sive rights  in  the  future,  whereby  great  gains  and 
profits,  heretofore  accruing  to  your  orator,  will  ac- 
crue to  defendants,  or  either  of  them,  which  in  equity 
belong  to  your  orator.  And  your  orator  has  sus- 
tained damages  [20]  by  reason  of  said  violation  of 
his  rights,  and  will  sustain  further  damages  if  said 
infringement  be  not  restrained. 

To  the  end,  therefore,  that  said  defendants  may, 
if  they  can,  show  why  your  orator  should  not  have 
the  relief  herein  prayed,  and  may,  and  according 
to  the  best  of  their  knowledge,  remembrance,  infor- 
mation and  belief,  but  not  under  oath,  answer  under 
oath  being  expressly  waived,  full,  true,  direct  and 
perfect  answer  make  to  all  and  singular  the  prem- 
ises, and  that  defendants  may  be  decreed  to  ac- 
count for,  and  pray  over  to  your  orator  all  gains 
and  profits  realized  by  them,  or  either  of  them,  from 
the  unlawful  using,  making  or  vending  of  the  im- 
provements vested  in  your  orator  under  the  patent 
aforesaid;  and  in  addition  thereto,  the  damages 
sustained  by  your  orator  by  reason  of  such  infringe- 
ment, to  be  assessed  by  or  under  the  direction  of 
your  Honors;  and  that  your  Honors  may  increase 
the  actual  damages  to  three  times  the  amount  of 
such  assessment  under  the  circumstances  of  the  wil- 
ful and  unjust  infringement  by  said  defendants,  and 
that  defendants  may  be  perpetually  restrained  by 
an  injunction  issuing  out  of  this  Honorable  Court, 
for  making,  using  or  vending  illuminated  signs  con- 
taining the  improvements  secured  to  your  orator 
under  said  patent,  and  that  your  orator  have  such 
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other  or  further  relief  as  equity  may  deem  just, 
together  with  the  costs  of  this  action. 

May  it  please  your  Honors  to  grant  your  orator 
not  only  a  writ  of  injunction,  conformable  to  the 
prayer  of  this  bill,  but  also  an  injunction  pendente 
lite,  and  also  a  writ  of  subpoena,  directed  to  the 
defendants,  and  each  of  them,  commanding  them  at 
a  time  certain,  under  a  certain  penalty,  to  appear 
before  your  Honors,  in  this  court,  then  and  there  to 
answer  truly  unto  this  bill  of  complaint,  and  to 
abide  by  and  perform  such  decree  as  this  Honorable 
Court  may  make  in  the  premises. 

CARLOS  P.  GRIFFIN, 
Solicitor  and  Counsel  for  Joseph  Hotchner.     [21] 

Jan.  22,  1920. 

State  of  California, 

City  and  County  of  San  Francisco,— ss. 

Joseph  Hotchner,  being  duly  sworn,  deposes  and 
says:  That  he  is  the  complainant  in  the  above-en- 
titled action;  that  he  has  read  the  foregoing  com- 
plaint and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  which  are  therein  stated  on  his  informa- 
tion or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true. 

JOSEPH  HOTCHNER. 

Subscribed  and  sworn  to  before  me  this  22d  day 
of  January,  A.  D.  1920. 

[Seal]  HENRY  B.  LISTER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
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[Endorsed] :  Filed  Jan.  23,  1920.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[22] 


In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Second  Division. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 

Second  Amended  Answer. 

Come  now  R.  E.  Morgan  and  P.  C.  Long,  defend- 
ants in  the  above-entitled  action,  and  by  leave  of 
Court  having  first  been  obtained,  file  this,  their  sec- 
ond amended  answer  to  the  bill  of  complaint  now 
on  file  herein,  and  for  answer  to  plaintiff's  bill  of 
complaint  deny,  admit  and  aver  as  follows: 

I. 

Answering  paragraph  1  of  the  bill  of  complaint 
defendants  deny  that  on  or  before  the  19th  day  of  Oc- 
tober, 1914,  or  at  any  other  time,  or  at  all,  was  Joseph 
Hotehner,  the  complainant  in  said  action,  the  origi- 
nal or  the  first  or  the  sole  inventor  of  the  alleged 
improvement  of  the  illuminated  sign  referred  to  in 
paragraph  1  of  his  said  bill  of  complaint,  and  deny 
that  before  said  19th  day  of  October  the  said  alleged 
invention  was  not  known  or  used  by  others  than 
said  Joseph  Hotehner,   and  deny  that  before  the 
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said  19th  day  of  October,  1914,  the  said  alleged  im- 
provement in  illuminated  signs  had  not  been  in 
public  use  or  on  sale  by  others  than  said  Joseph 
Hotchner,  and  without  his  consent  or  allowance. 

II. 

Answering  paragraph  II  of  the  bill  of  complaint 
these  defendants  further  deny  that  said  Joseph 
Hotchner  is  the  inventor  of  said  alleged  improve- 
ment and  deny  that  under  the  letters  patent  [23] 
referred  to  in  paragraph  II  of  said  bill  of  com- 
plaint the  said  complainant  was  granted  and  se- 
cured for  any  firm  whatever,  the  full  and  exclusive 
or  any  right  of  making  or  using  or  vending  the  al- 
leged improvement  or  invention  referred  to  in  said 
bill ;  and  deny  that  said  letters  patent  cover  any  new 
or  useful  improvement  or  invention  whatever  in 
illuminated  signs,  but  on  the  contrary  assert  and 
allege  that  the  improvement  and  invention  referred 
to  in  said  letters  patent  and  disclosed  in  the  claims 
thereof,  were  and  are  not  in  fact  either  an  im- 
provement upon  any  device  in  common  and  public 
use  theretofore  in  manufacture  of  illuminated  signs, 
or  constitutes  in  anywise  an  invention  in  illumi- 
nated signs. 

III. 

As  to  the  allegations  contained  in  paragraph  III 
of  said  bill  of  complaint,  these  defendants  are  with- 
out knowledge  as  to  the  truth  or  falsity  of  the  same 
and  placing  their  denial  upon  said  grounds,  they 
deny  each  and  every  of  the  allegations  in  said 
paragraph  III  contained. 
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IV. 

Answering  paragraph  IV  of  the  bill  of  complaint 
these  defendants  deny  that  within  the  Northern  Dis- 
trict of  the  State  of  California,  or  elsewhere,  or  at 
all,  has  either  of  them  since  the  issue  of  the  letters 
patent   referred   to   in  the   said   bill   of   complaint 
caused  to  be  made  for  use  or  have  sold  to  others 
to  be  used,  any  electric  sign  made  or  sold  in  viola- 
tion of  any  right  or  authority  of  the  complainant 
in  the  premises  or  in  violation  of  any  right  or  au- 
thority of  the  complainant  under  the  patent  referred 
to  in  said  bill,  and  your  defendants  further  allege 
that  they  have  no  intention  to  infringe  upon  an^ 
exclusive    rights    of    said    complainant    under    the 
patent  referred  to   in  the   complaint   or  otherwise 
in  their  business  of  manufacturing  and  selling  elec- 
tric    [24]     signs;  and  they  further  allege  and  as- 
sert that  any  and  all  signs  made  by  them  or  sold 
by   them   are   free    of   any   infringement   whatever 
upon    any    improvement    or    invention    made     or 
owned    or    controlled    by    said    complainant    under 
any  patent  whatever  or  otherwise,   and  deny  that 
the  said  complainant  is  entitled  to  the  control  or 
ownership  of  any  device  or  improvement  or  inven- 
tion as  referred  to  or  covered  or  disclosed  in  said 
patent   or  in  the   claims   or   specifications   thereof, 
and  deny  that  said  complainant  has  been  damaged 
at  all  or  will  be  damaged  at  all  by  any  act  by  these 
defendants  or  either  of  them. 

Without  waiving  any  of  the  matters  and  things 
above  set  forth,  but  repeating  and  insisting  upon 
the  same,  defendants  further  answering  say: 
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V. 

And  for  a  further  and  particular  defense  de- 
fendants are  informed  and  believe,  and  so  state  the 
fact  to  be,  that  the  said  alleged  invention  set  forth 
in  letters  patent  No.  1,259,237  in  suit  is  neither 
new  nor  original  and  does  not  possess  the  quality 
of  invention  and  that  said  patent  is  invalid  in  all 
respects. 

VI. 

And  for  a  further  and  particular  defense  defend- 
ants state  that  the  said  Joseph  Hotchner  was  not 
the  original,  or  first  or  any  inventor  or  discoverer 
of  any  material  or  substantial  part  of  the  thing 
patented  in  said  letters  patent  No.  1,259,237;  and 
that  said  invention  has  been  previously  patented 
and  described,  as  hereinbefore  mentioned,  by 
printed  publications  and  letters  patent  prior  to  the 
supposed  invention  or  discovery  thereof  by  the  said 
Joseph  Hotchner  as  follows,  to  wit:     [25] 

UNITED  STATES  LETTERS  PATENT 

Little  32,195  April    30,  1861 

Jory  218,750  Aug.      15,  1879 

McLewee  328,135  Oct.       13,  1885 

Haag  390,777  Oct.        9,  1888 

Hotchner  769,138  Aug.     30,  1904 

Hotchner  769,139  Aug.      30,  1904 

Felkin  822,593  June      5,  1906 

Hotchner  844,940  Feb.      19,  1907 

Rainaud  845,478  Feb.      26,  1907 

Norden  881,943  March  17,  1908 

Hotchner  883,682  March  31,  1908 

Clark  923,769  June       1,  1909 


931,188 

Aug. 

17, 

1909 

1,085,530 

Jan. 

27, 

1914 

1,095,321 

May 

5, 

1914 

1,103,873 

July 

14, 

1914 

1,224,253 

May 

1, 

1917 

1,241,292 

Sept. 

25, 

1917 

1,258,957 

March  12, 

1918 

1,269,261 

Jime 

11, 

1918 

1,279,197 

Sept. 

17, 

1918 

1,304,423 

May 

20, 

1919 

1,311,472 

July 

29, 

1919 

N    PATENTS 

10,990 

June 

16, 

1900 
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Ellis 

Bock 

Fisk 

Gentile 

Wiley  &  Hough 

Slick 

Sorenson  &  Wesley 

Cook 

Williams 

Walker 

Van  Bloom 

FOREIGN 
Amy  (Great  Britain) 
Hugues  Boldes 

(France)  335,943    Sept.     17,  1903- 

VII. 

Defendants  further  answering  on  information 
and  belief  say  that  prior  to  the  date  of  application 
of  said  Joseph  Hotchner  [26]  patent  No.  1,259,237 
in  suit,  and  prior  to  the  alleged  invention  thereof 
by  the  said  Joseph  Hotchner,  Electric  Signs  sub- 
stantially identical  with  those  which  have  been  and 
are  being  manufactured  and  sold  by  these  defend- 
ants and  complained  of  by  plaintiff  herein,  were 
and  have  been  in  public  use  and  on  sale  in  this 
country  and  were  known  to  others,  and  among 
those  who  used  or  had  knowledge  of  said  prior  use 
were  the  following  named  persons,  firms  and  cor- 
porations, at  the  places  set  opposite  their  respective 
names : 
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Prismatic  Sign  Co.,  Denver,  Colorado; 

Brumfield  Electric  Sign  Co.,  San  Francisco,  Cali- 
fornia ; 

H.  P.  Beem,  Seattle,  Washington; 

Mr.  Wallace,  818  Broadway,  Los  Angeles,  Cali- 
fornia ; 

Val  Blatz  Brewery  Co.,  Butte,  Montana ; 

Mr.  Archibald  Mackenzie,  1290  Bellaire  St.,  Den- 
ver, Colorado; 

Paul  D.  Howse,  Los  Angeles,  California; 

Hotel  Oregon,  Portland,  Oregon; 

C.  E.  Heft,  480  Mill  St.,  Portland,  Oregon; 

Val  Blatz  Brewing  Co.,  1519-lOth  St.,  Denver, 
Colorado ; 
and  also  others,  the  names  and  addresses  of  which 
are  unknown  to  these  defendants  at  the  present 
time,  but  defendants  pray  leave  to  set  forth  by 
amendment  to  this  second  amended  answer  said 
names  and  addresses  when  discovered. 

WHEREFORE,  and  for  cause  aforesaid,  these 
defendants  deny  the  equity  of  plaintiff's  bill  herein 
and  all  manner  of  wrongful  and  unlawful  acts 
wherewith,  in  the  said  bill  of  complaint,  these  de- 
fendants are  charged,  and  further  deny  the  right 
of  plaintiff  to  the  relief  or  any  part  thereof  alleged 
against  these  defendants  in  said  bill  of  complaint 
and  submit  that  they  should  not  be  compelled  to 
make  any  other  or  further  answer  than  [27]  that 
herein  contained. 

All  of  which  matters  and  things  these  defendants 
are  ready  and  willing  to  aver,  maintain  and  prove 
as  this  Honorable  Court  shall  direct,  and  humbly 
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pray  to  be  hence  dismissed  with  their  reasonable 
costs  in  this  behalf. 

R.    E.    MORGAN, 
P.  C.  LONG, 
By  CHAS.  E.  TOWNSEND, 
WM.  A.  LOFTUS, 
Attorneys  and  Solicitors  for  Defendants. 
Service  of  copy  of  the  within  admitted  this  22.d 
day  of  January,  A.  D.  1921. 

CARLOS  P.  GRIFFIN, 

For  Plaintiff. 

[Endorsed]:  Filed  Jan.  22,  1921.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[28] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

R.  E.  MORGAN  and  P.  G.  LONG, 

Defendants. 

Final  Decree  Dismissing  Bill  of  Complaint. 

This  cause  having  come  on  to  be  heard  upon  the 
pleadings,  proceedings  and  proof  herein  taken  and 
filed  on  behalf  of  both  parties,  and  after  due  pro- 
ceedings had,  it  is,  upon  consideration,  ORDERED, 
ADJUDGED  and  DECREED  as  follows: 
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I. 

That  the  Hotchner  patent  No.  1,259,237,  issued 
July  30th,  1918,  sued  on,  and  particularly  with  re- 
spect to  claim  4,  is  void  and  the  bill  is  dismissed 
as  to  this  patent. 

II. 
That  the  said  Hotchner  patent  No.  1,259,237,  is- 
sued July  30th,  1918,  even  if  valid,  is  not  infringed 
and  the  bill  is  dismissed. 

III. 
That  the  defendants  recover  of  the  plaintiff  their 
costs  and  disbursements  of  this  suit  to  be  taxed  by 
the  clerk  in  accordance  with  the  Rules  of  this  court. 
Dated  December  9th,  1921. 

FRANK  H.  RUDKIN, 

Judge. 

[Endorsed] :  Filed  and  entered  Dec.  9,  1921. 
W.  B.  Maling,  Clerk.  By  J.  A.  Schaertzer,  Deputy 
Clerk.     [29] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,  Second  Division. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintife, 

vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 
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and 

CONSOLIDATED. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

FEDERAL  SIGN  SYSTEM  ELECTRIC  and 
TRACY  W.  SIMPSON,  Doing  Business  as 
the  FEDERAL  ELECTRIC  COMPANY, 

Defendants. 

Statement  of  Evidence. 

Tuesday,  December  6,  1921. 
COUNSEL  APPEARING: 

For  Plaintiff:     CARLOS  P.  GRIFFIN,  Esq. 
For    Defendants:     CHARLES    E.    TOWNSEND, 
Esq.,  and  WM.  A.  LOFTUS,  Esq. 

Depositions  in  this  case  may  be  read  with  the 
same  effect  in  both  cases,  and  the  two  cases  tried 
together. 

The  COURT. — The  statement  was  made  the 
other  day  that  only  one  case  would  be  tried  and  the 
decision  in  one  case  would  follow  in  the  other.  You 
may  proceed  with  the  trial;  I  don't  care  how  you 
try  them. 

Mr.  GRIFFIN. — It  is  consented  that  they  be  con- 
solidated for  the  purpose  of  trial. 

We  will  show,  in  this  connection,  that  the  defend- 
ant Long  made  a  sign  and  installed  the  same  in  the 
city  and  county,  and  the  [30]  defendant  Federal 
Electric   Sign   System  installed  a   similar   sign,   in 
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which  the  two  patents  were  used  conjointly,  that  be- 
ing in  Oakland. 

The  COURT. — Is  the  validity  of  the  patent  in 
question,  or  is  there  simply  a  denial  of  infringe- 
ment? 

Mr.  GRIFFIN. — There  were  a  number  of  public 
uses  set  up  and  sundry  patents  are  set  up,  both 
for  the  purpose  of  denying  validity,  I  assume,  and 
also,  possibly,  the  defense  of  noninfringement  will 
be  urged. 

Statement  by  Mr.  Loftus  during  which  it  was 
stated : 

"If  Hotchner  contends  that  his  patent  is 
so  broad  as  to  cover  the  use  of  a  row  of  lights 
placed  on  the  bottom  of  an  electric  sign  to 
illuminate  the  sidevv^alk,  then  we  are  prepared  to 
show  that  that  patent  is  invalid." 

The  COURT. — ^You  will  not  have  to  show  that. 
They  might  as  well  claim  a  patent  on  a  street  lamp. 

Mr.  GRIFFIN. — I  would  like  to  say  to  your 
Honor  that,  in  looking  over  the  complaint.  I  dis- 
covered there  was  a  mistake  in  alleging  the  date 
of  this  later  patent,  that  is,  alleging  its  filing  date 
to  be  September  2,  1919;  through  an  error,  or  over- 
sight, that  date  came  into  the  filing  date.  The  fil- 
ing date  should  have  been  October  19,  1914. 

That  is  in  the  complaint  against  the  Federal  Sign 
System. 

Stipulation  that  the  usual  printed  copies  of 
United  States  patents  may  be  used  without  cer- 
tification. 
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Deposition  of  Joseph  Hotchner,  for  Plaintiff. 

Thereupon  plaintiff  called  JOSEPH  HOTCH- 
NER, who  testified  as  follows: 

My  name  is  Joseph  Hotchner.  I  am  54  years  old. 
I  live  at  1263  Vallejo  Street,  San  Francisco.  I  am 
a  manufacturer  of  electric  signs  since  1891  in  Pro- 
vidence, Rhode  Island,  in  New  York,  and  in  San 
Francisco.  I  am  the  plaintiff  in  the  case  of  Hotch- 
ner vs.  Federal  Electric  Sign  System  and  also 
against  Morgan  and  Long.  I  am  the  applicant  and 
patentee  of  the  two  patents  in  suit,  being  [31] 
Hotchner  No.  1,259,237,  dated  March  12th,  1918, 
on  an  application  filed  October  19th,  1914,  and 
Hotchner  patent  No.  1,315,187,  dated  September 
2d,  1919,  on  an  application  filed  October  19th,  1914. 

Mr.  GRIFFIN. — We  are  going  to  undertake  to 
prove  infringement  in  one  case,  in  respect  to  claim 
4  of  the  defendant's  patent,  and  in  respect  to  claims 
1,  2  and  3  of  the  second  patent. 

(The  documents  were  here  marked,  respectively, 
Plaintiff's  Exhibits  1  and  2.) 

Mr.  GRIFFIN.— I  wish  to  ask  the  witness  what 
he  did  in  respect  to  the  making  of  the  inventions 
disclosed  in  the  patent. 

Mr.  TOWNSEND.— That  calls  for  a  conclusion, 
your  honor. 

The  COURT. — The  patent  is  prima  facie  evi- 
dence, isn't  it,  that  he  is  at  least  the  inventor? 

Mr.    TOWNSEND.— Yes,   your   Honor. 

The  COURT.— I  don't  think  it  is  necessary  to 
prove  that  until  it  is  controverted  in  some  way  by 
the  other  side. 
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Mr.  GRIFFIN. — Very  well,  your  Honor. 

Q.  Did  you  ever  make  any  electric  signs  in  ac- 
cordance with  the  disclosure  of  either  of  these 
patents?        A.  I  did. 

Mr.  TOWNSEND.— Just  a  moment.  That  is 
objected  to,  your  Honor,  as  calling  for  the  conclu- 
sion of  the  witness. 

The  COURT. — The  answer  may  stand. 

Mr.    GRIFFIN.— Q.  About    how    many? 

A.  I  could  not  tell  that,  I  made  thousands  of 
them. 

Q.  Were  the  signs  marked  in  accordance  with  the 
law? 

A.  They  were. 

Has  that  business  proven  profitable  to  you? 

A.  It  has. 

Mr  TOWNSEND.— That  is  objected  to,  your 
Honor,  as  immaterial,  irrelevant  and  incompetent. 

The  COURT. — That  is  one  element  tending  to 
show  invention.  I  don't  care  to  go  into  it  to 
any  extent,  though.    You  may  proceed. 

Mr.  GRIFFIN. — Q.  Aside  from  the  infringement 
here  [32]  complained  of,  have  there  been  any 
other  infringements  of  this  patent,  to  your  knowl- 
edge? 

Mr.  TOWNSEND.— We  object  to  that  as  leading 
and  calling  for  a  conclusion. 

The  COURT.— That  calls  for  a  conclusion;  I 
will  sustain  the  objection. 

Mr.  GRIFFIN. — If  your  Honor  please,  in  this 
case  it  is  alleged  that  these  are  the  only  cases  that 
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the  patent  has  not  been  infringed  otherwise  than 

by  these  defendants. 

The  COURT. — But  you  are  asking  this  witness  to 
determine  the  very  question  involved  here,  as  to 
whether  or  not  there  has  been  an  infringement  of 
his  patent. 

Mr.  GRIFFIN. — No,  your  Honor.  I  am  asking 
him,  have  there  been  any  other  infringements  that 
he  knows  of  than  the  infringements  here  com- 
plained of. 

The  COURT. — You  are  asking  him  to  determine 
what  would  constitute  an  infringement.  Objection 
sustained. 

Mr.  GRIFFIN.— Q.  Will  you  state  the  nature 
of  the  sign  that  you  complain  of  in  this  case  that 
you  claim  was  erected  by  the  defendants,  Morgan 
and  Long,  and  where  that  sign  was  erected? 

Mr.  TOWNSEND.— If  your  Honor  please,  if  he 
has  the  sign  itself,  that  is  the  best  evidence. 

The  COURT.— Is  the  sign  here? 

Mr.  GRIFFIN. — The  sign  is  not  here,  j^our  Honor, 
but  I  have  photographs  of  it. 

The  COURT.— Submit  the  photographs. 

Mr.  GRIFFIN. — I  wish  to  have  the  record  clear 
as  to  the  verbal  description  of  the  sign,  so  that  if 
the  matter  comes  before  other  courts,  there  may 
be  a  verbal  description  of  the  sign  in  the  record. 

Mr.  LOFTUS.— There  is  no  foundation  laid  for 
this  [33]  question.  We  don't  know  w^hether  he 
has  ^nj  information  concerning  the   sign. 

Mr.  GRIFFIN.— Q.  Do  you  know  anything  about 
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the  sign  which  is  complained  of  in  respect  to  the 
defendant  Morgan  &  Long"?     A.  I  do. 

The  COURT, — It  seems  to  me  that  a  very  good 
photograph,  or  a  model,  would  be  the  very  best  evi- 
dence as  to  the  form  of  the  structure.  If  he  can  de- 
scribe it  better  than  the  photograph  shows  it,  he  can 
proceed,  but  I  doubt  that  very  much.  Let  me  see 
the  photograph  you  have. 

Mr.  GRIFFIN.— Yes,  your  Honor. 

The  COURT. — Submit  it  to  council  on  the  other 
side. 

Mr.  TOWNSEND.— Of  course,  we  do  not  admit, 
your  Honor,  that  this  discloses  a  structure  which 
is  apparent  from  the  photograph  itself. 

The  COURT. — It  is  correct  as  far  as  it  goes,  isn't 
it? 

Mr.  TOWNSEND.— As  far  as  we  know. 

Mr.  GRIFFIN.— I  will  offer  these  two  photo- 
graphs in  evidence  after  they  have  been  identified. 

The  COURT. — It  seems  to  me  the  only  way  to  try 
a  patent  case  of  any  importance  is  to  have  models 
of  the  different  types,  so  that  the  Court  can  see 
what  the  difference  is. 

Mr.  GRIFFIN.— We  can't  very  weU  take  the 
other  man's  sign  down.  It  is  over  on  Fillmore 
street.  The  best  we  can  do  is  to  provide  a  photo- 
graph and  give  a  verbal  description. 

The  COURT.— Proceed. 

Mr.  GRIFFIN. — Q.  I  show  you  two  photographs, 
and  ask  you  if  you  can  identify  them?        A.  Yes. 

Q.  What  are  they  ?      A.  This  is  the  sign  that  is — 
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Mr.  TOWNSEND.— We  object  because  there  is 
no  proper  foundation  laid.  This  man  did  not  take 
the  jjhotograph,  so  far  as  we  know. 

The  COURT. — He  can  tell  whether  it  is  a  correct 
representation,  or  not.     [34] 

A.   (Continuing.)     I  have  seen  the  sign. 

Mr.  GRIFFIN. — Q.  Is  this  photograph  a  cor- 
rect representation  of  the  sign  as  made  there  *? 

A.  It  is. 

Q.  Do  you  know  who  erected  the  sign? 

A.  Morgan  &  Long. 

Mr.  TOWNSEND.— Now,  your  Honor,  he  must 
be  speaking  from  hearsay. 

The  COURT. — Does  that  relate  to  a  matter  over 
which  there  is  any  controversy?  Do  you  deny  this 
sign  ? 

Mr.  TOWNSEND.— We  don't  know  anything 
about  this  particular  sign. 

Mr.  GRIFFIN.— I  will  offer  these  in  evidence 
and  ask  to  have  them  marked. 

Mr.  TOWNSEND.— We  object  to  them  because 
no  proper  foundation  has  been  laid. 

The  COURT.— I  will  admit  them. 

(The  photographs  were  here  marked,  respec- 
tively. Plaintiff's  Exhibits  3  and  4.) 

Mr.  GRIFFIN. — Have  you  examined  this  sign 
carefully?        A.  I  have. 

Q.  Have  you  examined  the  letters?        A.  I  have. 

Q.  Will  you  state  to  the  Court  how  these  letters 
are  made  ? 

A.  The  letters  are  soldered  on  a  raised  outline  all 
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around  the  elements  of  the  letter. 

Q.  What  forms  the  letter? 

A.  The  raised  outline  forms  the  letter. 

Q.  And  through  the  body  of  the  sign,  how  does 
the  light  escape? 

Mr.  TOWNSEND.— If  your  Honor  please,  the 
sign,  itself,  would  be  the  best  evidence.  He  is  get- 
ting at  the  internal  construction.  The  photograph 
can  only  speak  of  the  external  appearance. 

The  COURT. — He  is  asking  him  what  he  dis- 
covered upon  an  examination  of  it.  The  sign  may 
be  better  than  oral  testimony,  but  is  is  not  the  only 
evidence.     Objection   overruled.     [35] 

Mr.  GRIFFIN.— Q.  Will  you  state  how  the  in- 
terior of  the  sign  is  constructed? 

A.  There  are  lamps  placed  within  the  interior  on 
elements,  any  kind  of  means,  on  a  strip ;  sockets  are 
put  in,  wired  up,  lamps  are  placed  in  the  sockets, 
and  the  light  escapes  through  the  glass. 

The  COURT. — This  is  on  the  question  of  in- 
fringement of  the  raised  letter? 

Mr.  GRIFFIN.— Yes,  sir. 

The  COURT. — It  seems  to  me  counsel  can  agree 
in  a  few  minutes  as  to  just  what  the  defendant  has 
done. 

Mr.  LOFTUS. — We  are  not  ready  to  try  this 
case,  your  Honor.  I  don't  even  know  where  these 
defendants  are  now.  They  are  no  longer  in  busi- 
ness. That  is  why  I  wanted  this  case  to  abide  the 
decision  of  the  other. 

The  WITNESS.— They  are  in  business. 
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Mr.  GRIFFIN.— Q.  Do  you  know  whether 
these  defendants  are  now  in  business? 

A.  They  are. 

Q.  Where? 

A.  On  Eddy  Street,  between  Pierce  and  the  next 
street,  whatever  the  name  of  it  is;  between  Pierce 
and  Scott  Street. 

Q.  In  this  city  and  county? 

A.  In  this  city  and  county,  on  Eddy  street. 

Q.  Now,  with  respect  to  the  other  one,  I  will 
show  you  two  photographs  and  ask  you  if  you  can 
identify  them.        A.  Yes,  sir. 

Mr.  GRIFFIN. — I  will  ask  to  have  these  photo- 
graphs admitted  as  Plaintiff's  Exhibits  5  and  6. 

(The  documents  were  here  marked  Plaintiff's  Ex- 
hibit 5  and  Plaintiff's  Exhibit  6.) 

Q.  Have  you  seen  the  signs  purported  to  be 
shown  in  these  photographs?        A.  Yes. 

Q,  Where  are  they? 

A.  They  were  over  at  Eleventh  and  Broadway, 
in  Oakland.     [36] 

Q.  Are  these  photographs  correct  representations 
of  those  signs?        A.  Yes,  sir. 

Q.  Will  you  state  how  each  one  of  these  signs  is 
constructed;  did  you  examine  both  of  these  signs? 

A.  I  did. 

Q.  Carefully? 

A.  I  went  up  on  a  ladder  to  look  at  it. 

Q.  Look  at  the  sign,  "Normal  Pharmacy,"  will 
you  state  how  that  is  constructed  ? 
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A.  It  has  a  raised  molding  soldered  all  around 
the  elements  of  the  letter. 

Q.  How  is  it  illuminated? 

A.  Illuminated  by  means  of  lights  within  the  in- 
terior of  the  box. 

Q.  How  does  the  light  escape? 

A.  The  light  escapes  through  the  glass  within  the 
center  of  the  elements  of  the  letter. 

Q.  Has  this  sign  other  lamps? 

A.  It  has  lamps  underneath  it,  in  what  we  call 
the  illuminator,  to  light  up  the  sidewalk  or  front 
of  the  building. 

Q.  Referring  now  to  the  photograph.  Plaintiff's 
Exhibit  5,  will  you  describe  the  lamp  shown  in  the 
lower  portion? 

A.  This  is  the  lamp  in  the  lower  portion  of  the 
sign,  wherein  the  lights  are  embedded  in  that  re- 
flector, and  is  built  exactly  like  ours. 

Mr.  TOWNSEND.— Mr.  Griffin,  I  understand 
that  in  regard  to  Exhibit  5,  referring  to  the  "Harry 
Rose,  Haberdasher,"  you  make  no  charge  of  in- 
fringement concerning  the  sign,  the  front  portion, 
which  has  the  words,  "Harry  Rose,  Haberdasher"? 

Mr.  GRIFFIN. — No,  except  inasmuch  as  the 
lamps  used  for  illuminating  the  sidewalk  are  in  the 
position  described  in  claims  1,  2  and  3  of  the  1919 
patent,  and  that  the  use  of  these  particular  letters 
in  conjunction  with  that  means  for  illuminating 
the  sidewalk  is  an  infringement. 

Mr.  TOWNSEND.— In  other  words,  I  under- 
stand from  you  that  your  charge  of  infringement 
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relates  only  to  the  lower  row  of  lamps  in  the  bottom 
of  the  sign,  inclosed  in  this  trough,  and  that  you 
make  [37]  no  claim  of  infringement  as  to  this 
illuminated  sign,  "Harry  Rose,  Haberdasher." 

Mr.  GEIFFIN.— That  is  not  correct. 

Mr.  TOWNSEND. — You  have  no  charge  of  in- 
fringement in  relation  to  this  front  portion  of  the 
sign. 

Mr.  GRIFFIN. — Yes,  there  is  a  charge  of  in- 
fringement in  respect  to  that,  and  I  will  explain  it 
to  you. 

Mr.  TOWNSEND.— Which  patent  does  that  in- 
fringe, the  words,  "Harry  Rose,  Haberdasher"? 
We  want  it  perfectly  clear. 

Mr.  GRIFFIN. — The  charge  of  infringement  is 
made  in  respect  to  the  sign  shown  in  Plaintiff's 
Exhibit  No.  5,  that  the  lamps  illuminating  the  side- 
walk in  conjunction  with  the  letters  of  this  sign 
are  an  infringement  of  claims  1,  2  and  3  of  the  1919 
patent,  although  no  charge  of  infringement  is  made 
as  to  those  letters  separately. 

Mr.  TOWNSEND. — In  other  words,  there  is  no 
infringement  in  that  sign  of  the  first  Hotchner 
patent. 

Mr.  GRIFFIN.— No. 

The  WITNESS.— Yes,  there  is. 

Mr.  GRIFFIN. — Just  a  moment. 

Q.  What  is  the  situation  as  to  the  two  signs 
sho^^Ti  here  with  respect  to  each  other,  and  what  is 
the  relation  of  this  series  of  sidewalk  illuminating 
lamps  with  respect  to  these  two  signs. 
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A.  I  don't  understand  your  question. 

Qi.  I  am  referring  to  exhibits  5  and  6. 

A.  The  one  sign  is  the  patented  sign  which  is 
known  here  at  the  present  time  as  the  first  patent, 
and  within  that  sign  is  embedded  that  illuminator 
to  light  up  the  front  and  the  sidewalk,  which  is  de- 
scribed in  my  second  patent  here — 

The  COURT. — Do  I  understand  the  illuminat- 
ing device  used  by  the  defendant,  or  the  defendants 
here,  is  entirely  below  the  frame'? 

Mr.  GRIFFIN.— No,  your  Honor. 

Mr.  LOFTUS. — It  is  within  the  very  bottom,  but 
below  the  letters  on  the  sign.     [38] 

Mr.  GRIFFIN.— It  is  similar  to  Figure  2  of  the 
first  patent. 

Q.  At  the  place  where  these  signs  are  installed, 
how  many  signs  are  there  having  this  illuminating 
effect  from  the  lower  portion  of  the  body  of  the 
sign? 

A.  6,  7  or  8.  I  have  a  picture  there  showing 
them  all  on  the  street. 

Q.  I  will  show  you  another  photograph  and  ask 
you  if  you  can  identify  it  f        A.  Yes. 

Mr.  GRIFFIN. — I  offer  this  photograph  in  evi- 
dence and  ask  that  it  be  marked  Plaintiff's  Exhibit 
7. 

Mr.  TOWNSEND.— What  is  the  purpose  of  this 
particular  photograph  f 

Mr.  GRIFFIN. — The  purpose  is  to  show  that  all 
of  these  signs  are  an  infringement  of  the  second 
patent. 
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Mr.  TOWNSEND.— You  only  claim  that  the  sec- 
ond patent  is  infringed  by  signs  in  that  photograph  % 

Mr.  GRIFFIN.— Yes,  all  of  them. 

Mr.  TOWNSEND. — I  say,  do  you  only  claim 
that  the  second  patent  is  infringed! 

Mr.  GRIFFIN.— Yes,  the  second  patent. 

(The  photograph  was  marked  Plaintiff's  Exhibit 

7.) 

Q.  What  is  this  photograph? 

A.  This  photograph  shows  the  various  signs  put  up 
on  that  building  for  the  different  concerns.  The 
first  photograph,  to  the  left,  is  the  "Normal  Phar- 
macy," which  was  made,  as  I  described  here  before, 
with  the  letters  raised  up,  soldered  on  with  a  mold- 
ing around  the  elements  of  the  letter,  the  bottom 
has  the  illuminator  lighting  up  the  front  and  the 
sidewalk.  The  other  photographs  have  the  illumi- 
nators each  lighting  up  the  front  of  the  sidewalk. 

Q.  Is  that  photograph  a  correct  representation 
of  the  signs  in  Oakland  you  have  spoken  of? 

A.  Yes,  sir. 

Q.  And  did  you  say  that  all  of  those  signs  had 
the  lights  in  [39]  the  lower  portion  for  the  illu- 
mination of  the  sidewalk?        A.  Yes,  sir. 

Q.  Is  there  any  light  from  the  interior  signs 
that  goes  through  the  letters  after  being  reflected 
from  the  reflectors  for  the  sidewalk  lamps? 

Mr.  TOWNSEND.— That  is  objected  to  as  lead- 
ing. We  want  to  know  what  his  construction  is. 
We  want  to  see  what  the  bases  for  his  opinion  are. 
That  question  is  grossly  leading. 
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Mr.  GRIFFIN.— I  will  withdraw  it. 

Q.  Will  3^ou  state  the  interior  construction  of  the 
signs  with  respect  to  the  illumination  of  the  letters 
and  the  illumination  of  the  sidewalk? 

A.  There  are  sockets  placed  within  the  interior 
of  these  boxes,  they  are  wired  up,  lamps  are  put  in, 
and  the  light  escapes  through  the  center  portion  of 
the  letter,  within  the  elements  of  the  letter.  There 
is  a  reflector  within  it  which  is  built  up  by  this 
sidewalk  light;  the  light  is  thrown  down  between 
the  two  sides  of  the  reflector,  and  goes  right  through 
the  elements  of  the  letter. 

Mr.  TOWNSEND.— We  object  to  the  last  por- 
tion of  the  answer  as  calling  for  an  opinion.  He 
should  introduce  structures  on  which  he  bases  his 
opinion.  We  ought  to  know  what  these  statements 
are  based  on. 

Mr.  GRIFFIN. — Q.  Did  you  examine  the  letters 
that  were  in  those  signs?        A.  I  did. 

Q.  How  did  you  do  so? 

A.  I  went  up  on  a  ladder. 

Qi.  Did  you  look  inside  the  signs? 

A.  You  can't  look  inside  of  the  sign. 

Mr.  TOWNSEND.— I  move  that  the  testimony  in 
regard  to  the  interior  be  stricken  out. 

The  COURT. — The  opinion  will  not  hurt  anybody 
in  view  of  his  statement.     [40] 

Mr.  GRIFFIN.— Q.  Is  it  possible  for  you  to  tell 
anything  from  the  exterior  of  the  sign  as  to  the 
interior  construction?        A.  Certainly. 
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Mr.  LOFTUS.— I  object  to  that  as  calling  for  a 
conclusion. 

The  COURT. — You  may  ask  him  for  his  reason, 
if  you  like.     Proceed. 

Mr.  GEIFFIN. — Q.  How  are  these  signs  made  in 
respect  to  the  kind  of  metal,  and  so  on  % 

A.  They  are  made  out  of  galvanized  iron,  the 
same  as  all  signs  are  made. 

Cross-examination. 

Mr.  LOFTUS. — Q.  Did  you  take  any  measure- 
ments of  those  signs  that  are  shown  in  this  photo- 
graph, exhibit  7?        A.  What  measurements? 

Q.  The  interior  dimensions  of  the  signs. 

A.  No,  I  didn't  take  any  measurements  of  the 
interior. 

Q.  Do  you  know  who  erected  those  signs? 

A.  I  do. 

Q.  Who  erected  them? 

A.  The  Federal  Sign  Company. 

Q.  Is  that  the  full  name  of  the  company? 

A.  You  never  can  tell  just  who  is  erecting  them; 
there  are  several  companies  in  the  Federal,  some 
are  called  Federal  Electric  Company,  some  are 
called  Federal  Sign  System.  They  just  put  on 
"Federal." 

Q.  You  don't  know  which  company  erected  this 
particular  sign? 

A.  No,  I  don't  know  which  company,  whether  it 
is  the  Federal  Sign  System,  or  the  Federal  Electric 
Company. 
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Q.  What  is  the  Federal  Electric  Company,  a  cor- 
poration?       A.    I  so  understand. 

Q.  What  is  the  Federal  Sign  System? 

A.  A  corporation. 

Q.  You  stated  that  you  made  no  measurements 
of  the  interior  of  these  signs.  Did  you  make  any 
measurements  of  the  exterior?        A.  No. 

Q.  You  don't  the  height  of  the  letters? 

A.  No,  I  do  not.     [41] 

Q.  You  don't  know  the  depth  of  the  trough,  the 
bottom  reflector,  do  you? 

A.  Yes,  it  is  about  6  inches  deep. 

Q.  Did  you  measure  it? 

A.  No,  I  didn't.  I  don't  have  to  measure  a  little 
'hing  like  that,  you  can  tell  by  your  eye. 

Q.  You  guess  at  it?        A.  Yes. 

Q.  And  you  didn't  examine  the  interior  of  the 
^ign  ? 

A.  The  exterior  building  of  the  sign — 

Q.  Just  a  moment;  I  say,  you  didn't  examine  the 
interior  of  the  sign?        A.  No,  sir. 

Q.  Did  you  measure  the  distance  between  the 
bottom  of  the  letters  at  each  side  of  the  sign,  the 
bottom  line  of  letters  reading,  ''Normal  Pharmacy," 
did  you  measure  the  distance  between  that  bottom 
line  and  the  lowermost  reflector  which  illuminates 
the  sidewalk?        A.  No,  I  did  not. 


Federal  Electric  Company.  49 

Deposition  of  Joseph  A.  Meeks,  for  Plaintiff. 

Plaintiff  thereupon  called  JOSEPH  A.  MEEKS, 

who  testified  as  follows: 

I  am  55  years  old.  My  residence  is  499  Ever- 
green Avenue,  Daly  City ,  I  am  a  sign  manufacturer ; 
have  been  so  engaged  23  years.  I  have  examined  the 
signs,  exhibits  3  and  4  purport  to  represent.  The 
sign  is  located  on  Ellis  Street,  corner  Fillmore. 
The  photographs  are  correct  representations  of  the 
sign.  The  sign  is  constructed  of  a  raised  metal  por- 
tion  soldered  around  the  element  of  the  letter,  with 
a  white  glass  set  in  back.  The  lamps  are  so  con- 
structed to  shine  through  the  glass  and  illuminate 
the  letter.  I  recognize  the  sign  shown  in  Plain- 
tiff's Exhibits  5,  6  and  7.  I  have  seen  them.  The 
''Normal  Pharmacy"  is  located  at  11th  &  Broad- 
way, Oakland.  The  other  signs  are  located  on 
Broadway,  adjoining  the  drug  sign.  I  examined 
the  sign  from  the  outside.  The  sign  is  formed  on 
the  outside  by  means  of  metal,  soldered  around, 
with  glass  in  back  of  it.     [42] 

Mr.  GRIFFIN.— Q.  How  is  it  illuminated? 

A.  Illuminated  from  the  inside. 

Q.  With  respect  to  the  lower  portion  of  the  sign, 
how  about  that  ? 

A.  The  lower  portion  of  the  sign  has  a  reflector 
to  throw  the  light  down  in  front  of  the  building  and 
on  the  sidewalk. 

Q.  Do  you  know  who  erected  those  signs? 

A.  Manufactured  by  the  F'ederal;  their  imprint 
is  on  them. 
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(Deposition  of  Joseph  A.  Meeks.) 

Q.  The  Federal  what?  A.  The  Federal  Sign 
Company  or  the  Federal  Electric  Company,  I  don't 
know  which,  but  I  know  it  is  the  Federal. 

Q.  Do  you  know  who  erected  the  sign  shown  in 
Plaintiff's  Exhibit  3? 

A.  The  Morgan  Sign  Company. 

Q.  Who  does  that  consist  of? 

A.  Mr.  Long  is  one  of  the  partners. 

Q.  He  is  one  of  the  defendants  herein? 

A.  Yes,  sir. 

Cross-examination. 

Mr.  LOFTUS.— Q.  You  are  connected  with  the 
Novelty  Sign  Company?        A.  Yes,  sir. 

Q.  Is  Mr.  Hotchner  connected  with  that  com- 
pany?       A.  Yes,  sir. 

Q.  What  is  his  position  in  the  company? 

A.  He  is  the  president  and  general  manager. 

Q.  What  is  your  position? 

A.  I  am  superintendent  and  foreman  of  the  shop. 

Q.  He  is  your  employer?        A.  Yes,  sir. 

Q.  In  regard  to  your  information  as  to  who 
erected  the  signs  shown  in  exhibits  3  and  4,  in  what 
way  did  you  get  that  information? 

A.  In  regard  to  the  erection? 

Q.  Yes,  how  did  you  learn  who  erected  the  sign 
shown  in  these  exhibits? 

A.  By  the  imprint  on  the  sign. 

Q.  That  is  the  only  information  you  have? 

A.  Yes,  sir.  ^ 
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Q.  And,  similarly,  in  regard  to  exhibits  5,  6,  and 
7  shown  here,  where  did  you  receive  your  informa- 
tion as  to  who  erected  those  signs?     [43] 

A.  I  don't  think  I  testified  as  to  who  actually 
erected  them. 

Q.  You  mentioned  the  name  ''Federal,"  didn't 
you?        A.  Yes,  sir. 

Q.  Where  did  you  receive  that  information? 

A.  The  imprint  on  the  sign. 

The  COURT. — Q.  Your  information  in  all  cases 

was  derived  from  the  imprint  on  the  sign? 

A.  Yes;  of  course,  we  don't  see  the  man  putting 
it  up. 

Mr.  LOFTUS.— Q.  And  you  didn't  make  any 
other  inquiries?        A.  No. 

Mr.  TOWN  SEND.— We  move  that  this  witness' 
testimony  in  regard  to  the  origin  of  exhibits  4  and 
5,  the  signs  represented  by  those  photographs,  be 
stricken  out  as  based  on  hearsay. 

The  COURT.— The  testimony  will  stand  for  what 
it  is  worth;  I  don't  know  that  it  is  worth  anything. 

Mr.  LOFTUS.— That  is  all. 

Deposition  of  Joseph  Hotchner,  for  Plaintiff 
(Recalled) . 

JOSEPH  HOTCHNER,  recalled  for  plaintiff. 

Mr.  GRIFFIN.— Q.  Did  you  make  any  inquiry 
of  any  of  the  store  managers  over  there  as  to  who 
erected  the  sign? 
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(Deposition  of  Joseph  Hotchner.) 

Mr.  TOWNSEND.— That  is  immaterial,  and  call- 
ing for  hearsay  testimony. 

The  COUET.— He  may  answer  it  "Yes"  or 
"No." 

A.  Yes. 

Mr.  GEIFFIN.— Q.  What  happened  as  a  result 
of  that  inquiry? 

A.  The  man  showed  me  the  bill — 

Mr.  TOWNSEND.— I  object  to  that  as  hearsay. 

A.  When  I  was  here  on  the  stand  before,  just  a 
few  minutes  ago,  your  Honor,  I  didn't  remember 
this  incident,  but  when  I  went  back  to  my  seat  I  re- 
membered that  I  went  inside,  and  I  spoke  to  the 
[44]  owner,  and  he  took  me  over  to  his  other  store 
at  Eighth  and  Washington,  and  he  showed  me  the 
bill.  I  knew  exactly  how  much  he  paid  for  it,  and 
I  saw  the  billhead  of  the  Federal  Electric  Company. 
I  forgot  that  when  I  was  on  the  witness-stand  be- 
fore. 

Mr.  GRIFiFIN.— Q:.  Was  that  bill  receipted? 

A.  I  cannot  say  as  to  that. 

Mr.  GRIFFIN.— That  is  aU. 

Cross-examination. 

Mr.  LOFTUS.— Q.  In  regard  to  exhibits  4  and  5, 
where  did  you  get  your  information  as  to  who 
erected  those  signs'? 

A.  From  our  man.  He  saw  them  putting  them 
up.  They  were  doing  some  work  nearby,  and  our 
men  drove  by  and  they  saw  these  people  putting  the 
sign  up. 
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Mr.  LOFTUS. — We  move  that  the  testimony  in 
regard  to  the  origin  of  the  sign  shown  in  exhibits  4 
and  5  be  stricken  out  as  hearsay. 

The  COURT. — I  will  sustain  the  motion  except 
as  to  what  he  saw  there. 

Mr.  TOWNSEND. — This  information  that  comes 
to  him  is  hearsay. 

Mr.  GRIFFIN. — We  have  other  information  on 
the  subject. 

Q.  Did  you  obtain  any  information  from  the  rec- 
ords of  the  City  and  County  of  San  Francisco  as  to 
who  erected  these  signs'? 

A.  I  went  to  the  Board  of  Works — 

Mr.  TOWNSEND.— We  object  to  that. 

The  COURT.— One  moment.  If  there  is  any 
evidence  there,  introduce  it.  You  cannot  give  hear- 
say evidence  by  this  witness.  The  objection  is  sus- 
tained. I  understood  there  was  an  admission  given 
upon  the  part  of  the  defendants  that  they  did  con- 
struct a  particular  kind  of  a  device,  and  the  only 
question  is  whether  that  is  an  infringement.     [45] 

Mr.  TOWNSEND.— We  ought  to  have  something 
before  us  to  see  what  the  structure  is. 

The  COURT.— Are  you  through  with  this  wit- 
ness? 

Mr.  ORIFFIN.— I  am  through  with  the  witness. 

Mr.  GRIFFIN. — That  is  our  case. 
Mr.  TOWNSEND.— I  think,  in  view  of  the  char- 
acterof  the  evidence  introduced  in  the  vrima  facie 


54  Joseph  Hotchner  vs. 

(Deposition  of  Joseph  Hotchner.) 
case,  that  we  are  in  a  position  to  make  a  somewhat 
unusual  motion  at  this  time,  in  a  case  of  this  kind, 
and  that  is  that  the  bill  be  dismissed. 

The  COURT. — It  is  a  very  unusual  motion  in  an 
equity  case.  If  you  want  to  submit  the  case  on  the 
record,  well  and  good;  if  not,  go  ahead. 

Mr.  TOWNSEND.— It  would  be  equivalent  to  a 
nonsuit. 

The  COURT. — The  Court  cannot  grant  a  nonsuit 
in  a  case  of  this  kind. 

Mr.  TOWNSEND.— I  believe  that  is  so,  your 
Honor. 

Mr.  ORIFFilN.— I  would  like  to  recall  Mr. 
Hotchner  for  the  purpose  of  identifying  the  build- 
ing permit  under  which  the  electric  sign  was 
erected.  The  application  was  made  by  the  Ameri- 
can Electric  Sign  Company,  the  defendant  herein. 

Mr.  TOWNSEND. — Infringement  is  based  on 
making,  selling,  using.  Those  are  the  three  ele- 
ments, your  Honor,  that  we  are  all  so  familiar  with. 

We  submit — 

The  COURT.— Just  a  moment.  The  corporation 
to  which  you  referred  is  not  a  party  defendant? 

Mr.  GRIFFIN.— Morgan  &  Long  were  doing 
business  as  the  American  Electric  Sign  Company. 

Mr.  TOWNSEND.— There  is  nothing  in  the  com- 
plaint to  that  effect,  so  far  as  I  recall.     [46] 

Mr.  ORIFFIN.— Yes,  the  original  bill  of  com- 
plaint alleges  that. 
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The  COURT. — I  understand  that  the  same  issue 
is  involved  as  to  the  other  defendant,  in  any  event? 

Mr.  TOWN  SEND.— Yes,  practically;  the  struc- 
ture might  be  slightly  different  from  the  defend- 
ant 's. 

The  COURT. — The  application  can  be  admitted. 
The  application  speaks  for  itself.  I  don't  suppose 
this  witness  knows  anything  about  it,  does  he  ? 

Mr.  GRIFFIN.— Yes. 

The  COURT. — Very  w^ell,  proceed  with  your  ex- 
amination. 

Deposition  of  Joseph  Hotchner,  for  Plaintiff 
(Recalled). 

JOSEPH  HOTCHNER,  recalled  for  plaintiff. 

Mr.  GrRIFFIN. — Q.  Did  you  examine  the  records 
of  the  City  and  County  of  San  Fl'ancisco  with  re- 
spect to  the  erection  of  signs,  and  particularly  with 
respect  to  the  erection  of  the  sign  reading, 
"Lunch,"  shown  in  Plaintiff's  Exhibit  3? 

A.  I  did. 

Q.  Who  did  you  find  made  the  application? 

A.  The  application  speaks  for  itself. 

Q.  Did  you  see  the  original  application? 

A.  I  did. 

Mr.  LOFTUS. — We  object  to  this,  your  Honor. 

The  COURT. — That  is  hearsay.  Have  you  the 
permit  ? 
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Mr.  GRIFFIN.— This  is  a  copy  of  the  permit;  it 
is  not  a  certified  copy. 

Mr.  TOWNSEND.— It  is  not  even  evidence. 
We  object  to  it. 

The  COURT.— Objection  sustained. 

Mr.  GRIFFIN. — At  the  next  hearing  I  v^ill  ask 
to  supply  a  certified  copy  of  the  permit  under  which 
the  "Lunch"  sign  was  erected.     [47] 

The  COURT. — You  can  supply  it  at  any  time 
during  the  trial.     Proceed  with  the  defense. 

Mr.  TOWNSEND. — For  your  convenience,  your 
Honor,  we  have  segregated  the  claims  of  the  patent, 
which  claims  are  alleged  to  be  infringed,  into  their 
elements,  so  that  you  may  more  readily  appreciate 
the  structure  described. 

With  reference  to  the  numerals  of  elements  1,  2, 
3  and  4,  they  represent  the  elements  of  each  claim. 
The  characters  A  and  B  are  the  letters  indicating 
the  functions  pertaining  to  each  element. 

The  COURT.— In  the  first  case,  I  understand 
that  the  raised  molding  is  the  only  claimed  in- 
fringement. 

Mr.  LOFTUS.— That  is  our  understanding  of  it. 

Mr.  TOWNSEND.— The  patent,  itself,  defines  a 
very  peculiar  mode  of  construction  of  this  molding. 
'By  reference  to  the  patent  drawing,  of  which  we 
have  enlargements  here,  it  seems  that  the  metal 
front  or  metal  box  had  been  bent,  so  as  to  provide 
a  broader  portion,  which  is  marked  "12."  First  it 
is  bent   outward  horizontally,   and  then  inwardly. 
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This  forms  a  pocket  in  which  the  glass,  which  is 
marked  "13,"  rests.  By  the  peculiar  cutting  and 
bending  in  the  plaintiff's  patent  of  the  bevels  or 
moldings,  he  forms  a  pocket  which  supports  the 
glass  in  there,  and  so  the  glass  lies  in  the  plane  of 
the  metal  front,  and  this  metal  molding  comes  down 
over  the  glass.  He  has  a  slight  modification  in 
Figures  4  and  3,  where  he  puts  a  double  kink  into 
'the  metal,  and  yet  receives  the  glass,  so  that  at  all 
times  the  glass  lies  in  the  plane  of  the  metal  front. 
I  make  this  explanation  because  there  has  been  an 
utter  failure  to  explain  the  patented  structure  in 
the  prima  facie  case  of  plaintiff.  The  claims  are 
limited  to  the  structures  shown  there.  This  glass 
at  all  times  lies  in  the  plane  of  the  metal  [48] 
front.  Looking  at  a  sign  in  front  gives  no  internal 
indication  of  its  organization.  Mr.  Loftus  already 
has  referred  to  the  second  patent  and  explained  it 
to  your  Honor. 

Mr.  LOFTUS. — We  would  like  to  offer  in  evi- 
dence the  certified  copy  of  the  file- wrapper  and  con- 
tents of  patent  No.  1,259,237,  Joseph  Hotchner, 
granted  March  12,  1918,  being  the  first  patent  in 
suit.  We  ask  that  it  be  marked  Defendant's  Ex- 
hibit "A." 

We  also  offer  in  evidence  certified  copy  of  the  file- 
wrapper  and  contents  of  patent  No.  1,315,187,  to 
Joseph  Hotchner,  granted  September  2,  1919,  being 
the  second  patent  in  suit,  and  ask  that  it  be  marked 
exhibit  "B." 

In  comiection  with  each  of  these  file-wrappers,  we 
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would  like  to  offer  the  patents  that  were  referred 
to  by  the  examiner  during  the  prosecution  of  the 
application,  so  that  the  Court  may  be  fully  advised 
as  to  the  record  in  the  Patent  Office.  Those  patents 
are  as  follows: 

'  Murray  patent,  935,803,  October  5,  1919.  We 
ask  that  that  be  marked  Defendant's  Exhibit  "C." 

Bock  patent,  1,085,530,  dated  January  27,  1914. 
We  ask  that  that  be  marked  Defendant's  Ex- 
hibit "D." 

Muller-Thyn  Patent,   No.   716,078,  December  16, 

1902.  We  ask  that  that  be  marked  Defendant's 
Exhibit  "E." 

British  Patent  to  Amy,  10,990,  May  25,  1901. 
We  ask  that  that  be  marked  Defendant's  Exhibit 

French  Patent  to  Very,  334,837,  August  25,  1903. 
We  ask  that  that  be  marked  Defendant's  Ex- 
hibit "G." 

Photostat  of  drawing  of  French  patent  to  Genies. 
No.  408,992. .  We  ask  that  that  be  marked  Defend- 
ant's Exhibit  "H." 

Those  are  the  references  cited  by  the  Patent  Ex- 
aminer in  connection  with  the  first  patent  to  Hotch- 
ner. There  is  one  other,  which  is  a  certified  copy 
of  a  French  patent  to  Boldes,  with  a  translation 
[49]  attached,  the  translation  being  made  by  the 
Patent    Office,    No.    335,943,    dated    September    17, 

1903.  We  ask  that  that  be  marked  Defendant's 
Exhibit  "I." 
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Now,  in  connection  with  the  second  patent  in  suit, 
we  offer  the  following  in  evidence. 

United  States  patent  No.  1,128,741,  to  Wortley, 
February  16,  1915.  We  ask  that  that  be  marked 
Defendant's  Exhibit  "J."  The  Wortley  patent  is 
one  of  the  citations  referred  to  in  the  file-wrapper. 

Mr.  TOWNSEND.— It  is  filed  May  12,  1913. 
The  stipulation  on  file  states  that  not  only  plain 
copies  may  be  introduced,  but  the  dates  of  filing  are 
accepted  as  true  dates,  unless  otherwise  shown. 

Mr.  GRIFFIN.— Very  well.  However,  I  would 
like  to  object  to  this  particular  patent,  on  the 
ground  that  it  is  a  patent  subsequent  to  the  filing 
date.  I  don't  remember  the  circumstances  just 
now  concerning  the  citation  of  this  patent,  but  this 
patent  was  put  into  the  record  subsequent  to  the  fil- 
ing of  the  patent  application. 

Mr.  TOWNSEND. — But  was  never  overcome  by 
any  antedating  affidavit,  and,  therefore,  the  plain- 
tiff is  estopped  at  this  time  from  stating  that  it  is 
not  pertinent. 

The  COURT.— If  it  is  one  of  the  references,  I 
will  admit  it. 

Mr.  LOFTUS.— The  next  is  Thorne,  No.  854,779, 
May  28,  1907.  We  ask  to  have  that  marked  De- 
fendant's Exhibit  "K." 

The  next  is  Clark,  No.  923,769,  June  1,  1909.    We 

ask  to  have  that  marked  Defendant's  Exhibit  "L." 

The  next  is   Wortley  No.   983,593,   February  7, 

1911.     We   ask  to  have   that  marked  Defendant's 

Exhibit  "M." 
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The  next  is  Harris,  No.  1,238,763,  September  4, 
1917.  We  ask  to  have  that  marked  Defendant's 
Exhibit  ''N."     [50] 

The  next  is  Wiley  &  Hough,  No.  1,081,800,  De- 
cember 16,  1913.  We  ask  to  have  that  marked  De- 
fendant's Exhibit  ''O."  The  patents  which  have 
just  been  offered  represent  the  citations  that  were 
referred  to  by  the  Patent  Office  in  connection  with 
the  two  Hotchner  patents  in  suit. 

We  wish  now  to  offer  some  additional  patents 
w^hich  were  not  referred  to  by  the  Patent  Ex- 
aminer : 

U.  S.  Patent  to  Little,  No.  32,195,  dated  August 
30,  1861.  We  ask  to  have  that  marked  Defendant's 
Exhibit  "P." 

Hotchner  No.  769,139,  August  30,  1904.  We  ask 
to  have  that  marked  Defendant's  Exhibit  "Q." 

The  last  two  patents  offered  are  particularly 
directed  to  the  ornamental  molding  features. 

Clark,  No.  775,295,  November  22,  1904.  We  ask 
to  have  that  marked  Defendant's  Exhibit  "R." 

Mr.  GRIFFIN.— Is  the  Clark  patent  pleaded  in 
the  answer? 

Mr.  LOFTUS. — I  presume  it  is.  If  not,  it  can 
go  in  to  show  the  state  of  the  prior  art. 

The  COURT.— Yes,  the  Clark  patent  is  referred 
to. 

Mr.  LOFTUS. — The  next  is  Fortman,  No. 
1,070,028,  August  12,  1913.  We  ask  to  have  that 
marked  Defendant's  Exhibit  "S." 

Mr.  GRIFFIN. — Is  that  in  the  answer"? 
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The  COURT.— Apparently  not. 

The  TOWNSEND.— It  is  offered  to  show  the 
prior  art,  your  Honor. 

Mr.  LOFTUS.— The  two  patents  last  offered 
have  to  deal  with  the  downward  illumination  fea- 
ture, bearing  on  the  second  Hotchner  patent  in  suit. 

Mr.  GRIFFIN.— I  object  to  these  two  patents 
upon  the  ground  that  no  notice  has  ever  been  given 
of  them. 

Mr.  TOWNSEND.— They  are  competent  to  show 
the  prior  art.     [51] 

The  COURT. — That  is  my  understanding  of  the 
matter. 

Mr.  LOFTUS. — We  have  some  depositions  here, 
your  Honor,  which  have  been  taken  under  the 
equity  rules,  pursuant  to  notice. 

The  COURT. — I  presume  it  is  not  necessary  to 
take  up  the  time  of  the  Court  reading  these.  They 
could  be  considered  read.     I  will  read  them  myself. 

Mr.  LOFTUS.— The  first  consists  of  two  deposi- 
tions taken  in  Los  Angeles,  the  deposition  of  Paul 
D.  Howse  and  J.  E.  Tucker. 

The  COURT. — Is  the  purpose  of  these  deposi- 
tions to  show  prior  use? 

Mr.  LOFTUS. — Yes,  your  Honor,  and  in  con- 
nection with  a  sign  known  as  the  White  Sewing 
Machine  Agency  sign.  In  connection  with  the  Los 
Angeles  depositions,  we  offer  these  photographs  of 
a  sign  erected  in  Los  Angeles,  which  you  will  notice 
has  the  decorative  outline  molding  constructed, 
however,  of  wood,  but  giving  the  same  general  ap- 
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pearance  as  any  of  these  signs  that  are  in  dispute 
here. 

The  COURT. — When  was  this  constructed,  and 
how  long  has  it  been  in  use? 

Mr.  LOFTUS. — I  think  I  can  give  that  to  your 
Honor. 

Mr.  GRIFFIN. — He  says  it  was  just  previous  to 
May  1st,  1914.  That  is  corroborated  by  another 
witness. 

Mr.  LOFTUS. — Now  we  offer  the  depositions  of 
John  Anderson,  C.  E.  Heft,  and  J.  C.  Zanker,  taken 
at  Portland,  Oregon,  on  Friday,  February  4,  1921, 
and  the  exhibits  which  accompany  them.  The  same 
may  be  considered  as  having  been  read  in  evidence. 
Counsel  for  plaintiff  was  present  at  the  taking  of 
those  depositions.  Here  is  a  photograph  show- 
ing, in  a  general  way,  the  construction  of  the 
Oregon  Hotel  sign,  which  was  proven  by  this  wit- 
ness as  having  been  erected  as  early  as  October  10, 
1911.  That  is  considerably  [52]  before  any  ap- 
plication date  of  Hotchner. 

The  COURT. — I  would  be  a  good  witness  to  that 
myself,  I  have  seen  it  many  times. 

Mr.  LOFTUS. — The  depositions  may  be  consid- 
ered as  having  been  read  and  the  exhibits  as  having 
been  offered. 

We  next  offer  in  evidence  depositions  of  Archi- 
bald MacKenzie  and  C.  E.  Sprague,  taken  in  San 
Francisco,  on  the  9th  day  of  February,  1921.  In 
connection  with  those  depositions,  the  exhibits  were 
kept  in  custody  of  counsel  pursuant  to  stipulation, 
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and  I  will  offer  the  exhibits  at  this  time.  The  ex- 
hibits were  marked  '^M-A,"  "M-2,"  "M-3," 
''M-4,"  ''M-5/'  ''M-6,"  ''M-7,"  "M-8,"  "M-9," 
''M-10,"  "M-ll,"  ''M-12,"  ''M-13,"  "M-14," 
"M-15,"  "M-16,"  ''M-17,"  "M-18."  The  San 
Francisco  depositions  which  have  just  been  offered, 
had  to  do  with  what  is  known  as  the  prismatic  sign ; 
this  model  was  introduced  at  that  time.  This  model 
is  not  claimed  to  be  an  early  one,  but  was  merely 
offered  to  illustrate  the  construction  of  the  pris- 
matic sign.  Subsequently  we  adjourned  to  Den- 
ver, Colorado,  where  we  took  additional  testimony, 
and  cut  one  of  the  letters  out  of  a  sign  that  had 
been  in  use  there  in  Denver  since  1912.  This  is 
the  letter  which  we  cut  from  the  sign  in  Denver. 
It  is  part  of  the  original  sign.  It  was  installed  in 
1912,  and  was  still  in  use  in  Denver  as  recently  as 
six  or  nine  months  ago. 

Now  we  offer  the  Denver  depositions,  additional 
depositions;  Archibald  Mackenzie,  Thomas  N. 
Norton,  Clark  Rider,  Otis  V.  Spencer,  together 
with  the  exhibits  identified  therein;  those  exhibits 
have  been  kept  in  the  custody  of  counsel,  pursuant 
to  stipulation.  They  are  offered  herewith.  They 
are  Exhibits  ^'A-l,"  "A-2,"  "A-3,"  '^A-4," 
''A-5,"  ''A-6,"  which  is  the  specimen  of  a  sign, 
and  ''A-7,"  ''A-8,"  and  ''A-9." 

I  will  state  briefly  the  substance  of  the  Denver 
depositions  bearing  on  this  prismatic  sign,  so- 
called,  which  may  be  referred  [53]  to  later  on 
in  the  testimony  we  have  to  offer  here.     At  this 
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Denver  session  we  called  a  witness  by  the  name  of 
Spencer,  who  is  the  permit  and  certificate  clerk  in 
the  Department  of  Improvements  of  Parks  in  the 
city  of  Denver,  and  has  been  employed  there  for 
twelve  years.  He  produced  his  official  records, 
showing  applications  for  permits  to  erect  electric 
signs,  and  he  also  produced  certificates  of  electri- 
cal inspection  pertaining  thereto.  The  following 
permits  were  read  into  the  record:  Permit  No. 
2894,  dated  August  17,  1912.  Your  Honor  will  see 
that  that  is  more  than  two  years  prior  to  the  filing 
date  of  the  Hotchner  patent.  This  permit  refers 
to  a  sign  erected  by  the  Prismatic  Sign  Company, 
and  while  that  sign  is  no  longer  in  existence,  the 
witnesses  have  all  testified  that  it  is  identical  with 
the  sign  we  have  here  as  Exhibit  "A-6."  The  per- 
mit covering  the  sign.  Exhibit  "A-6,"  the  applica- 
tion for  the  permit  is  dated  July  31,  1912.  The  sign 
was  to  be  erected  by  the  Prismatic  Sign  Company 
for  the  Denver  Electrical  Company,  the  reading 
matter  on  the  sign  was,  "Denver  Electrical  Com- 
pany," and  this  letter  is  the  last  letter  in  the  sign, 
being,  "O"  in  the  abbreviation  "CO."  That  per- 
mit was  issued  after  an  inspection  of  the  sign, 
after  an  inspection  of  the  electric  wiring.  The  final 
date  of  approval  and  inspection  is  August  14,  1912, 
which  was  two  years  and  a  week  or  so  before  Hotch- 
ner applied  for  his  patent.  This  is  the  sign  which 
the  Prismatic  Sign  Company  erected  under  the 
authority  of  that  permit.  The  manufacturers  of 
this  sign  are  Archibald  Mackenzie  and  a  man  by 
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the  name  of  Norton,  both  of  them  testified  in  this 
case  and  identified  the  sign.  The  user  of  the  sign 
is  Clark  Rider,  whose  deposition  has  been  offered. 
He  testified  that  the  sign  is  still  in  the  same  condi- 
tion as  when  originally  erected.  Counsel  for  the 
plaintiff  stood  on  the  sidewalk  and  watched  while 
this  letter  was  cut  from  the  sign. 

The  COURT. — We  will  take  a  recess  now  until 
two  o'clock. 

(A  recess  was  here  taken  until  two  o'clock  P.  M.) 
[54] 

Deposition  of  Otis  B.  Spencer,  for  Defendant. 

Thereupon  defendant  called  as  a  witness  OTIS 

B.  SPENCER,  who  testified  as  follows : 

My  name  is  Otis  B.  Spencer;  living  at  the  Y.  M. 

C.  A.,  City  and  County  of  Denver,  Colorado ;  occu- 
pation, permit  and  certificate  clerk  in  the  Depart- 
ment of  Improvements  and  Parks,  City  and  County 
of  Denver.  Have  been  in  that  position  five  or  six 
years.  The  department  was  formerly  known  as 
the  Board  of  Public  Works.  I  was  with  the  Board 
of  Public  Works  for  six  or  seven  years  previously. 
The  Board  of  Public  Works  issues  permits  for  the 
hanging  of  electric  signs  in  the  city  of  Denver.  I 
had  supervision  of  these  permits  and  keep  the  rec- 
ords. I  have  some  of  them  with  me  relating  to 
1912,  for  electric  sign  permits.  I  have  a  record 
showing  Permit  No.  2935,  that  I  issued  in  the 
name  of  my  Department  on  August  19,  1912, — a 
permit  to  the  Prismatic  Sign  Company  to  erect  an 
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electric  sign  over  tlie  premises  occupied  by  the  New 
York  Floral  Company,  at  No.  526  Sixteenth  Street, 
in  accordance  with  the  rules  and  regulations  of  the 
board  or  department. 

Q.  Prior  to  the  issuance  of  that  permit,  on  Au- 
gust 19,  1912,  w^hat  procedure  was  gone  through  by 
the  applicant  and  others  so  far  as  you  know?  In 
other  w^ords,  what  is  the  procedure  leading  up  to  the 
granting  of  one  of  these  permits?  A.  The  appli- 
cant submits  his  application,  and  states  the  size  and 
character  of  the  sign,  and  usually  submits  a  sketch 
also.  It  is  necessary,  before  the  final  issuance  of 
permit,  to  produce  from  the  Electrical  Inspection 
Department  of  the  city  a  certificate  stating  by  the 
city  electrician  that  the  wiring  has  been  inspected 
by  his  department  and  is  satisfactory. 

Q.  Does  such  an  inspection  slip  appear  in  con- 
nection with  the  permit  you  have  just  referred  to? 

A.  Yes. 

Q.  What  is  shown  by  this  inspection  slip?     [55] 

Mr.  O'BRIEN. — The  question  is  objected  to  as 
the  slip  itself  is  the  best  evidence  and  really  should 
be  put  in,  either  a  photostat  copy  or  the  original, 
whichever  counsel  chooses.  I  do  not  object  to  a 
photostat  copy  in  place  of  the  original  if  it  is  im- 
practical for  the  witness  to  produce  the  original,  or 
part  with  it  I  should  say. 

A.  The  inspection  slip  shows  that  the  city  elec- 
trician did  inspect  the  wiring  in  connection  with 
this  sign  on  August  17,  1912,  and  O.  K.'d  the  same. 

Q.  Have  you  prepared  at  my  request  a  true  copy 
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of  the  application  for  permit  which  you  have  just 
referred  to,  and  likewise  a  true  copy  of  the  inspec- 
tion slip  which  you  have  just  referred  to? 

A.  Yes. 

Q'.  Will  you  please  produce  thaf?    A.  I  have  it. 

Q.  Have  you  prepared  this  copy  with  the  origi- 
nal to  ascertain  whether  or  not  it  is  a  true  copy? 

A.  Yes. 

Q.  And  do  you  state  under  oath  that  it  is  a  true 
copy?    A.  I  do. 

Mr.  LOFTUS.— The  copy  of  application  for 
permit  and  attached  inspection  certificate  which  is 
produced  by  the  witness  are  offered  in  evidence  as 
Defendants'  Exhibit  ''A-1." 

Mr.  O'BRIEN.— Objected  to  as  not  the  best 
evidence  and  as  impertinent,  irrelevant  and  imma- 
terial. 

Said  Defendants'  Exhibit  ''A-1"  is  in  words  and 
figures  as  folio w^s,  to  wit: 

Defendants'  Exhibit  "A-1." 

ELECTRICAL    INSPECTION    DEPARTMENT 

City  and  County  of  Denver. 

Permit  No.  2894. 
To  the  Honorable  Board  of  Public  Works: 

The  electric  wiring  on  the  sign  to  be  installed  at 
526-16th  Street,  owned  by  NEW  YORK  FLORAL 
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CO.,  has  been  inspected  and  approved  by  this  de- 
partment.    [56] 

Inspected,  Date,   8-17-12. 
Inspector — ^^Oliver. 

(Signed)     JNO.   MALM, 

City  Electrician. 
S. 
APPLICATION    FOR    PERMIT    TO    ERECT 

SIGN. 

No.  2935.  Denver,  Colorado. 

To  the  Board  of  Public  Works,  City  and  County 
of  Denver: 

Please  issue  to  Prismatic  Sign  Co.  subject  to  the 
authority  conferred  by  the  Rules  and  Regulations 
of  the  Board  of  Public  Works  a  permit  to  erect 
electric  sign  12  ft.  long  by  3  ft.  wide,  and  7  inches 
deep  from  the  premises  occupied  by  New  York 
Floral  Co. 

Said  sign  to  be  erected  in  front  of  premises  lo- 
cated at  526-16th  Street  and  not  to  project  more 
than  2  feet  from  lot  line  at  outermost  point  of 
sign,  as  more  fully  appears  by  sketch  on  back  of 
this  paper. 

Sign  to  be  put  up  on  top  of  cornice  and  project 
2  feet  from  lot  line. 

The  privilege  is  asked  for  within  7  days  from 

date    and   we    estimate    it    will    probably    be    

months  before  any  other  sign  in  the  same  place 
will  be  required  for  the  purpose  of  inspection. 
The  work  to  be  done  subject  to  your  rules  and 
direction,  and  the  general  laws  and  ordinances  of  the 
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city,  and  at  our  risk  for  any  and  all  loss  or  damage 
occasioned  to  the  City,  either  directly  or  indirectly, 
and  the  amount  of  any  judgment  thereby  obtained 
against  said  city  shall  be  conclusive  evidence  of 
our  liability. 

PRISMATIC  SIGN  CO. 
By  A.  MACKENZIE. 
O.  K.— SETH  BRADLEY, 
President. 
(Endorsed  on  side:) 
Received  of  the  Prismatic  Sign  Co.  50^'  to  cover 
cost  of  permit.     Aug.  19,  1912.     [57] 

ALLISON  STOCKER, 
Treasurer. 
By  B.,  Deputy. 
Q.  Referring  again  to  your  books  of  records,  will 
you  please  state  whether  or  not  you  have  any  rec- 
ords showing  an  application  by  the  Prismatic  Sign 
Company  to  erect  a  sign  on  the  premises  occupied 
by  a  Mrs.  DuBois  in  Denver,  Colorado. 
Mr.  O'BRIEN.— Objected  to  as  leading. 
A.  Yes. 

Q.  What  is  the  number  of  that  application? 
A.  2951. 

Q.  When  was  that  permit  finally  granted? 
A.  September  3,  1912. 

Q.  And  is  there  any  certificate  of  inspection  from 
the  Electrical  Department  in  connection  with  this 
permit  or  application  for  permit?        A.  Yes. 

Q.  What  is  the  date  shown  by  the  inspection  cer- 
tificate? 
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A.  It  shows  that  the  city  electrician  on  September 
3,  1912,  inspected  and  certified  the  wiring  in  con- 
nection with  the  sign  as  O.  K. 

Q.  Have  you  prepared  at  my  request  a  true  and 
complete  copy  of  the  application  for  permit,  No. 
2951,  which  you  have  just  referred  to,  and  like- 
wise of  the  certificate  of  inspection  from  the  Elec- 
trical Department?        A.  Yes. 

Q.  Please  produce  that.         A.  I  have  it. 

Mr.  LOFTUS. — Copy  of  application  for  permit 
No.  2951,  with  attached  certificate  of  electrical  in- 
spection, produced  by  the  witness,  are  offered  in 
evidence  as  Defendants'  Exhibit  "A-2." 

Mr.  O'BRIEN. — Objected  to  as  not  the  best  evi- 
dence, and  also  incompetent,  irrelevant  and  imma- 
terial. 

Said  Defendants'  Exhibit  "A-2"  is  in  words 
and  figures  as  follows,  to  wit:     [58] 

Defendants'  Exhibit  '*A-2." 

ELECTRICAL    INSPECTION    DEPARTMENT 

City  and  County  of  Denver. 

Permit  No.  3259. 
To  the  Honorable  Board  of  Public  Works: 

The  electric  wiring  on  the  sign  to  be  installed  at 
757  Broadway,  owned  by  MRS.  DU.  BOIS,  has 
been  inspected  and  approved  by  this  department. 
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Inspected,  Date — 9-3-12. 
Inspector — Oliver. 

(Signed)     JNO.  MALM, 

City  Electrician. 
S. 
APPLICATION   FOR  A  PERMIT  TO  ERECT 

SIGN. 

No.  2951. 

To  the  Board  of  Public  Works,  City  and  County 
of  Denver: 

Please  issue  to  Prismatic  Sign  Co.  subject  to  the 
authority  conferred  by  the  Rules  and  Regulations 
of  the  Board  of  Public  Works  a  permit  to  erect 
electric  sign  17  ft.  long  by  3i/2i  ft.  wide,  and  7  in. 
deep  from  the  premises  occupied  by  Mrs.  DuBois. 

Said  sign  to  be  erected  in  front  of  the  premises 
located  at  757  Broadway  street,  and  not  to  project 
more  than  5  ft.  from  lot  line  at  outermost  point  of 
sign,  as  more  fully  appears  by  sketch  on  back  of 
this  paper. 

No.  of  lights — 15. 

The  privilege  is  asked  for  7  days  from  date,  and 
we  estimate  it  will  probably  be  several  months 
before  any  other  sign  in  the  same  place  will  be 
required  for  the  purpose  of  inspection.  [59]  This 
to  be  done  subject  to  your  rules  and  directions,  and 
the  general  laws  and  ordinances  of  the  city,  and 
at  our  risk  for  any  and  all  loss  or  damage  occa- 
sioned to  the  city,  Avhether  directly  or  indirectly, 
and  the  amount  of  any  judgment  thereby  obtained 
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against  said  city  shall  be  conclusive  evidence  of  our 
liability. 

PRISMATIC  SIGN  CO. 
By  A.  MACKENZIE. 
O.  K.— SETH  BRADLEY, 

President  Board  of  Public  Works. 
(Endorsed  on  side:) 
Received  of  Prismatic  Sign  Co.  50^-  to  cover  cost 
of  permit.     Sept.  3,  1912. 

ALLISON  STOCKER, 
Treasurer. 
By  P.,  Deupty. 
Q.  Will  you  please  refer  to  your  book  of  permits, 
and  state  whether  or  not  you  have  any  record  of 
application  for  a  permit  and  issuance  thereof  to 
the  Prismatic  Sign  Company  of  Denver,  Colorado, 
for  the  erection  of  a  sign  on  the  premises  occupied 
by    Denver    Electrical    Company,     137    Fifteenth 
Street,  Denver,  Colorado.        A.  Yes. 

Q.  What  is  the  number  of  that  application? 
A.  No.  2984. 

Q.  When  was  that  application  finally  issued? 
A.  October  15,  1912. 

Q.  Is  there  attached  to  this  an  inspection  certifi- 
cate from  the  Electrical  Inspection  Department? 
A.  Yes. 

Q.  What  date  is  shown  thereby? 
A.  The   date   shown  on  the   electrical   certificate 
is  October  14,  1912. 

Q.  Have  you  at  my  request  prepared  a  true  and 
full  copy  of  this  application  for  permit  No.  2984, 
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and  of  the  certificate  of  inspection  by  the  Electri- 
cal Inspection  Department  attached  thereto? 

A.  Yes. 

Q.  Please  produce  that? 

A.  I  have  it  here.     [60] 

Mr.  LOFTUS. — Copy  of  application  for  permit 
No.  2984  and  attached  certificate  of  inspection  from 
the  Electrical  Inspection  Department,  produced  by 
the  witness,  are  offered  in  evidence  as  Defendants' 
Exhibit  ''A-3." 

Mr.  O'BRIEN.— Objected  to  as  not  the  best  evi- 
dence and  incompetent,  irrevelant  and  immaterial. 

Said  Defendants'  Exhibit  "A-3"  is  in  words  and 
figures  as  follows,  to  wit: 

Defendants'   Exhibit  **A-3." 

ELECTRICAL    INSPECTION    DEPARTMENT 

City  and  County  of  Denver. 

Permit  No.  3794. 
To  the  Honorable  Board  of  Public  Works: 

The  electric  wiring  on  the  sign  to  be  installed  at 
137-15th  St.,  owned  by  DENVER  ELECTRICAL 
CO.,  has  been  inspected  and  approved  by  this  de- 
partment. 

Inspected,  Date — 10-14-12. 
Inspector — Thorn. 

(Signed)     JNO.  MALM, 

City  Electrician. 
S. 
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APPLICATION  FOR  A  PERMIT   TO   ERECT 

SIGN. 
Denver,  Colo.,  July  31st,  1912. 
No.  2984. 

To  the  Board  of  Public  Works,  City  and  County 
of  Denver. 

Please  issue  to  Prismatic  Sign  Co.  subject  to  the 
authority  conferred  by  Rules  and  Regulations  of 
the  Board  of  Public  Works  a  permit  to  erect  elec- 
tric sign  24  ft.  long  by  32.  inches  wide,  [61]  and 
6  inches  deep,  from  the  premises  occupied  by  Den- 
ver Electrical  Co.  Said  sign  to  be  erected  in 
front  of  premises  located  at  137-15th  Street  and 
not  to  project  more  than  18  inches  from  the  lot  line 
at  outermost  point  of  sign,  as  more  fully  appears 
by  sketch  on  back  of  this  paper. 

The  privilege  is  asked  for  7  days  from  date,  and 
we  estimate  it  will  probably  be  several  months  be- 
fore any  other  sign  in  the  same  place  will  be  re- 
quired for  the  purpose  of  inspection.  The  work  to 
be  done  subject  to  your  rules  and  directions,  and  the 
general  laws  and  ordinances  of  the  city,  and  at  our 
risk  for  any  and  all  loss  or  damage  occasioned  to 
the  city,  either  directly  or  indirectly  and  the  amount 
of  any  judgment  thereby  obtained  against  said  city 
shall  be  conclusive  evidence  of  our  liability. 

PRISMATIC  SIGN  CO. 
G.  A.  MACKENZIE. 

O.  K.— SETH  B.  BRADLEY, 
President. 
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(Endorsed  on  side:) 

Received  of  Prismatic  Sign  Co.  50^-  to  cover  cost 
of  permit. 

Oct.  15,  1912. 

ALLISON  STOCKER, 
Treasurer. 

Q.  What  can  you  say,  Mr.  Spencer,  in  regard  to 
the  date  when  these  permits  were  applied  for  as 
shown  by  your  records? 

A.  In  this  last  instance  the  application  itself  is 
dated  July  31,  1912,  but  I  judge  we  held  it  up  for 
investigation,  for  it  was  paid  for  on  October  15, 
1912,  as  shown  by  the  treasurer's  receipt  upon  the 
margin  of  the  application.  This  often  happens 
with  this  class  of  permits. 

Q.  What  is  shown  on  the  reverse  side  of  these 
applications  for  permits'? 

A.  Well,  very  often  there  is  a  rough  lead  pencil 
[62]  sketch  showing  the  lettering  and  often  the 
size  of  the  sign. 

Mr.  O'BRIEN.— Part  of  the  answer  is  objected  to 
as  not  responsive  to  the  question. 

Q.  Have  you  reproduced  these  rough  sketches  in 
connection  with  the  applications  for  permits  which 
have  been  produced  here? 

A.  Wherever  they  have  occurred,  yes. 

Q.  Bearing  in  mind  the  regulations  of  your  de- 
partment and  the  customs  of  those  who  apply  for 
permits,  can  you  state  approximately  when  the 
various  signs  referred  to   in  these  three  permits, 
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exhibits  "A-1-2-3,"  were  completed  and  placed  in 

operation  % 

A.  I  know  of  no  reason  why  they  should  not  be 
hung  in  place  and  in  operation  within  the  time 
limit  given  on  the  permit  which  is  usually  six  days 
after  its  issuance. 

Mr.  O'BRIEN. — The  answer  is  objected  to  as  not 
responsive  to  the  question. 

Q.  I  note  in  all  of  these  applications  for  permits 
which  have  been  offered  here  the  following  at  the 
bottom  thereof:  "O.  K. — Seth  B.  Bradley,  Presi- 
dent." Who  is  Mr.  Bradley  and  what  is  the  pur- 
pose of  this  O.  K.  ? 

A.  We  have  been  very  careful  about  the  erec- 
tions of  signs  in  this  city,  and  the  regulations  are 
stringent.  Mr.  Bradley  was  the  president  of  the 
board,  and  usually  these  applications  were  referred 
to  him  for  his  approval  before  being  issued. 

Qi.  How  soon  after  an  applicant  presented  his 
application  is  the  matter  referred  to  Mr.  Bradley 
customarily?        A.  At  once. 

Q.  The  same  day?        A.  Yes,  the  same  day. 

Q.  Before  Mr.  Bradley  places  his  O.  K.  on  the 
application  what  investigation  is  made  by  him  or 
those  working  under  him? 

Mr.  O'BRIEN.— Objected  to  as  leading. 

A.  Mr.  Bradley  or  one  occupying  his  place  some- 
times makes  personal  investigation,  but  not  often. 
He  usually  sends  an  inspector  from  our  office  to 
inspect  the  sign  and  place  a  report  back  to  him. 
[63] 
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Q.  Has  this  Department  of  Improvements  and 
Parks  a  seal? 

A.  I  presume  it  has  a  seal,  and  that  the  secretary 
thereof  is  the  custodian. 

Q.  Do  you  use  a  seal  for  yourself  in  the  issuing 
or  granting  of  these  permits  ?         A.  Never ;  no. 

Q.  Have  you  carefully  compared  all  of  these 
copies  which  you  have  presented  here  with  your 
original  record?        A.  Yes. 

Q.  And  are  they  true,  correct  and  full  copies? 

A.  Yes,  so  far  as  I  know.     I  use  great  care. 

Cross-examination. 
(By  Mr.  O'BRIEN.) 

Q.  Mr.  Spencer,  who  made  the  pencil  nota- 
tions on  the  back  of  application  No.  2951,  Defend- 
ants' Exhibit  "A-2,"  if  you  know?        A.  I  did. 

Q.  Was  that  copied  from  the  original  that  was 
on  the  application  blank? 

A.  Yes,  it  is  right  here.  A.  Yes,  it  was,  Mr. 
O'Brien.     There  it  is. 

Q.  And  that  was  supposed  to  show  the  construc- 
tion of  the  sign  to  be  erected  ? 

A.  Oh,  just  to  give  you  a  rough  idea  of  about 
what  they  propose  to  put  up. 

Q.  There  is  nothing  in  the  application  itself  to 
indicate  what  the  construction  of  the  sign  was  to 
be,  otherwise  than  the  size  of  it,  and  that  it  was  to 
be  erected  in  a  certain  way  with  reference  to  the 
street.  What  I  mean  is,  the  special  construction 
of  the  sign,  independently  of  its  size,  etc.,  was  not 
indicated  in  the  applications,  any  of  them  ? 
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A.  Well,  I  don't  think  that  is  hardly  so,  because 
they  state  they  will  erect  an  electric  sign  subject 
to  our  rules  and  regulations,  giving  the  size,  the 
place  and  for  whom  it  is  to  be  constructed,  how  far 
it  will  project  into  the  street  and,  in  this  instance, 
the  number  of  lights  and  the  time  they  wanted  to 
put  it  up  in,  etc.     [64] 

Q.  You  don't  keep  duplicates  of  the  permits 
themselves  issued  on  these  applications  f 

A.  I  keep  a  stub  of  them,  yes,  a  stub  memoranda. 

Q.  About  how  long  has  the  city  been  issuing 
permits  such  as  these  applications  call  for,  if  you 
know? 

A.  Well,  over  twenty  years,  and  possibly  longer 
I  should  judge. 

Q.  And  you  have  been  connected  with  the  de- 
partment that  issues  such  permits  how  long? 

A.  In  this  capacity  about  twelve  years  I  should 
guess. 

Q.  Why  were  the  dates  on  Nos.  2951  and  2935 
marked  out  on  the  copies  which  have  been  intro- 
duced in  evidence  of  the  applications  to  which  you 
have  testified? 

A.  I  assume  because  the  applicant  brought  them 
in  or  intended  to  bring  them  on  that  date,  but  the 
permits  finally  being  issued  at  a  later  date,  the 
first  dates  on  the  applications  were  thereupon 
erased,  or  a  line  struck  through  them. 

Q.  Then  there  is  nothing  except  these  dates  that 
were  stricken  out  on  those  applications  numbered 
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2935  and  2951  to  show  when  the  applications  were 

made? 

A.  Yes,  the  treasurer's  receipt  shows  the  absolute 
date  on  which  they  were  issued. 

Q.  But  I  mean  on  the  applications  themselves? 

A.  Yes,  the  treasurer's  receipts. 

Q.  But  this  shows  when  they  were  paid  for,  not 
when  they  were  applied  for,  the  receipts? 

A.  Yes,  they  were  applied  for  previous  to  that. 

Q.  But  there  is  nothing  on  the  applications  them- 
selves, that  is,  the  two  in  question,  w^hich  shows 
when  they  were  applied  for? 

A.  Except  the  dates  obliterated. 

Q.  And  they  were  obliterated  because  they  were 
incorrect;  is  that  right? 

A.  The}^  were  obliterated  because  the  permits 
were  not  issued  on  those  specific  dates.     [65] 

Q.  But  why  should  they  be  obliterated  on  that 
account?  The  applications  would  not  necessarily 
have  to  conform  in  date  with  the  dates  of  the  per- 
mits, would  they? 

A.  Yes,  we  always  make  them  correspond  with 
the  date  of  the  issuance  of  the  permit. 

Q.  But  when  these  dates  were  stricken  out,  then 
there  were  no  dates  at  all,  so  there  could  not  have 
been  a  correspondence  of  dates  in  that  regard,  could 
there  ? 

A.  Then  the  treasurer's  receipt  signifies  the  date. 

Q.  But  that  is  not  the  date  that  the  applications 
were  made? 
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A.  No,  that  isn't  the  date  the  applications  were 
made. 

Redirect  Examination. 
(By  Mr.  LOFTUS.) 

Q.  State  whether  or  not  the  date  appearing  in 
the  left-hand  margin  of  each  of  these  applications 
for  permits,  exhibits  '^A-1-2-3,"  represent  the  ac- 
tual date  when  the  permit  was  granted?        A.  Yes. 

Mr.  LOFTUS. — Before  the  present  witness  is  dis- 
missed counsel  for  the  plaintiff  is  requested  to  state 
whether  or  not  he  has  any  objections  to  the  copies 
which  have  been  offered,  of  the  original  records,  and 
if  for  any  reason  he  objects  thereto,  then  defendants 
will  endeavor  to  procure  photostat  copies  of  these 
original  records  in  order  that  there  may  be  no 
question  raised  later  as  to  the  accuracy  of  these 
copies,  it  being  apparent  that  the  original  records 
of  the  municipality  cannot  be  offered  in  a  case  of 
this  kind. 

Mr.  O'BRIEN. — I  would  prefer  photostat  copies 
as  they  are  bound  to  be  absolutely  correct  in  every 
respect,  and  not  only  that — it  is  easy  to  get  a  con- 
siderable number  of  copies  probably  with  less  ex- 
pense than  to  do  it  by  typewriting.  I  should  much 
prefer  to  have  photostat  copies,  and  if  photostat 
copies  are  produced  I  would  not  object  so  far  as  the 
production  of  copies  instead  of  the  original  is  con- 
cerned. Otherwise  I  would  simply  let  my  objec- 
tions stand  as  they  are.     [66] 

Mr.  LOFTUS. — Counsel  for  plaintiff  is  advised 
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that  the  photostat  copies  will  be  produced  as  soon 
as  they  can  be  prepared. 

Deposition  of  Archibald  Mackenzie,  for  Defendant. 

Thereupon  defendant  called  ARCHIBALD 
MACKENZIE,  who  testified  as  follows: 

I  have  previously  testified  in  this  case.  I  can 
identify  the  application  No.  2935  from  the  book  of 
records  of  the  Department  of  Improvements  and 
Parks  of  Denver,  made  by  the  Prismatic  Sign  Co., 
for  permission  to  erect  a  sign  on  the  premises  occu- 
pied by  the  New  York  Floral  Company,  526  Six- 
teenth Street.  The  application  is  in  my  handwrit- 
ing. It  was  made  July  29,  1912.  I  am  familiar 
with  the  procedure  necessary  to  obtain  the  permit 
to  erect  a  sign  in  the  City  of  Denver.  The  applica- 
tion is  first  submitted  to  the  Art  Commission,  to  ob- 
tain the  O.  K.  from  the  Commission.  Mr.  Seth 
Bradley  was  President  of  the  Board  of  Public 
Works.  After  Mr.  Bradley  put  his  O.  K.  on  we 
would  go  to  the  Board  of  Public  Works  for  a 
permit.  I  am  familiar  with  Mr.  Otis  B.  Spencer's 
initials.  I  believe  this  permit  was  finally  issued 
August  19,  1912.  The  sign  erected  for  the  New 
York  Floral  Co.,  526  Sixteenth  Street,  Denver,  was 
finally  erected — placed  in  operation — ^within  seven 
days  from  the  time  this  permit  was  taken  out — 
somewhere  in  the  neighborhood  of  the  19th  to  the 
22d  of  August,  1912.  When  we  had  a  sign  finished 
and  ready  to  hang  we  would  have  to  go  to  the  City 
Electrician  and  have  him  inspect  the  wiring  before 
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we  could  get  a  hanging  permit  to  put  it  up.  I  can 
also  identify  Permit  No.  2951,  in  the  name  of  the 
Prismatic  Sign  Co.,  for  the  erection  of  a  sign  on  the 
premises  occupied  by  Mrs.  Dubois,  757  Broadway. 

Q.  In  whose  handwriting  is  this?        A.  Mine. 

Q.  When  was  this  application  made? 

A.  August  27,  1912.     [07] 

Q.  That  date  appears  to  be  scratched  over  with  a 
lead  pencil.  Do  you  know  when  that  occurred — the 
date  of  August  27,  1912? 

A.  No,  sir,  I  don't  know  why  that  was  done.  It 
says  this  privilege  is  asked  for  in  seven  days,  but 
you  see  that  was  hung  evidently  within  the  seven 
days'  time. 

Q.  Turning  now  to  application  for  permit  No. 
2984  in  the  name  of  the  Prismatic  Sign  Company 
for  permission  to  erect  an  electric  sign  on  the 
premises  occupied  by  the  Denver  Electrical  Com- 
pany, 137  Fifteenth  Street,  can  you  identify  this 
application?        A.  I  can. 

Q.  In  whose  handwriting  is  it?        A.  Mine. 

Q.  When  was  that  application  made? 

A.  July  31,  1912. 

Q.  Was  this  sign  erected?        A.  It  was. 

Q.  When  was  it  erected? 

A.  It  was  hung  right  about  the  time  of  October 
15,  1912. 

Q.  Where  is  that  sign  to-day? 

A.  137  Fifteenth  Street. 

Q.  Is  it  in  the  same  condition  to-day  as  it  was 
when  you  erected  it?        A.  Yes. 
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Q.  When  did  you  last  see  it? 

A.  About  a  half  hour  ago. 

Q.  Referring  again  to  the  sign  erected  for  Mrs. 
DuBois  at  757  Broadway,  Denver,  when  w^as  that 
sign  completed  and  installed?  A.  September  3, 
1912. 

Q.  Where  is  that  sign  to-day? 

A.  I  couldn't  say. 

Q.  When  did  you  last  see  it? 

A.  Oh,  I  imagine  six  or  seven  years  ago. 

Q.  How  did  that  sign  compare  in  construction 
with  the  one  you  erected  for  the  Denver  Electrical 
Company?         A.  Same  construction. 

Q.  Similarly  with  regard  to  the  sign  referred  to 
in  application  for  permit  No.  2935  on  the  premises 
of  New  York  Floral  Company,  526  Sixteenth 
Street,  Denver,  Colorado,  was  that  sign  erected  and 
installed?  A.  It  was. 
'     Q.  Where  is  that  sign  to-day? 

A.  I  couldn't  tell  you. 
'     Q.  When  did  you  last  see  it? 
•     A.  That  sign  was  in  place  there     [68]     I  would 
imagine  for  a  little  over  a  year.     I  haven't  seen  it 
for  probably  six  or  seven  years. 

Q.  How  did  that  sign  compare  in  construction 
with  the  sign  you  erected  for  the  Denver  Electrical 
Company  here?        A.  Same  construction. 

'  Cross-examination. 

(By  Mr.  O'BRIEN.) 
Q.  When  you  refer  to  the  sign  erected  for  the 
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Denver  Electrical  Company,  which  one  do  you  refer 
to,  if  there  was  more  than  one? 

A.  We  erected  two  for  the  Denver  Electrical 
Company;  the  last    one  of  the  two. 

Q.  The  dates  which  you  have  given  with  refer- 
ence to  the  various  applications  for  permit  which 
have  been  introduced  here  in  evidence  I  noticed 
you  read  from  the  applications  themselves  in  the 
book  which  Mr.  Spencer  has  produced.  Is  that  the 
only  way  you  have  of  fixing  those  dates,  Mr. 
Mackenzie?        A.  Definitely,  yes,  sir. 

Mr.  LOFTUS.— Counsel  for  plaintiff  is  hereby 
invited  to  accompany  attorney  for  defendants  to 
137  Fifteenth  Street,  in  this  city,  a  matter  of  five 
or  six  blocks,  and  there  inspect  the  electric  sign  re- 
ferred to  in  application  for  permit,  exhibit  "A-3," 
said  sign  being  now  in  use  on  the  premises  of  the 
Denver  Electrical  Company  in  the  same  position  as 
when  originally  hung.  It  is  the  intention  of  defend- 
ants, if  possible,  to  remove  this  sign  and  procure  a 
suitable  part  thereof  to  be  offered  in  evidence,  and 
this  opportunity  is  given  counsel  for  plaintiff  to  in- 
spect the  sign  so  that  he  may  know  that  the  portion 
to  be  offered  in  evidence  has  not  been  altered  in  any 
way.  Likewise  witness  Mackenzie  will  be  asked  to 
inspect  the  said  sign  in  its  present  condition,  and 
testify  as  to  any  changes  that  may  have  been  made 
since  the  time  of  its  original  installation.     [69] 

Mr.  O'BRIEN.— Counsel  for  plaintiff  wHl  be 
glad  to  inspect  the  so-called  sign  referred  to,  but, 
by  accepting  the  invitation  to  do  so,  does  not  waive 
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any  objections  which  he  may  see  fit  to  offer  to  any 
testimony  that  is  offered  concerning  the  sign,  and 
particularly  with  reference  to  the  part  which  ap- 
parently counsel  for  defendants  proposes  to  intro- 
duce in  evidence.  In  other  words,  the  acceptance 
of  the  invitation  does  not  waive  any  objections  on 
behalf  of  plaintiff  which  his  counsel  may  see  fit  to 
offer. 

Deposition  of  Thomas  M.  Norton,  for  Defendant. 

The  defendant  thereupon  called  THOMAS  M. 
NORTON  as  a  witness,  who  testified  as  follows: 

My  name  is  Thomas  M.  Norton;  2921  West 
Twenty-fifth  Avenue,  Denver;  painting  and  paper- 
ing contractor.  I  was  in  the  electric  sign  business 
in  the  latter  part  of  1910,  and  up  to  about  1917, 
connected  with  the  Prismatic  Sign  Company.  I 
was  one  of  the  two  partners.  The  other  partner 
was  Mr.  A.  Mackenzie.  We  made  principally  the 
Prismatic  sign.  It  is  a  sign  constructed  of  sheet 
metal  with  a  prism  plate  located  in  the  rear  of  the 
letter,  the  letter  itself  being  outlined  in  some  in- 
stances by  a  painted  outline  and  in  some  instances 
by  a  raised  metal  molding.  The  sign  was  illumi- 
nated by  electric  lights  inside  the  sign.  Raised 
metal  outline  molding  signs  were  made  by  the  Pris- 
matic Sign  Company  for  the  Denver  Electrical 
Company's  sign  at  137  or  139  Fifteenth  Street, 
Denver,  a  5^  sign  (that  is,  reading  on  the  sign  5f^) 
that  was  on  West  Colfax  near  Lipan.  The  florist 
sign  made  for  the  New  York  Floral  Company,  that 
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was  on  Sixteenth  Street  between  Welton  and  Glen- 
arm.  A  drug  sign  at  Littleton,  Colorado  made  for 
a  druggist  named  Thompson.  A  sign  reading  Du- 
Bois  on  Broadway  between  Eighth  and  Ninth.  The 
sign  at  Colfax  and  Lipan  was  made  in  1911,  I  could 
not  give  the  month,  I  believe,  or  1912.  It  was  made 
for  Huffman  the  druggist.  The  other  one  at  the 
Denver  Electrical  Company  some  time  the  first  part 
of  October;  I  won't  say  the  very  first,  in  the  year 
1912.  The  [70]  DuBois  and  Floral  signs,  from 
memory,  were  made  about  July  or  August,  1912. 
All  were  alike  with  respect  to  the  outline  molding. 
Some  are  in  use  to-day. 

Q.  Which  ones? 

A.  The  Denver  Electrical  is  still  in  use. 

Q.  When  did  you  last  see  it? 

A.  I  have  seen  it  to-day. 

Q.  Did  you  examine  it? 

A.  Yes,  sir,  we  were  over  looking  at  the  sign  this 
afternoon. 

Q.  How  does  its  present  condition  compare  with 
its  condition  at  the  time  you  installed  it? 

A.  Well,  it  was  repainted  last  fall. 

Q.  Has  its  construction  been  altered  in  any  way? 

A.  No,  sir. 

Q.  Are  you  familiar  with  the  procedure  neces- 
sary to  be  gone  through  so  far  as  the  Department  of 
Improvements  and  Parks  is  concerned,  in  order  to 
get  a  permit  to  hang  an  electric  sign  in  the  City  of 
Denver?        A.  Yes,  sir;  I  am. 

Q.  Just  briefly  tell  us  what  that  procedure  is. 
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A.  Before  we  start  to  make  the  sign  we  are  ex- 
pected to  make  out  a  rough  sign,  showing  the  sign, 
the  construction  and  dimensions  and  some  details 
of  the  sign,  and  appl}^  for  a  permit  to  build  the  sign. 
Then  we — after  the  sign  is  under  way,  then  you 
have  to  have  the  sign  inspected.  You  have  to  make 
out  a  wiring  permit,  and  after  the  sign  is  completed, 
then  you  get  your  hanging  permit  to  put  the  sign  in 
place,  and  they  issue  you  a  permit.  I  have  taken 
out  a  good  many. 

Q.  Now,  then,  at  the  time  the  sign  is  inspected  as 
to  wiring,  what  is  its  condition?  How  far  along  is 
it? 

A.  Well,  the  sign  is  practically  ready  to  hang. 

Q.  And  after  it  is  inspected  and  approved  how 
soon  thereafter  is  it  hung? 

A.  Usually  within  two  or  three  days. 

Q.  What  was  the  practice  of  the  Prismatic  Sign 
Company  in  that  regard? 

A.  We  usually  asked  for  the  permit  a  day  or  two 
days  before  we  put  it  up.  Sometimes  we  hung  it 
the  same  day  we  took     [71]     out  the  permit. 

Q.  Do  you  recall  any  instance  where  you  waited 
six  or  seven  days  after  the  permit  was  granted  in 
which  to  hang  the  sign?        A.  No,  sir,  I  do  not. 

Q.  Do  you  recall  selling  any  signs  to  the  May 
Company,  a  department  store  in  this  city? 

A.  Yes,  sir. 

Q.  How  many  such  signs  did  you  sell  to  them? 

A.  We  sold — will  I  give  the  different  signs? 

Q.  Yes,  if  you  can  recall. 
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A.  One  sign  reading  "Excello  Trousers";  I  be- 
lieve it  also  said  "Einest  on  Earth."  Another 
reading  "Hannan  Shoes,"  another  "Silver  Col- 
lars," and  there  were  two  reading  "Society  Brand 
Clothes." 

Q.  Which  were  the  earliest  of  these  signs? 

A.  The  "Excello  Trousers." 

Q.  Do  you  recall  when  that  was  installed? 

A.  That  was  installed — I  think  it  was  in  the  lat- 
ter part  of  1912. 

Q.  How  did  the  construction  of  that  sign  com- 
pare with  the  one  you  erected  for  the  Denver  Elec- 
trical Company? 

A.  It  is  the  same  outlining  moulding  and  the 
same  construction  all  the  way  through. 

Q.  I  show  you  a  photograph  which  was  offered 
in  evidence  at  the  taking  of  the  Mackenzie  deposi- 
tion as  exhibit  "M-3,"  and  ask  if  you  are  familiar 
with  the  sign  shown  therein? 

A.  Yes,  sir;  I  remember  it  well. 

Q.  Is  that  the  Excello  sign  you  have  just  referred 
to?        A.  Yes,  sir. 

Q.  I   hand   you   a   photograph   which   has    been 
offered  in  evidence  here  at  the  taking  of  the  Mac- 
kenzie   deposition    as    "M-a-2,"    and    ask    if    you 
recognize  the  sign  shown  therein.        Yes,  sir.    I  do 
recognize  it. 

Q.  State  what  you  know  about  that  sign. 

A.  Well,  it  is  the  same  metal  outlining  moulding. 
[72] 

Q.  Where  was  that  sign  installed? 
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A.  It  was  hung  at  Littleton,  Colorado. 

Q.  Was  that  installed  by  your  company? 

A.  Yes,  sir. 

Q.  What  is  your  recollection  as  to  the  time  that 
that  was  installed? 

A.  That  sign  was  hung  some  time  in  1911. 

Q.  Where  is  that  sign  to-day? 

A.  I  couldn't  say.  It  has  been  taken  down  and  I 
don't  know  where  it  is. 

Q.  Have  you  recently  inquired  about  it? 

A.  Yes,  sir. 

Q.  I  will  show  you  another  photograph  which  is 
offered  in  evidence.  Defendants'  Exhibit  "M-17," 
and  ask  you  if  you  recognize  the  sign  shown  there- 
in.       A.  Yes,  sir. 

Q.  Tell  us  what  you  know  about  that  sign. 

A.  That  is  the  same  construction,  the  same  pris- 
matic glass  and  the  raised  metal  outlining  of  letter. 

Q.  Where  was  that  sign  installed? 

A.  At  Littleton,  Colorado. 

Q.  What  year? 

A.  It  was  hung  just  about  the  same  time  as  the 
drug  sign. 

Q.  Where  is  that  sign  to-day,  if  you  know? 

A.  I  couldn't  say. 

Q.  Have  you  recently  inquired  about  it? 

A.  Well,  I  was  out  to  Littleton,  but  we  didn't  see 
the  sign  or  anybody  that  knew  anything  about  it. 

Q.  I  show  you  a  photograph  containing  a  sign 
reading  as  follows:  "Denver  Electrical  Co.  Up-To- 
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Date  Electric  Fixtures,"  and  ask  you  if  you  are 
familiar  with  the  sign  shown  therein? 

A.  Yes,  sir;  I  am. 

Q.  Tell  us  what  you  know  about  that. 

A.  Well,  the  words  ''Denver  Electrical  Co."  were 
the  same  construction,  with  the  prismatic  glass  and 
the  letter  outlined  by  this  raised  metal  moulding. 
The  lower  line  was  a  flat  letter  with  a  paint  outline. 

Q.  Is  that  the  sign  you  have  testified  was  in- 
stalled and  hung  in  the  early  part  of  October,  1912  ? 

A.  Yes,  sir. 

Q.  And  is  that  the  sign  that  you  have  testified  is 
still  in  usel     [73]         A.  Yes,  sir. 

Q.  And  that  is  the  sign  you  saw  to-day  f 

A.  Yes,  sir. 

Mr.  LOFTUS.— The  photograph  identified  by  the 
witness  if  offered  in  evidence  as  Defendants'  Ex- 
hibit "A-4." 

Mr.  O'BRIEN. — Objected  to  as  not  having  been 
sufficiently  identified  and  as  incompetent,  irrelevant 
and  immaterial. 

Q.  What  has  become  of  the  New  York  floral  sign, 
if  you  know? 

A.  Well,  that  sign  was  taken  down  from  where  it 
was  hung  and  laid  on  the  roof,  and  that  is  the  last 
I  know  of  the  sign.    We  took  it  down. 

Q.  How  long  ago  was  that? 

A.  That  was  in  the  neighborhood  of  six  years 
ago. 

Q.  And  what  has  become  of  the  DuBois  sign? 
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A.  I  don't  know.  We  was  to  see  Mrs.  DuBois 
this  morning,  and  she  is  out  of  the  city. 

Q.  And  you  mentioned  a  sign  reading  "5^-"  in 
front  of  the  theater  at  Colfax  and  Lipan.  What 
has  become  of  that  sign? 

A.  That  sign  was  in  place  until  about  a  month 
ago,  and  they  went  to  take  it  down  themselves  and 
dropped  it  down  and  broke  it,  and  then  they  had  it 
hauled  away.  I  think  we  can  probably  get  that 
sign  back  yet  this  afternoon. 

Q.  That  is,  what  is  left  of  it?        A.  Yes,  sir. 

Cross-examination. 
(By  Mr.  O'BRIEN.) 

Q.  How  long  did  it  take  to  make  a  sign  like  that 
one,  for  instance,  exhibit  "A-4,"  Mr.  Norton? 

A.  You  mean  the  hours  it  would  take  one  man  to 
make  it  if  he  worked  steadily? 

Q.  I  don't  care  how  you  express  it.  How  long 
did  it  take  you  folks  to  make  it  approximately? 

A.  Oh,  in  the  neighborhood  of  two  weeks. 

Q.  Was  the  sign  made  before  you  asked  for  the 
permit?        A.  You  mean  always?     [74] 

Q.  Well,  in  this  particular  case. 

A.  Well,  I  don't  remember  this  particular  case. 
They  have  certain  rules  and  oftentimes  when  we 
knew  we  were  within  their  rules,  we  made  the  sign 
before  we  asked  for  the  permit.  If  there  was  any 
doubt,  we  asked  for  the  permit  before  we  started 
the  construction. 

Q.  How  long  has  the  city  been  asking  permits  for 
such  signs  as  that? 
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A.  I  couldn't  say.  It  was  probably  before  we 
started  in. 

Q.  Was  the  City  of  Denver  granting  permits  for 
signs  like  that  at  the  time  you  installed  the  sign  at 
Littleton? 

A.  You  mean  the  city  of  Denver? 

Q.  Yes.        A.  I  believe  they  were. 

Q.  Well,  do  you  say  that  that  sign,  exhibit 
"A-4,"  was  made  with  raised  metal  moulding? 

A.  Yes,  sir;  the  "Denver  Electrical  Co.,"  the  top 
line,  Avas  all  made  with  the  raised  metal  moulding. 

Q.  What  is  there  on  that  sign  that  indicates  that 
raised  metal  moulding? 

A.  You  mean  that  shows  in  the  photograph? 

Q.  Yes,  sir. 

A.  It  shows  the  shading  to  the  left;  it  shows  the 
shading  to  the  left  in  the  latter  part  of  the  sign. 
You  can  see  the  shading  on  the  left,  when  it  is 
darker  than  the  face  and  darker  than  the  aluminum 
letter.  This  raised  edge  was  painted  usually  a 
bright  red.  The  face  of  the  letter  was  aluminum. 
The  raised  edge  was  usually  a  bright  red,  and  the 
face  of  the  sign  was  either  painted  or  smalted. 

Q.  What  does  the  central  dark  line  indicate  in 
each  one  of  the  letters  of  the  "Denver  Electrical 
Co."? 

A.  That  is  the  portion  of  the  letter  that  the  light 
from  the  prismatic  glass  shines  through. 

Q.  What  does  the  white  part  of  the  letter  indicate 
in  the  photograph? 

A.  That  is  the  bevelled  edge  that  tapers  from  the 
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raised  edge  down  to  the  base  of  the  sign,  and  cov- 
ered with  [75]  akiminum  or  gold  leaf  or  paint, 
for  the  purpose  of  making  a  better  sign  in  the  day- 
light. 

Q.  So  far  as  the  photograph  shows,  there  is  noth- 
ing indicates  a  bevel,  is  there,  Mr.  Norton? 
Doesn't  it  look  perfectly  flat  to  you  so  far  as  any- 
thing shown  on  that  photograph  is  concerned? 

Mr.  LOFTUS. — Objected  to  as  incompetent,  ir- 
relevant and  immaterial. 

A.  The  moulding  surfaces  receiving  the  greater 
number  of  the  sun's  rays  appear  brighter  than 
those  receiving  the  lesser  number,  whereas  in  the 
flat  letter  in  the  line  below,  all  portions  of  the  letter 
appear  to  be  equally  brilliant. 

Q.  How  was  this  sign  made,  that  is,  the  part 
which  you  say  constitutes  the  raised  metal  mould- 
ing? 

A.  Well,  to  start  with,  the  letters  are  laid  out, 
and  the  part  to  be  illuminated  is  removed.  Then 
the  metal  moulding  is  mitered  and  cut  to  fit  the 
various  letters  and  soldered  in  place,  the  bevelled 
portion  being  painted  to  give  a  better  daylight 
effect,  the  raised  edge  of  the  molding  usually  being 
painted  a  bright  red  and  the  background  being 
painted  or  covered  with  a  smalt. 

Q.  You  say  the  letter  was  first  laid  out.  What  do 
you  mean  by  "laid  out,"  Mr.  Norton? 

A.  Well,  the  letter  was  outlined  by  lines  on  which 
to  cut  out  the  part  to  be  illuminated. 

Q.  Does  the  dark  line  indicate  in  those  words, 
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"Denver  Electrical  Co.,"  the  part  that  was  cut  out? 

A.  Yes,  sir. 

Q.  And  the  white  indicates  the  raised  metal  part? 

A.  Yes,  sir;  I  call  that  the  bevelled  portion. 

Q.  What  is  shown  white — the  part  shown  white? 

A.  That  is  the  bevelled  portion  that  rises  from 
the  dark  part  to  the  edge;  that  is  painted  red — 
spoken  of  as  painted  red. 

Q.  Which  way  does  the  raised  part  bevel  or  in- 
cline with  reference  to  the  dark  part?  I  speak 
with  reference  to  this  photograph  now.     [76] 

A.  Away  from  the  face  of  the  sign;  outward 
from  the  face  of  the  sign. 

Q.  And  how  do  you  say  that  raised  part  was 
formed  for  each  letter? 

A.  It  is  bent  to  shape  in  a  brake,  what  they  term 
a  brake ;  it  is  a  bending  machine.  They  are  formed 
in  lengths  of  several  feet,  and  then  they  are  cut  and 
fitted  to  form  joints  at  the  miters  and  angles,  and 
secured  to  the  face  sheet  of  the  sign  by  soldering. 

Q.  What  is  the  height  of  each  of  those  letters  in 
the  words  "Denver  Electrical  Co."  in  the  actual 
sign,   approximately?        A.  About  ten  inches. 

Q.  You  said  in  your  last  answer  that  the  raised 
metal  part  was  made  in  lengths  of  several  feet. 

A.  Yes,  sir ;  and  that  is  cut  in  several  pieces  to  fit 
around  the  different  portions  of  the  letter. 

Q.  Is  the  raised  metal  part  for  each  letter  a  sin- 
gle piece,  or  is  it  in  two  distinct  pieces? 

A.  It  is  in  several  pieces.     In  an  "O"  it  is  eight 
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separate  pieces  outside  and  eight  separate  pieces 
inside. 

Q.  Is  the  part  that  is  outside  of  the  dark  line  in 
the  photograph,  and  also  that  is  inside  of  the  dark 
line — are  they  all  one  piece  or  two  pieces,  that  is, 
after  the  letter  is  formed  ?  What  I  mean  is,  does 
what  appears  to  be  the  dark  line  in  those  letters 
"Denver  Electrical  Co."  separate  two  raised  metal 
parts  shown  by  the  white  of  each  letter  ?'  To  my  view 
there  is  a  white  line  on  each  side  of  the  dark  line 
of  each  letter.        A.  Yes,  sir. 

Q.  Now,  you  said  the  dark  lines  represents  the 
part  that  the  light  shines  through.        A.  Yes,  sir. 

Q.  What  I  want  to  know  is  if  the  raised  metal 
part  on  the  outside  of  the  dark  line  and  also  on  the 
inside  of  the  dark  line  all  form  one  piece  or  two 
pieces  in  the  letter? 

A.  In  different  letters  it  is  different.     [77] 

Q.  In  a  single  letter — is  it  all  one  piece  in  a  sin- 
gle letter,  the  raised  metal  part? 

A.  In  the  L  after  it  is  soldered  it  is  one  contin- 
uous piece  clear  around  the  L.  The  O  it  is  two 
separate  pieces,  one  outside  continuous  and  one  in- 
side continuous. 

Q.  Then  you  would  cut  out  the  outline  of  the 
letter  in  the  metal  plate,  and  put  raised  metal  parts 
on  both  sides  of  it  and  solder  those  parts  to  the 
plate;  is  that  correct? 

A.  Yes,  sir,  that  is  correct. 

Q.  In  Defendants,  Exhibit  "M-a-2"  the  appear- 
ance of  the  letters  is  entirely  different  from  that  in 
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Defendants'  Exhibit  "A-4,"  and  yet,  as  I  have  un- 
derstood your  testimony,  both  signs  were  made  in 
the  same  way.  How  do  you  account  for  the  differ- 
ence in  appearance? 

A.  Well,  in  the  Denver  Electrical  Co.  the  bevelled 
face  of  the  letters  is  aluminum,  the  raised  edge 
dark  red,  and  the  face  of  the  sign  a  black  smalt.  In 
the  drug  sign  at  Littleton  the  bevelled  portion  of  the 
letter  is  aluminum,  the  raised  edge  was  the  red, 
and  in  addition  to  the  red  shading  on  the  raised 
edge  there  is  a  painted  shade  to  make  the  letter 
appear  to  be  raised  above  the  surface. 

Q.  Well,  then,  is  it  true  that  the  letter  is  not 
actually  raised  above  the  surface  in  Defendants' 
Exhibit  "M-a-2"? 

A.  It  is  raised  above  the  surface,  but  the  painted 
shade  is  in  addition  to  the  raised  metal  moulding 
as  in  the  Denver  Electrical  Company  sign.  It  is 
the  same  construction  only  it  has  the  painted  shade 
in  addition  to  the  raised  metal  moulding. 

Q.  Then  a  photograph  of  such  a  sign  is  a  very 
inaccurate  illustration,  is  it  not,  so  far  as  giving 
anyone  a  definite  idea  of  the  construction  of  the  let- 
ters? 

Mr.  LOFTUS. — ^^Objected  to  as  incompetent,  ir- 
relevant and  calling  for  a  conclusion  or  opinion  of 
the  witness. 

Q.  I  will  elaborate  that.  To  illustrate,  1  will 
say  that  the  one  sign,  namely.  Defendants'  Exhibit 
*'M-a-2,"  has  an  entirely  differerit  appearance 
from  Defendants'  Exhibit  ''A-4,"  and  you  say  the 
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only  thing  that  causes  this  difference  in  appearance 
is  a  [78]  little  paint,  as  I  understand  it.  From 
that  standpoint  I  want  to  know  if  you  consider  a 
photograph  is  a  correct  illustration  of  the  con- 
struction of  the  sign? 

Mr.  LOFTUS. — Last  objection  repeated. 

A.  This  photograph  of  the  drug  sign  clearly 
shows  the  shade  on  the  raised  metal  edge  of  the 
sign  in  addition  to  the  painted  shade  on  the  face  of 
the  sign,  and  this  sign  had  both. 

Q.  But  without  an  explanation  do  you  think  any- 
one, in  looking  at  the  two  signs,  would  think  they 
were  both  made  in  the  same  way? 

Mr.  LOFTUS.— Same  objection. 

A.  Yes,  sir ;  I  believe  anyone  who  is  familiar  with 
this  construction  of  sign  by  the  shading  on  the 
bevelled  portion  of  the  letters,  could  tell  whether 
it  has  raised  surface  or  not  irrespective  of  the  paint. 

Qi.  But  could  they  understand  the  degree  of  raise  ? 

Mr.  LOFTUS.— That  is  objected  to  as  it  has  no 
bearing  whatever  on  the  issues,  what  this  witness 
thinks.  Others  may  know.  He  can  only  answer 
for  himself.  He  can  state  whether  he  regards  the 
two  as  being  alike.  It  is  clearly  incompetent  for 
him  to  testify  what  someone  else  might  conclude 
from  looking  at  these  photographs. 

A.  I  doubt  if  they  could  understand  the  degree 
of  raise.  They  could  tell  there  is  a  difference  in 
the  angle  that  is  exposed  to  the  rays  of  the  sun,  so 
that  they  could  tell  there  is  a  raise  to  the  bevelled 
surface. 
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Q.  How  was  the  part  of  the  sign  ''Up-To-Date 
Electric  Fixtures"  made? 

A.  Simply  the  central  portion  was  cut  out;  no 
moulding  was  soldered  on;  simply  the  part  showing 
Avhite  in  the  photograph  was  simply  painted  flat 
upon  the  flat  surface  of  the  sign  plate. 

Q.  That  is,  the  white  part  of  the  letters  ''Up-To- 
Date  Electric  Fixtures"  in  exhibit  ''A-4"  was 
painted  on  instead  of  being  formed  [79]  by 
raised  metal  f 

A.  It  is  put  on  with  aluminum  leaf  on  the  surface 
of  the  sign  face. 

Q.  The  leaf  simply  being  applied  to  the  surface 
of  the  metal  around  the  cut  out  part  f 

A.  Yes,  sir. 

Q.  You  said  that  the  Denver  Electrical  Com- 
pany's sign,  namely,  exhibit  ''A-4,"  was  installed, 
as  I  understood  you,  the  first  part  of  October,  1912. 
How  do  you  fix  that  date? 

A.  Well,  I  was  down  to  the  city  electrician's  of- 
fice, looking  up  records,  and  the  Board  of  Public 
Works,  looking  up  records — ^when  the  electrical 
permits  were  taken  out  and  different  hanging  per- 
mits. 

Q.  But  you  have  no  other  way  of  fixing  the 
dates?        A.  No,  sir. 

Q.  Why  do  you  say  the  first  part  of  October, 
1912  ?  If  you  have  looked  up  these  dates  why  can 
you  not  make  it  more  definite  f 

A.  Well,  I  have  a  good  many  dates  I  was  trying 
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to  remember,  and  I  had  it  approximately  in  my 

mind. 

Q.  Did  you  say  that  the  sign  designated  Defend- 
ants' Exhibit  "M-3"  was  made  in  the  same  way  as 
the  words  "Denver  Electrical  Co."  in  exhibit 
''A-4"? 

A.  Yes,  sir;  in  precisely  the  same  way. 
Q'.  But  to  my  view  in  the  Defendants'  Exhibit 
"M-3"  the  entire  part  of  each  letter  shows  com- 
pletely white,  while  in  the  "Denver  Electrical  Co." 
there  is  a  dark  line  between  two  white  lines  in  each 
letter.     How  do  you  account  for  that  difference? 

A.  Why,  the  reflection  from  the  arc  lights  on  the 
glass  surface  on  the  sign,  as  well  as  on  the  silver 
portion  of  the  letters  in  exhibit  "M-3,"  and  also 
from  the  flashlight  that  was  used  when  the  photo- 
graph was  taken,  as  well  as  the  sign  being  illumi- 
nated at  the  time  the  picture  was  taken. 

Q.  Is  there  anything  in  that  exhibit  "M-3"  to 
indicate  that  the  light  shines  through  any  part  of 
the  letters  as  the  dark  line  in  "Denver  Electrical 
Co."  of  exhibit  "A-4"? 

A.  The  central  portion  or  the  illuminated  part  of 
the  letters  is  more  brilliant  than  the  moulding 
[80]  surrounding  this  part  (indicating)  because 
of  the  illumination  from  the  interior. 

Q.  Was  the  sign  illuminated  at  the  time  that 
photograph  was  taken  in  exhibit  "M-3"? 

A.  Yes,  sir;  it  was. 

Q.  Is  that  also  true  of  exhibit  "A-4"? 

A.  No,  sir. 
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Q.  Then  exhibit  "A-4"  was  not  illuminated  at 
the  time  that  photograph  was  made?'        A.  No,  sir. 

Q.  How  about  exhibit  "M-a-2,"  was  that  illumi- 
nated at  the  time  the  photograph  was  madef 

A.  No,  sir. 

Q.  How  definite  was  the  sketch  furnished  at  the 
time  you  applied  for  a  permit  to  put  up  a  sign  of 
this  character?' 

A.  Well,  we  gave  the  size  of  the  letters,  the 
width  of  the  face  of  the  sign,  the  depth  of  the  sign, 
as  well  as  the  length. 

Q.  That  was  all  contained,  as  I  understand  it, 
in  the  application,  in  the  wording  of  it,  but  I  un- 
derstood you  to  say  that  you  were  obliged  to  fur- 
nish a  rather  definite  sketch,  giving  details  of  con- 
struction.    Please  make  that  a  little  more  definite. 

A.  Well,  there  was  really  no  details.  We  were 
expected  to  make  the  sign  so  that  when  it  was  hung 
it  would  be  safe  as  well  as  not  be  detrimental  to 
the  appearance  of  the  street. 

Q.  Then  do  I  understand  that  the  Denver  Elec- 
trical Company  sign  is  the  only  one  of  these  signs 
still  in  use  to-day;  that  is,  the  only  one  of  those 
that  you  have  mentioned  ? 

A.  Yes,  sir.  That  5^  sign  at  Colfax  and  Lipan 
was  in  use  until  about  a  month  ago. 

Q.  You  mean  the  one  at  West  Colfax  near  Lipan  ? 

A.  Yes,  sir. 

Q.  You  state  that  was  installed  some  time  in  1911. 
Can't  you  make  that  more  definite? 

A.  Which  was  that? 
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Q'.  The  one  at  West  Colfax  near  Lipan.  At  least, 
I  understood  you  to  say  some  time  in  1911. 

A.  Well,  I  think  it  was  the  early  part  of  1911. 
[81] 

Q.  But  you  have  no  way  of  fixing  the  date  ? 

A.  I  haven't  just  right  immediately;  no,  sir.  I 
believe  I  can  get  the  date. 

Qi.  Did  you  testify  that  the  sign  was  usually  hung 
about  the  same  time  you  got  the  permit  t 

A.  The  hanging  permit;  yes,  sir. 

Q.  Did  you  get  a  hanging  permit  as  well  as  an 
original  permit;  that  is,  were  there  two  different 
permits  that  you  obtained? 

A.  It  was  the  application  for  a  permit,  and  then 
they  issue  the  permit  on  that  application. 

Q.  But  you  wouldn't  construct  the  sign,  would 
you,  until  after  you  got  the  permit? 

A.  Oftentimes  we  did;  yes,  sir;  where  we  knew 
the  rules  and  knew  our  sign  was  within  the  rules 
we  went  ahead  without  the  permit.  For  instance, 
in  certain  sections  of  the  city  they  allow  us  to  pro- 
ject the  line  six  feet  from  the  lot  line.  For  in- 
stance, we  had  a  hotel  sign ;  we  usually  went  down — 
we  would  go  down  and  take  out  the  permit,  have  it 
inspected,  and  then  hang  the  sign.  In  that  case 
the  sign  was  made  before  the  permit  was  asked  for, 
and  other  signs — even  special  signs.  When  we 
knew  we  were  strictly  within  the  rules,  the  sign  was 
made  and  finished  before  the  permit  was  asked  for. 

Q.  Has   the   city,   so   far   as   you   know,    always 
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granted  these  permits  for  signs  to  extend  beyond 

the  lot  line? 

A.  As  far  as  I  know;  yes,  sir.  On  different 
streets  they  allow  different  projections. 

Eedirect  Examination. 
(By  Mr.  LOFTUS.) 

Q.  What  has  become  of  those  permits  that  were 
issued  ? 

A.  Some  of  them  were  kept  and  some  of  them 
were  not.  We  didn't  feel  that  they  had  much  value, 
and  we  didn't  keep  all  of  them.    We  still  have  some. 

Q.  Have  you  the  one  pertaining  to  the  Denver 
Electrical  Company's  sign  which  is  shown  in  photo- 
graph, exhibit  ''A-l"? 

A.  I  am  not  sure.  I  would  have  to  look  that  up. 
[82] 

Q.  How  long  would  it  take  to  look? 

A.  I  think  we  could  find  out  this  evening. 

Q.  I  wish  you  would  do  so,  and  if  you  find  it,  pro- 
duce it  to-morrow,  and  likewise  as  to  the  New  York 
Floral,  the  DuBois  and  the  5^'  sign.  You  men- 
tioned submitting  a  sketch  with  the  application 
for  permit.  Was  that  a  sketch  separately  submitted, 
or  one  contained  on  the  back  of  the  application? 

A.  As  a  rule,  it  was  simply  contained  on  the  back 
of  the  application. 

Q.  And  what  did  that  consist  of — ^more  than  one 
view? 

A.  No,  sir;  just  simply  a  rough  sketch  to  show 
the  lettering  and  the  dimensions  of  the  box  and  the 
size  of  the  letters — not  necessarily  the  size  of  the 
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letters;  just  simply  show  it  didn't  project  beyond 
their  limits  and  stayed  within  the  requirements  of 
their  rules. 

Q'.  Were  any  permits  issued  to  you  for  the  hang- 
ing of  the  May  Company's  signs  in  Denver? 

A.  No,  sir. 

Q.  Why? 

A.  There  is  no  permit  required  where  it  is  inside 
of  the  lot  line. 

Q'.  These  signs,  as  I  understand  it,  were  inside 
the  store? 

A.  Yes,  sir.  There  probably  were  electrical  per- 
mits; I  am  not  certain;  but  there  were  no  hanging 
permits. 

Q.  What  about  the  Littleton  signs;  were  there 
any  permits  for  those? 

A.  No  permits  required. 

Q.  When  soliciting  an  order  for  a  sign  what  did 
you  show  your  prospective  customer — a  sample  or 
a  sketch,  or  what? 

A.  Sometimes  we  showed  a  sample;  sometimes 
we  showed  the  other  signs,  and  then  to  show  the  sign 
to  a  little  better  advantage  we  would  oftentimes  make 
a  sketch  to  scale;  usually  showed  a  sign  as  it  would 
appear  after  it  was  finished,  something  as  a  photo- 
graph. 

Q.  Do  you  recall  what  was  submitted  to  the  Den- 
ver Electrical  Company  in  procuring  their  order? 

A.  Yes,  sir,  I  do;  I  remember  the  sketch.     [83] 

Q.  How  complete  was  that  sketch? 

A.  Well,    that   simply   showed    the    entire   letter 
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above  the  bevelled  surface  and  the  part  to  be  illumi- 
nated, but  made  no  distinction — showed  it  as  one 
open  part  of  the  letter  the  full  width  of  the  bevelled 
portion  and  the  central  part  where  the  light  shines 
through  surrounded  by  a  black  surface. 

Q.  Had  you  succeeded  in  getting  an  order  for 
this  Denver  Electrical  Company's  sign  shown  in 
photograph,  exhibit  "A-4,"  prior  to  the  time  you 
applied  for  a  permit?        A.  Yes,  sir. 

Q.  In  other  words,  you  wouldn't  apply  for  a 
permit  before  you  had  shown  the  sign? 

A.  No,  sir. 

Q.  How  long  did  these  permits  usually  hang  fire 
or  pend  in  the  office  of  the  Board  of  Public  Works  ? 

A.  I  think  they  read  about  seven  days. 

Q.  That  is  after  they  are  issued? 

A.  After  they  are  issued,  yes,  sir. 

Q.  But  from  the  time  you  apply  for  a  permit, 
how  long  before  it  is  granted? 

A.  It  is  granted  when  ^ve  apply  as  a  rule.  I 
don't  quite  get  the  meaning  of  the — 

Q.  When  you  turn  in  your  application  for  a  per- 
mit— 

A.  Well,  that  holds  until  you  go  down  and  give 
them  the  fee,  when  they  issue  your  permit. 

Q.  And  then  the  permit  is  issued  when  you  give 
them  your  fee?        A.  Yes,  sir. 

Q.  But  prior  to  paying  the  fee  there  are  some 
preliminaries  to  go  through? 

A.  No,  sir,  not  necessarily.  You  see  before  we 
would  make  that  sign  we  would  take  it  up  and  have 
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it  0.  K.'d  by  a  member  of  the  Art  Commission,  and 
then  they  would  have  to  say  that  you  could  hang 
the  sign  after  it  was  made.  After  it  was  completed 
you  would  make  out  an  application  for  a  hanging 
permit,  and  they  would  issue  you  that  permit  while 
you  were  there,  on  the  payment  of  the  fee. 

Q.  It  would  only  be  issued  after  all  inspections 
were  complete?     [84] 

A.  Yes,  sir;  it  would  be  issued  after  all  inspec- 
tions were  complete. 

Q.  And  before  starting  the  construction  of  the 
sign  you  would  apply  for  a  permit? 

A.  A  sign  that  we  were  not  sure  whether  they 
would  allow  it  to  go  up,  but  a  standard  sign  that 
we  felt  sure  that  it  was  made  according  to  their 
rules,  we  often  made  the  sign  before  we  asked  for 
the  permit  to  hang,  as  well  as  before  the  wiring 
inspection  was  asked  for. 

Deposition  of  Clark  Rider,  for  Defendant. 

Thereupon  defendant  called  CLARK  RIDER, 
who  testified  as  follows: 

My  name  is  Clark  Rider.  I  reside  at  200  South 
Gilpin  Street,  Denver,  Colorado.  I  am  an  electrical 
contractor  and  fixture  dealer.  My  place  of  business 
is  137-139  Fifteenth  Street.  The  business  is  car- 
ried on  under  the  name  of  Denver  Electrical  Com- 
pany. I  am  the  owner.  I  have  been  in  business 
in  Denver  since  prior  to  1910,  under  my  manage- 
ment. I  purchased  two  signs  from  the  Prismatic 
Sign  Co.  of  Denver.     The  latter  one  is  in  use  to-day. 
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It  is  now  installed  in  the  front  of  my  building.  It 
was  erected  as  nearly  as  I  can  tell,  about  the  15th  of 
October,  1912.  It  has  not  been  changed  in  any  re- 
spect since  the  time  it  was  originally  installed.  It 
has  been  in  use  constantly  since  the  time  it  was  in- 
stalled. 

Cross-examination  by  Mr.  O'BRIEN. 

The  sign  is  equipped  for  illumination.  It  is 
turned  on  whenever  we  have  anything  doing  here; 
a  parade,  or  anything  like  that.  I  can  illuminate 
it.  I  have  a  switch  on  it.  I  can  show  you  how  it 
operates.  There  are  lights  inside  of  it,  hanging 
down — inside  the  top  of  the  border.  They  are 
fastened  on  the  top  inside  of  the  sign.  It  is  a  box 
sign,  you  know,  and  they  hang  up  in.  I  know  the 
construction  of  it.  The  sockets  are  in  the  top.  It 
is  a  box  and  the  lights  hang  straight  down  from  the 
top. 

Q.  Is  there  a  separate  piece  of  glass  for  each 
letter,  or  what  sort  [85]  of  transparent  or  trans- 
lucent material  is  it? 

A.  Is  there  a  separate  piece  of  glass  for  each  let- 
ter? 

Q.  Yes. 

A.  Now,  I  will  have  to  look  for  a  little  technical 
point  like  that.  It  has  been  so  long  since  it  was 
put  up  that  I  don't  remember. 

Q.  You  don't  know  whether  they  are  separate 
pieces  of  glass  or  one  continuous  piece  of  glass  right 
along  ? 

A.  I  would  have  to  look  at  that.     I  wouldn't  like 
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to  answer  that  point  without  looking  at  it,  but  I 
(*an  look  at  it  very  shortly  and  see  how  that  is 
done.  There  is  little  slide  doors,  and  I  can  look 
in  there  and  see  how  it  is  made  very  shortly. 

Q.  When  do  you  say  you  purchased  the  sign? 

A.  Why,  about  the  15th  of  October,  1912. 

Q.  Why  do  you  say  "about"?  Is  that  as  nearly 
as  you  can — 

A.  I  will  tell  you  why.  I  am  going  from  the  time 
the  permit  was  taken  out.  Say  we  hang  up  a  sign 
to-day,  maybe  it  may  not  be  inspected  to-day;  it 
may  not  be  inspected  until  to-morrow.  See  ?  But  all 
electric  signs  you  must  have  a  permit.  I  would  not 
have  a  permit  for  that  sign  if  it  would  not  be  an 
electric  sign.  In  this  case  it  takes  two  permits ;  one 
for  the  man  that  hung  the  sign,  and  one  for  the 
man  that  does  the  electric  work.  If  it  had  been  a 
board  sign  I  would  not  have  needed  to  take  out  a 
permit  at  all,  so  there  couldn't  be  only  within  a  couple 
of  days  there  from  around  about  the  14th  or  15th. 
The  only  thing  I  can  go  by  is  the  permit.  You 
know  a  man  can't  go  back  that  far  and  testify  to  a 
thing  for  a  certain  day  unless  he  looks  up  the  rec- 
ord. 

Q.  What  do  you  know  about  the  permit? 

A.  That  is  the  history  of  the  permit  at  the  City 
Hall;  that  is  the  day  the  permit  was  taken  out. 

Q.  Haven't  you  anything  to  show  what  time  the 
sign  was  delivered  to  you  ? 

A.  No,  I  can  only  take  it  from  the  time  it  was 
hung  up,  [86]  you  know — from  the  time  the 
sign  was  hung  up  and  connected  up. 
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Qi.  When  was  it  paid  for? 

A.  Well,  now,  I  would  have  to  go  back  quite  a 
ways  to  look  that  up ;  I  could  find  it. 

Q.  You  could  look  that  up? 

A.  I  guess  I  could,  but  I  would  have  to  go  back 
quite  a  ways.  I  have  those  papers  at  my  house  in 
my  basement.  In  that  time  I  guess  I  have  had 
seven  bookkeepers,  but  my  papers  from  the  time  I 
started  business  is  all  out  home.  I  could  find  it  the 
chances  are. 

Q.  Did  you  pay  for  it  at  the  time  it  was  de- 
livered? '    ty 

A.  Oh,  it  wouldn't  be  paid  just  the  day  it  was 
delivered.  We  don't  pay  for  our  stuff  the  day  it  is 
delivered.  It  would  be  paid  within  a  reasonable 
time  just  like  you  know  if  you  might  have  a  cash — 
if  I  do  business  with  you,  you  might  have  the  cash, 
but  we  don 't ;  we  have  an  open  account ;  we  do  busi- 
ness by  the  month.  If  we  get  a  bill  on  the  last  of  the 
month,  we  pay  the  1st  or  the  15th  of  the  next  month. 
If  the  man  needed  the  money  badly  I  would  pay 
him  cash.  I  would  pay  it  when  it  was  put  up  if  he 
needed  the  money. 

Q.  Whom  did  you  deal  with  directly — what  in- 
dividual ? 

A.  It  was  one  of  the  Mackenzie  brothers;  I  don't 
know  which ;  I  know  the  man  when  I  see  him ;  there 
is  two  of  them,  but  I  don't  know  what  his  given 
name  was — couldn't  tell  you,  but  it  was  one  of  the 
sons.    At  the  time  the  father  was  interested;  I  don't 
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know  whether  he  had  any  stock  in  the  company  at 

that  time,  but  he  was  with  them  at  that  time. 

Q.  Were  they  doing  business  as  the  Prismatic 
Sign  Company  at  that  time?        A.  Yes. 

Q.  Did  you  make  a  contract  with  them  to  con- 
struct and  install  the  sign,  etc.? 

A.  Yes,  they  were  to  put  up  a  certain  sign  for  so 
much  money. 

Q.  Have  you  that  contract ;  is  that  contract  in  ex- 
istence ? 

A.  Oh,  you  mean  a  written  contract  that  they 
w^ould  put  it  up  for  so  much  money?     [87] 

Q.  Yes. 

A.  My  recollection  is — of  course,  it  is  a  good 
while  ago.  At  the  time  it  was  a  verbal  contract 
they  were  to  put  it  up  for  so  much  money.  I  don't 
believe  it  was  a  written  contract.  It  was  to  be  put 
up  for  so  much  money.  I  don't  think  it  was  a  writ- 
ten contract  though.  I  ain't  sure — couldn't  answer 
that. 

Q.  Did  you  begin  to  use  the  sign  just  as  soon  as  it 
was  put  up? 

A.  Yes.  I  bought  the  sign  prior — I  had  bought 
the  sign  prior  to  October  15,  1912,  because  that 
would  be  the  limit,  you  know,  when  a  permit  was 
taken  out;  the  sign  would  be  installed  then  you 
know.  The  sign  was  bought  before  that.  They 
would  have  to  make  the  sign.  I  don't  know  how 
long  it  took  them  to  make  it. 

Q.  Wouldn't  they  get  the  permit  before  they 
would  make  it? 
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A.  No,  not  the  wiring  part;  it  ain't  necessary.  If 
I  wire  a  house  it  ain't  necessary  to  get  the  permit 
until  I  want  it  inspected. 

Q.  But  in  order  to  install  the  sign — they  couldn't 
install  it  without  a  permit? 

A.  No,  they  have  got  to  have  a  permit  before  they 
can  hang  it.  They  can't  hang  the  sign  up  until 
they  get  a  permit,  and  I  can't  have  the  sign  hung 
up  either  until  I  get  a  permit. 

Q.  Do  you  know  what  was  the  date  of  the  permit 
for  hanging  this  sign? 

A.  I  say  it  is  around  about  October  15,  1912. 

Q.  But  that  would  necessarily  have  been  obtained 
before  the  sign  was  hung? 

A.  It  wouldn't  need  to.  It  could  be  taken  out  the 
same  day.  It  could  be  taken  out  before  if  they 
wanted  to,  but  they  couldn't  take  out  the  permit 
after  they  hung  the  sign. 

Q.  Do  you  know  the  sign  was  hung  the  same  day 
the  permit  was  obtained?        A.  No. 

Q.  Do  you  know  how  long  afterwards;  it  couldn't 
have  been  hung  before,  could  it?        A.  No. 

Q.  It  must  have  been  hung  after  the  permit  was 
obtained?        A.  Yes,  sure.     [88] 

Q.  Have  you  any  way  of  fixing  the  time  that  it 
was  hung  with  reference  to  the  time  the  permit  was 
dated  ? 

A.  No,  the  only  way  I  could  do  that  is  from  the 
City  Hall  record.  You  see  we  don't  get  that  permit 
— the  hanging  permit.  We  get  a  duplicate  of  the 
electrical   permit.     I    could   look    that    up,    but    it 
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would  take  some  time  to  look  that  up — to  go  back 

that  far.     I  have  it. 

Q.  You  have  the  permit,  have  you? 

A.  Oh,  yes,  we  get  a  duplicate  you  know.  They 
keep  one  at  City  Hall  and  they  give  us  one;  that  is 
for  the  electric  wiring  of  the  sign. 

Q.  So  far  as  I  know,  no  permits  have  as  yet  been 
put  in  evidence.  Have  you  recently  seen  the  per- 
mit for  hanging  this  sign? 

A.  I  have  recently  seen  the  record  of  it,  yes. 

Q.  At  the  City  Hall? 

A.  It  came  from  City  Hall,  yes,  the  record  of  it. 

Q.  What  did  that  record  state  with  reference  to 
the  date?         A.  Why,  October  the  15th,  1912. 

Q.  Are  you  sure  of  that?        A.  Yes. 

Q.  Do  they  keep  duplicates  of  the  permits  at  the 
City  Hall? 

A.  Yes,  they  have  it  all  down  there,  when  the 
sign  w^as  hung  and  when  it  was  inspected.  I  had  a 
record  of  that  in  my  pocket.  (Looking  through 
papers  taken  out  of  pocket.)  I  may  have  left  it  at 
home,  though.  You  can  get  that  right  off  the  books 
at  City  Hall.  That  is  the  best  of  my  knowledge, 
October  15,  1912. 

Q.  How  long  did  it  take  to  install  the  sign  after 
the  workmen  came  here?        A.  Oh,  to  put  it  up? 

Q.  Yes. 

A.  Oh,  that  would  be  done  the  same  day.  It 
wouldn't  take  long  to  put  it  up. 

Q.  They  had  to  make  electrical  connections,  did 
they  not? 
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A.  Well,  we  made  that ;  we  made  the  electric  con- 
nections ;  we  made  that  in  a  couple  of  hours. 

Q.  But  you  can't  state  now  the  date  the  sign  was 
actually  brought  [89]  here  to  be  installed,  can 
you,  Mr.  Rider? 

A.  No,  I  can't,  not  now.  That  is  a  little  too  far 
back  for  me. 

Q.  Might  it  not  have  been  as  late  as  October  20, 
1912?        A.  No,  it  couldn't  be  that  late. 

Q.  Why  do  you  say  it  couldn't  be? 

A.  Well,  by  the  records  of  the  permit,  because  I 
know  the  city  wouldn't  allow  you  to  hang  a  sign  up 
unless  you  have  a  permit.  That  is  the  law.  You 
can't  take  a  chance. 

Q.  I  know,  but  they  wouldn't  compel  you  to  hang 
it  on  any  particular  day  after  the  permit  was 
issued  ? 

A.  After  you  get  the  permit  you  can  hang  it  any 
day  you  want  to. 

Q.  Yes,  but  they  didn't  compel  you  to  hang  it  the 
day  the  permit  was  given,  so  how  do  you  know  it 
was  not  hung  four  or  five  days  after  the  permit  was 
given  ? 

A.  We  don't  hang  signs;  we  do  the  wiring  of  it. 

Q.  Yes,  but  I  want  to  know  if  possible,  Mr. 
Rider,  and  it  is  really  somewhat  important  in  this 
case  or  I  would  not  be  interrogating  you,  just  when 
the  sign  was  hung  as  nearly  as  you  can  state.  Now, 
of  course,  if  you  can't  state  exactly,  I  want  to  find 
out  what  the  best  of  your  knowledge  is,  and  my 
question  is,  can  you  state  positively  that  it  was  not 
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hung  or  installed  as  late  as  the  20th  of  October, 

1912?        A.  No,  I  don't  think  it  was  that  late. 

Q.  But  you  can't  say  that  it  was  not  that  late? 

A.  No.  To  the  best  of  my  knowledge  it  was 
around  about  the  15th,  to  the  best  of  my  knowledge. 

Q.  The  20th  wouldn't  be  far  from  the  15th,  would 
it,  Mr.  Eider? 

Mr.  LOFTUS. — Objected  to  as  immaterial. 

A.  No. 

Q.  Have  you  ever  had  the  sign  repaired  since  it 
was  installed? 

A.  Only  painted  and  put  in  new  lamps,  of  course ; 
that  is  all. 

Q.  Did  it  work  satisfactorily  from  the  very  start  ? 

A.  Yes.     [90] 

Q.  Do  you  know  how  long  the  city  of  Denver  has 
permitted  the  hanging  of  signs  which  project  over 
the  lot  line  above  the  sidewalk? 

A.  As  I  have  said  before,  we  don't  have  anything 
to  do  with  hanging  signs.  We  only  wire  signs,  and 
get  a  permit  to  have  it  inspected;  that  is  all.  We 
don't  need  to  go  into  that. 

Q.  You  have  to  get  the  permit  yourself,  do  you, 
to  have  it  inspected? 

A.  That  is  all.  That  is  a  different  department  at 
the  City  Hall,  the  electric  department,  but  we  don't 
have  anything  to  do  with  hanging  the  sign  at  all. 

Q.  No,  but  what  I  want  to  know  is  do  you  have 
to  obtain  the  permit,  the  inspection  permit  I  might 
say,  or  do  the  people  that  sell  you  the  sign  have  to 
get  that  permit? 
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A.  No.  I  have  to  get  that  if  I  wire  it,  but  if  they 
were  doing  their  own  wiring,  they  they  would  have 
to  get  it. 

Q.  They  didn't  do  any  electric  work  at  all? 

A.  Not  at  that  time.  They  may  later  on  have 
done  their  own  electric  work.  Of  course,  naturally, 
my  being  in  the  business,  I  wouldn't  let  anyone  else 
wire  a  sign  that  was  going  up  in  front  of  my  busi- 
ness unless  I  wire  it  myself. 

Q.  Was  this  the  first  sign  of  this  appearance  that 
was  erected  here,  so  far  as  you  know? 

A.  I  bought  two  signs  off  of  them.  I  bought  one 
before  that,  a  small  sign  for  a  different  address. 

Q.  But  that  was  not  of  this  construction? 

A.  Yes,  it  was  similar,  but  they  had  a  flat  letter 
instead  of  a  concave  letter,  if  I  am  not  mistaken. 
It  was  a  prismatic  sign  though,  a  short  one. 

Q.  That  is,  installed  by  the  Prismatic  Sign  Com- 
pany?       A.  Yes. 

Q.  (Question  read  to  the  witness.)  "But  that 
was  not  of  this  construction?" 

A.  To  the  best  of  my  knowledge.  If  you  will  ex- 
amine that  letter,  the  lower  line  now  is  flat.  It  is 
not  a  concave;  the  upper  letter  is;  and  to  the  best 
of  my  knowledge  the  other  sign  was,  both  the 
Denver  Electrical — both  line  was  flat.     [91] 

Redirect  Examination. 
(By  Mr.  LOFTUS.) 

Q.  What  do  you  mean  by  a  concave  letter,  Mr. 
Rider? 

A.  Well,  I  mean  by  tilting  it  the  right  way.    I 
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don't  know  whether  you  would  call  it  a  concave  let- 
ter or  not — a  letter  that  is  sunk  in.  In  other  words, 
it  is — I  don't  know  whether  I  can  draw  it  the  way 
I  see  it  in  my  eye. 

Q.  Do  you  mean  it  has  a  raised  moulding  ? 

Mr.  O'BRIEN.— Objected  to  as  leading. 

A.  The  first  one,  there  is  a  hole  cut  in  it,  leaving 
the  light  through.  The  first  letter,  to  the  best  of  my 
knowledge,  was  what  is  called  a  flat  letter — flat,  you 
know.  Now,  the  next  one — this  one  here — that  is 
a  different  design.  It  is — you  might  call  it  a 
bevelled  letter.  It  is  sunk  in  anyway.  That  is  out 
of  my  line,  that  there  letter  business.  It  is  a — I 
can't  just  explain  myself  rightly  on  that,  but  I  can 
sort  of  draw  a  picture  of  it. 

Q.  Will  you  please  make  a  sketch  of  the  raised 
letter. 

A.  Well  (drawing  on  a  piece  of  paper),  that  is 
something — I  have  a  designer  here  that  can  make 
it,  but  I  can't.  I  employ  a  designer  to  make  pic- 
tures, but  I  can't  make  them  myself.  I  think  we 
can  boil  this  letter  business  down  considerably  here. 
If  I  get  the  right  definition  of  it  here — can  you  tell 
from  that  what  that  there  means  there — what  I 
mean  by  a  raised  letter "?  This  letter  (indicating  by 
drawing  on  paper)  is  higher  here  (indicating)  than 
the  face  of  the  sign ;  it  extends  out  and  it  also  slopes 
in;  from  the  outer  edge  of  the  letter  it  slopes  in  to 
the  center. 

Q.  Prior  to  buying  one  of  these  signs  yourself, 
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that  is,  with  the  raised  moulding,  had  you  seen  any 

of  them  installed? 

A.  That  is  the  first  one  I  ever  seen.  The  first  I 
bought  was  the  first  one  I  ever  seen,  and  that  was 
the  first  raised  letter  I  ever  seen. 

Q.  How  did  you  come  to  purchase  this  sign  from 
the  Prismatic  Sign     [92]     Company? 

A.  Well,  they  thought  I  was  in  a  good  place  here 
to  advertise  a  sign  for  them.  They  was  just  going 
in  business,  and  I  made  an  agreement  with  them  for 
so  much  money,  and  I  was  doing  a  little  wiring  for 
them,  don't  you  know,  doing  a  little  wiring,  and 
that  applied  on  the  sign. 

Q.  Did  they  show  you  a  sample  of  this  sign  be- 
fore you  purchased  it? 

A.  Yes,  they  had  a  sample  of  it;  yes. 

Q.  Did  the  sample  have  the  raised  moulding? 

A.  Now,  I  can't  tell  you  that.  You  mean  the  last 
one  or  the  first  one? 

Q.  The  last  one.  In  other  words,  was  the  sample 
you  saw  like  the  letters  in  the  upper  line  of  your 
present  sign?  A.  I  couldn't  answer  that  ques- 
tion. 

Q.  Can  you  fix  approximately  the  date  when  you 
agreed  to  purchase  this  sign?  That  is,  how  long 
before  it  was  finally  installed? 

A.  I  can't  go  back  that  far. 

Q.  Was  it  a  matter  of  months? 

Mr.  O'BRIEN.— Objected  to  as  leading. 

A.  Oh,  no,  no.  To  the  best  of  my  knowledge  it 
was  within  thirty  days. 
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Q.  Who  showed  you  these  dates  on  the  permits 
that  you  mentioned  in  your  cross-examination? 

A.  Why,  I  can't  tell  you  the  man's  name  unless  I 
look  on  my  record. 

Q.  Where  was  he  from? 

A.  From  Denver  as  far  as  I  know.  He  might 
have  been  outside  so  far  as  I  know. 

Q.  He  wasn't  from  San  Francisco? 

A.  No,  I  don't  think — I  think  he  was  from 
Denver  so  far  as  I  know. 

Q.  What  kind  of  a  looking  man  was  he? 
.  A.  Well,  he  was  a  heavy  set  man,  about — 

Q.  What  did  he  say  to  you;  do  you  remember 
what  he  told  you? 

A.  Well,  he  asked  me  what  dates  this  sign  was 
put  up,  and  I  told  him  as  near  as  I  could  tell  him 
around  about  October  15,  1912.     [93] 

Q.  And  he  had  with  him  a  record  of  those  dates, 
did  he? 

A.  Yes,  and  then  when  I  looked  at  the  record  I 
said  "Now,  that  is  just  as  near  as  I  can  tell."  He 
asked  me  what  date  the  sign  was  hung,  and  all  those 
same  questions  you  are  asking  me,  and  I  couldn't 
tell  him.  All  I  could  do  was  go  through  the  dates 
of  the  record. 

Q.  Did  he  tell  you  whom  he  was  representing? 

A.  He  says  that  he  was  an  attorney. 

Q.  Was  his  name  Griffin,  G-r-i-f -f -i-n  ? 

A.  I  believe  that  was  the  name  as  near  as  I  can 
tell  you.     I  am  not  positive  about  that  name. 

Q.  How  long  ago  was  he  in  here? 
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A.  About  a  week  ago. 

Q.  You  said  that  you  had  done  wiring  for  the 
Prismatic  Sign  Compan}^  Do  you  recall  an}^  signs 
that  you  wired?  Can  you  state  what  those  signs 
were?        A.  The  same  kind  of  signs  as  this. 

Q.  Do  you  recall  one  reading  "New  York  Floral 
Co."? 

Mr.  O'BRIEN. — Objected  to  as  leading,  also  as 
improper  redirect  examination. 

A.  No,  I  couldn't  tell  you  what  names  they  were 
now. 

Q.  I  show  you  a  statement  rendered  to  Mackenzie 
Bros,  on  billhead  of  the  Denver  Electrical  Com- 
pany, dated  August  15,  1912,  and  ask  if  you  can 
identify  that? 

Mr.  O'BRIEN. — Objected  to  as  not  proper  re- 
direct examination.        A.  Yes. 

(J.  What  does  that  statement  represent — what 
sort  of  works? 

Mr.  O'BRIEN.— Same  objection. 

A.  To  wiring — to  work  on  a  prismatic  sign. 

Q.  Was  that  statement  rendered  by  your  com- 
pany ? 

Mr.  O'BRIEN.— Same  objection. 

A.  Yes. 

Q.  At  the  date  shown  thereon?     [94] 

Mr.  O'BRIEN.— Same  objection. 

A.  Yes. 

Q.  And  do  you  recall  what  kind  of  a  sign  that 
was? 

Mr.  O'BRIEN.— Same  objection. 
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A.  A  prismatic  sign. 

Q.  And  was  that  the  same  kind  of  a  sign  that  you 
have  in  front  of  your  building  here? 

Mr.  O'BRIEN. — Objected  to  as  leading  and  im- 
proper redirect. 

A.  Same  construction. 

Q.  (Mr.  LOFTUS.)  The  statement  identified 
by  the  witness  is  offered  in  evidence  as  Defendants' 
Exhibit  ''A-5." 

Mr.  O'BRIEN.— Introduction  of  the  exhibit  is 
objected  to  as  entirely  immaterial,  also  as  a  part  of 
improper  redirect  examination,  and  entirely  in- 
competent, apparently  having  nothing  whatever  to 
do  with  the  questions  involved  in  this  suit. 

Q.  I  note  an  item  on  that  statement,  exhibit 
''A-5,"  reading  as  follows:  "Permit,  $2.00";  what 
does  that  refer  to? 

Mr.   O'BRIEN.— Same  objection. 

A.  Well,  that  is  for  permit  you  must  pay  to  have 
a  sign  wired. 

Q.  That  is  a  permit  you  get  from  the  city? 

Mr.  O'BRIEN.— Same  objection. 

A.  Electric  permit,  yes. 

Q.  And  you  apply  for  that  and  pay  for  the  issu- 
ance of  it? 

Mr.  O'BRIEN.— Same  objection. 

A.  Yes. 

Q.  That  would  be  shown  in  the  records  at  City 
Hall? 

Mr.  O'BRIEN.— Same  objection. 

A.  Yes,  sir. 
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Q.  And  would  have  been  issued  prior  to  the  date 
of  that  bill? 

Mr.  O'BRIEN. — Same  objection  to  all  these 
questions.     [95] 

A.  Yes,  you  would  have  to  get  the  permit  before 
you  would  render  a  man  a  bill. 

Q.  How  was  that  permit  issued — in  your  name? 

Mr.   O'BRIEN. — ^Same  objection. 

A.  Denver  Electrical  Company. 

Q.  And  a  copy  of  that  is  given  to  you  and  one  re- 
tained by  the  city;  is  that  the  system? 

Mr.   O'BRIEN.^Same  objection. 

A.  Yes,  sir. 

Q.  Is  the  name  of  the  sign  stated  on  the  permit? 

Mr.  O'BRIEN.— Same  objection. 

A.  Not  necessarily. 

Q.  Do  you  know  whether  or  not  the  permit  is  is- 
sued before  the  inspector  comes  around? 

Mr.  O'BRIEN.— Same  objection. 

A.  It  must  be. 

Q.  It  must  be  issued  before  the  inspector  comes 
around  ? 

Mr.  O'BRIEN.— Same  objection. 

A.  Yes. 

Q.  I  show  you  a  copy  of  an  electrical  inspection 
certificate  which  has  been  offered  here  in  evidence 
as  a  part  of  exhibit  "A-1,"  and  which  reads  as 
follows : 

Permit  No.  2894 
"To  the  Honorable  Board  of  Public  Works: 

TEe  electric  wiring  on  the  sign  to  be  installed  at 
526  16th  Street  owned  By  NEW  YORK  FLORAL 
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CO.,  has  been  inspected  and  approved  by  this  de- 
partment. 

Inspected— 8-17-12. 

Inspector — Oliver. 

(Signed)  JNO.  MALM, 

City  Electrician." 

Have  you  ever  seen  a  similar  permit  or  the  origi- 
nal of  that  copy? 

Mr.  O'BEIEN. — Objected  to  as  improper  re- 
direct and  also  as  irrelevant  and  immaterial. 

A.  Yes. 

Q.  Did  you  have  anything  to  do  v^ith  the  v^iring 
referred  to  in  that  permit?     [96] 

Mr.  O'BRIEN.— Same  objection. 

A.  Yes,  v^e  done  the  wiring  and  got  the  permit. 

Q.  Do  you  recall  that  sign,  ''New  York  Floral 
Co."? 

Mr.  O 'BRIEN.— Same  objection. 

A.  No. 

Q.  What  is  there  about  the  permit  that  enables 
you  to  say  that  you  did  the  wiring  on  that  job? 

Mr.  O'BRIEN.— Objected  to  as  leading  and  im- 
proper redirect. 

A.  Well,  I  will  tell  you ;  I  was  doing  their  wiring 
at  that  time. 

Q.  Then,  to  the  best  of  your  recollection,  the  per- 
mit referred  to  in  the  statement.  Exhibit  "A-5," 
is  the  one  shown  by  Exhibit  "A-1";  is  that  correct? 

Mr.  O'BRIEN.— Same  objection. 

A.  What  are  you  going  to  number  this  one  here? 
There  are  two  different  permits  there. 
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Q.  That  is  a  part  of  ''A-1." 

A.  Well,  don't  you  liave  this  one  numbered  too? 

Q.  The  notary  does  that. 

A.  You  have  two  permits  from  two  different 
places,  one  electric  permit  and  the  other  for  hang- 
ing the  sign. 

Q.  The  electrical  inspection  certificate  is  the  one 
referred  to.  (Question  read  to  the  witness.) 
"Then,  to  the  best  of  your  recollection,  the  permit 
referred  to  in  the  statement,  Exhibit  'A-5,'  is  the 
one  shown  by  Exhibit  *A-1';  is  that  correct?" 

A.  I  couldn't  answer  that. 

Q.  You  haven't  looked  your  records  up  for  the 
purpose  of  testifying  here? 

Mr.  O'BRIEN.-— Same  objection. 

A.  No,  sir,  I  have  not. 

Mr.  O'BRIEN. — Without  waiving  my  objections, 
I  will  ask  the  witness  a  question  or  two  on  recross- 
examination. 

Recross-examination.     [97] 
(By  Mr.  O'BRIEN.) 

Q.  Mr.  Rider,  when  Mr.  Loftus  asked  you  what 
was  the  construction  of  the  work  that  you  did  the 
wiring  on,  represented  by  exhibit  "A-5,"  I  under- 
stood you  to  say  the  same  construction,  meaning  the 
same  construction  as  the  sign  now  installed  above 
your  store.  By  that  you  didn't  mean  the  same  con- 
struction of  letter,  did  you? 

A.  Which  is  exhibit  "A-5"? 

Q.  This  one.  (Above  question  read  to  the  wit- 
ness.)        A.  No. 
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Q.  You  simply  meant  it  was  an  electrical  sign, 
wasn't  that  the  idea? 

A.  Yes.  I  couldn't  testify  whether  it  was  a  flat 
or  a  raised  letter. 

Q.  It  might  have  been  one  or  the  other,  or  both? 

A.  It  might  have  been  one  or  the  other. 

Redirect  Examination. 
(By  Mr.  LOFTUS.) 

Q.  Any  way  that  you  can  find  out  what  this  sign 
was  that  is  referred  to  in  the  statement  exhibit 
"A-5?" 

Mr.  O'BRIEN. — Objected  to  as  improper  re- 
direct. 

A.  None  now  that  I  know  of. 

Q.  There  is  no  way  that  you  know  of  now  % 

A.  Not  now;  no. 

Q.  Who  was  doing  the  actual  wiring  at  that  time, 
you  or  someone  in  your  employ? 

Mr.  O'BRIEN. — Objected  to  as  leading  and  im- 
proper redirect. 

A.  I  can't  answer  that. 

Q.  Did  you  have  men  working  for  you  at  that 
time? 

Mr.  O'BRIEN.— Same  objection. 

A.  I  had. 

Q.  Did  you  send  them  out  on  jobs  of  wiring  at 
that  time? 

Mr.  O'BRIEN.— Same  objection. 

Q.  Yes,  but  I  don't  remember  the  man's  name 
now  that  wired  the  sign  any  more.     [98] 

Q.  You  don't  recall  doing  it  yourself? 
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Mr.  O'BRIEN.— Same  objection. 

A.  No. 

Mr.  LOFTUS. — During  the  recess  the  letter  O  in 
the  sign  of  the  Denver  Electrical  Company,  illus- 
trated in  photograph,  exhibit  "A-4,"  has  been  re- 
moved under  the  supervision  of  the  witnesses  Mac- 
kenzie and  Norton,  and  in  the  presence  of  counsel 
for  plaintiff. 

Deposition  of  Thomas  M.  Norton,  for  Defendant 

(Recalled). 

THOMAS  M.  NORTON,  being  recalled,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  LOFTUS.) 

Q.  Have  you  since  you  were  last  on  the  stand  re- 
moved a  portion  of  the  sign  of  the  Denver  Elec- 
trical Company  shown  in  photograph,  exhibit 
''A-4"? 

A.  Yes,  sir;  I  helped  remove  it.  There  were  two 
of  us  working  on  it. 

Q.  Have  you  that  portion  with  you? 

A.  Yes,  sir;  I  have. 

(Witness  produces  letter  O.) 

Mr.  LOFTUS. — The  letter  0  removed  from  the 
Denver  Electrical  Company's  sign,  just  produced  by 
the  witness,  is  offered  in  evidence  as  Defendants' 
Exhibit  ''A-6." 

Mr.  O'BRIEN. — Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  also  as  not  having 
been  properly  identified. 
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Mr.  LOFTUS. — In  view  of  counsel's  last  objec- 
tion, based  on  want  of  identification,  I  will  now  ask 
him  to  state  upon  the  record  whether  or  not  he  was 
present  at  the  time  this  letter  was  removed,  and  also 
to  state  whether  or  not  the  said  letter  has  been  con- 
stantly in  his  view  since  that  time.  This  is  a  ques- 
tion to  Mr.  O'Brien. 

Mr.  O'BRIEN. — I  was  present  at  the  time  of  the 
removal  of  the  exhibit  "A-6,"  but  I  can't  say  that 
I  have  had  the  exhibit  constantly  in  view  since  its 
removal,  and  I  will  further  state  that  I  decline  to 
go  on  the  stand  as  a  witness,  and  decline  to  answer 
any  more  [99]  questions.  If  counsel  wants  evi- 
dence he  must  get  it  from  his  witnesses  and  not 
from  me. 

Mr.  LOFTUS.— Counsel  for  plaintiff  is  re- 
quested to  state  any  particular  time  when  the  said 
letter  was  out  of  his  view  since  the  time  it  was  re- 
moved. 

Mr.  O'BRIEN.— Counsel  for  plaintiff  declines  to 
answer  any  more  questions.  I  have  made  all  the 
statement  I  care  to  make. 

Q.  Is  this  letter  O  in  the  same  condition  that  it 
was  when  you  originally  constructed  the  sign,  that 
is,  so  far  as  the  metal  part  ? 

A.  The  metal  part  is  the  same. 

Q.  And  the  glass?        A.  Yes,  sir. 

Q.  You  don't  know  of  any  changes  or  differences? 

A.  No,  sir;  none  whatever  in  the  metal  construc- 
tion. The  bevelled  surface  of  the  moulding  is 
painted  white  istead  of  the  original  aluminum  color. 
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(Deposition  of  Thomas  M.  Norton.) 
Cross-examination. 
(By  Mr.  O'BRIEN.) 

Q.  Who  made  that  change,  if  you  know,  Mr. 
Norton  ? 

A.  I  don't  know  who  painted  it,  but  the  work  was 
done  for  the  Denver  Electrical  Company. 

Redirect  Examination. 
(By  Mr.  LOFTUS.) 

Q.  Mr.  Norton,  how  like  or  how  different  to  this 
letter  O  of  Defendants'  Exhibit  "A-6"  were  the 
letters  in  the  signs  which  you  constructed  for  the 
New  York  Floral  Company  and  the  DuBois  sign, 
concerning  which  you  testified  yesterday? 

Mr.  O'BRIEN. — Objected  to  as  not  proper  re- 
direct. 

A.  It  is  the  same  construction  all  the  way 
through. 

Q.  You  don't  note  any  differences  in  construc- 
tion? 

Mr.   O'BRIEN.— Same   objection. 

A.  No,  sir. 

Q.  Did  the  New  York  Floral  Company  sign  and 
the  DuBois  sign  [100]  employ  the  same  mould- 
ing as  is  shown  in  Defendants'  Exhibit  "A-6"? 

Mr.  O'BRIEN. — Same  objection.  Also  objected 
to  as  leading. 

A.  Yes,  sir. 


Federal  Electric  Company.  127 

Deposition  of  Archibald  Mackenzie,  for  Defendant. 

(Recalled). 

ARCHIBALD  MACKENZIE,  being  recalled, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  LOFTUS.) 

Q.  Since  you  last  testified  were  you  present  at 
the  time  Defendants'  Exhibit  ''A-6"  was  removed 
from  the  sign  of  the  Denver  Electrical  Company  in 
this  city?        A.  I  was. 

Q.  I  call  your  attention  to  this  exhibit  and  ask 
you  to  state  whether  or  not  it  is  in  the  same  condi- 
tion regarding  its  construction  as  when  you  origi- 
nally constructed  the  sign?        A.  It  is. 

Q.  Do  you  note  any  changes  whatever  in  con- 
struction?       A.  No,  sir. 

Q.  How  does  this  construction  shown  in  Defend- 
ants'  Exhibit  "A-6"  compare  with  the  construction 
of  the  letters  in  the  signs  which  you  built  for  the 
New  York  Floral  Company  and  Mrs.  Dubois,  con- 
cerning which  you  have  previously  testified. 

Mr.  O'BRIEN.— Objected  to  as  leading. 

A.  Same  construction. 

Q.  Any  difference  at  all? 

A.  I  would  say  not. 

Q.  Did  those  signs,  namely,  the  New  York  Floral 
Company  and  the  one  for  Mrs.  Dubois,  have  the 
same  kind  of  moulding  or  border  which  is  shown  in 
Defendants'  Exhibit  "A-6"? 

Mr.  O'BRIEN.— Objected  to  as  leading. 

A.  They  did. 
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Mr.  O'BRIEN. — No  cross-examination. 

Mr.  LOFTIJiS. — At  this  time  defendants  offer  in 
evidence  photostat  copies  of  each  of  the  following 
original  documents  taken  from  the  records  of  the 
Board  of  Public  Works  of  the  city  of  Denver: 
application  No.  2935  or  a  permit  to  erect  a  sign 
covering  the  New  York  Floral  installation,  includ- 
ing three  sheets,  to  wit:  front  and  [101]  reverse 
sides  of  the  application  and  certificate  of  the  Elec- 
trical Inspection  Department  accompanying  same, 
which  the  notary  is  requested  to  mark  Defendants' 
Exhibit  "A-7";  similarly  photostat  copies  of  appli- 
cation number  2951  for  a  permit  to  erect  a  sign 
covering  the  DuBois  installation,  consisting  of  three 
sheets  as  follows:  front  side  application,  reverse 
side  of  same  and  certificate  of  inspection  of  the 
Electrical  Inspection  Department  accompanying 
same,  which  the  notary  is  requested  to  mark  De- 
fendants' Exhibit  "A-8";  and  photostat  copies  of 
application  No.  2984  for  permit  to  erect  sign  cover- 
ing the  Denver  Electrical  Company  installation, 
and  consisting  also  of  three  sheets,  to  wit :  front  and 
back  of  application  and  certificate  of  inspection  of 
Electrical  Inspection  Department,  which  the  notary 
is  requested  to  mark  Defendants'  Exhibit  "A-9." 

Mr.  O'BRIEN. — The  introduction  in  evidence 
of  the  Exhibits  "A-7,"  ''A-8"  and  "A-9"  is  ob- 
jected to  as  incompetent,  irrelevant  and  immaterial, 
but  no  objection  is  made  on  the  ground  that  photo- 
stat copies  are  offered  instead  of  the  originals. 
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Mr.  LOFTUS. — It  is  stipulated  that  the  original 
exhibits,  after  being  properly  marked  by  the 
notary,  may  be  kept  in  the  custody  of  the  attorney 
for  defendants,  subject  to  inspection  by  attorneys 
for  plaintiff  at  all  times,  and  with  the  understand- 
ing that  they  will  be  produced  at  the  hearing. 

Defendants'  Exhibit  **A-1." 

ELECTRICAL   INSPECTION   DEPARTMENT. 

City  and  County  of  Denver. 

Permit  No.  2894. 
To  the  Honorable  Board  of  Public  Works: 

The  electric  wiring  on  the  sign  to  be  installed  at 
526^16th  Street,  [102]  owned  by  NEW  YORK 
FLORAL  CO.,  has  been  inspected  and  approved  by 
this  department. 

Inspected :  Date — 8-17-12. 
Inspector — Oliver. 

(Signed)  JNO.  MALM, 

City  Electrician, 
S. 

APPLICATION  FOR   A   PERMIT  TO   ERECT 

SIGN. 

Denver,  Colorado. 

No.  2935. 

To  the  Board  of  Public  Works,  City  and  County 

of  Denver: 

Please  issue  to  Prismatic  Sign  Co.  subject  to  the 

authority  conferred  by  the  Rules  and  Regulations 

of  the  Board  of  Public  Works  a  permit  to  erect 

electric  sign  12  ft.  long  by  3  ft.  wide,  and  7  inches 
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deep  from  the  premises  occupied  by  New  York 
Floral  Co. 

Said  sign  to  be  erected  in  front  of  premises 
located  at  526-16th  Street  and  not  to  project  more 
than  2  feet  from  lot  line  at  outermost  point  of  sign, 
as  more  fully  appears  by  sketch  on  back  of  this 
paper. 

Sign  to  be  put  on  top  of  cornice  and  project  2  feet 
from  lot  line. 

The  privilege  is  asked  for  within  7  days  from 

date    and   we    estimate    it   will   probably   be   

months  before  any  other  sign  in  the  same  place  will 
be  required  for  the  purpose  of  inspection.  The 
work  to  be  done  subject  to  your  rules  and  direc- 
tions, and  the  general  laws  and  ordinances  of  the 
city,  and  at  our  risk  for  any  and  all  loss  or  damage 
occasioned  to  the  City,  either  directly  or  indirectly, 
and  the  amount  of  any  judgment  thereby  obtained 
against  said  city  shall  be  conclusive  evidence  of  our 
liability. 

PRISMATIC  SIGN  CO. 
By  A.  MACKENZIE. 
O.  K.— SETH  BRADLEY, 

President. 
(Indorsed  on  side:) 
Received  of  The  Prismatic  Sign  Co.  50^  to  cover 
cost  of  permit,  Aug.  19,  1912. 

ALLISON  STOCKER, 

Treasurer. 
By  B., 
Deputy.     [103] 
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Defendants'  Exhibit  '*A-2." 
ELECTRICAL   INSPECTION   DEPARTMENT. 

City  and  County  of  Denver. 

Permit  No.  3259. 
To  the  Honorable  Board  of  Public  Works : 

The  electric  wiring  on  the  sign  to  be  installed  at 
757  Broadway,  owned  by  Mrs.  DU  BOIS,  has  been 
inspected  and  approved  by  this  department. 
Inspected,  Date — 9-3-12. 
Inspector — Oliver. 

(Signed)  JNO.  MALM, 

City  Electrician. 
S. 

APPLICATION  FOR  A  PERMIT  TO  ERECT 

SION. 

An«.     orr     -lo-jo 

Denver,  Colorado. 
No.  2951 
To  the  Board  of  Public  Works,  City  and  County 
of  Denver: 

Please  issue  to  Prismatic  Sign  Co.  subject  to  the 
authority  conferred  by  the  Rules  and  Regulations 
of  the  Board  of  Public  Works  a  permit  to  erect 
electric  sign  17  ft.  long  by  3I/2  ft.  wide,  and  7  in. 
deep  from  the  premises  occupied  by  Mrs.  DuBois. 

Said  sign  to  be  erected  in  front  of  premises 
located  at  757  Broadway  street,  and  not  to  project 
more  than  5  ft.  from  lot  line  at  outermost  point  of 
sign,  as  more  fully  appears  by  sketch  on  back  of 
this  paper. 

No.  of  lights— 15.     [104] 
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The  privilege  is  asked  for  7  days  from  date,  and 
we  estimate  it  will  probably  be  several  months  be- 
fore any  other  sign  in  the  same  place  will  be  re- 
quired for  the  purpose  of  inspection.  The  work  to 
be  done  subject  to  your  rules  and  directions,  and 
the  general  laws  and  ordinances  of  the  city,  and  at 
our  risk  for  any  and  all  loss  or  damage  occasioned 
to  the  city,  whether  directly  or  indirectly,  and  the 
amount  of  any  judgment  thereby  obtained  against 
said  city  shall  be  conclusive  evidence  of  our 
liability. 

PRISMATIC  SIGN  CO. 
By  A.  MACKENZIE. 
O.  K.— SETH  BRADLEY, 

President  Board  of  Public  Works. 
(Indorsed  on  side.) 
Received  of  Prismatic  Sign  Co.  50^*  to  cover  cost 
of  permit,  Sept.  3,  1912. 

ALLISON  STOCKER, 
Treasurer. 
By  P.,  Deputy. 

Defendants'  Exhibit  **A-3." 

ELECTRICAL   INSPECTION   DEPARTMENT. 

City  and  County  of  Denver. 

Permit  No.  3794. 
To  the  Honorable  Board  of  Public  Works: 

The  electric  wiring  on  the  sign  to  be  installed  at 
137-15th  St.,  owned  by  DENVER  ELECTRICAL 
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CO.,  has  been  inspected  and  approved  by  this  de- 
partment. 

Inspected,  Date — 10^14-12. 
Inspector — Thorn. 

(Signed)  JNO.  MALM, 

City  Electrician. 
S.     [105] 

APPLICATION  FOR  A  PERMIT  TO  ERECT 

SIGN. 
Denver,  Colo.,  July  31st,  1921. 

No.  2984. 
To  the  Board  of  Public  Works,  City  and  County  of 
Denver : 

Please  issue  to  Prismatic  Sign  Co.  subject  to  the 
authority  conferred  by  the  Rules  and  Regulations 
of  the  Board  of  Public  Works  a  permit  to  erect 
electric  sign  24  ft.  long  by  32  inches  wide,  and  6 
inches  deep,  from  the  premises  occupied  by  Denver 
Electrical  Co.  Said  sign  to  be  erected  in  front  of 
premises  located  at  137 — 15th  Street  and  not  to 
project  more  than  18  inches  from  the  lot  line  at 
outermost  point  of  sign,  as  more  fully  appears  by 
sketch  on  back  of  this  paper. 

The  privilege  is  asked  for  7  days  from  date,  and 
we  estimate  it  will  probably  be  several  months  be- 
fore any  other  sign  in  the  same  place  will  be  re- 
quired for  the  purpose  of  inspection.  The  work  to 
be  done  subject  to  your  rules  and  directions,  and  the 
general  laws  and  ordinances  of  the  city,  and  at  our 
risk  for  any  and  all  loss  or  damage  occasioned  to  the 
city,  either  directly  or  indirectly,  and  the  amount 
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of  any  judgment  thereby  obtained  against  said  city 
shall  be  conclusive  evidence  of  our  liability. 

PRISMATIC  SIGN  CO. 
G.  A.  MACKENZIE. 
O.  K.— SETH  B.  BRADLEY, 
President. 

(Indorsed  on  side.) 
Received  of  Prismatic  Sign  Co.  50^  to  cover  cost 
of  permit,  Oct.  15,  1912. 

ALLISON  STOCKER, 
Treasurer.     [106] 

Defendants'  Exhibit  *'A-5." 
C.  Rider  R.  H.  Edwards 

Denver,  Colo.,  &-15-12,  191—. 
Electric    Wiring    and    Repairing   High- 
grade    Gas    and    Electric    Fixtures 
Estimates  Promptly  Given. 
Mackenzie  Bros. 

757  Broadway. 

Debtor  To 

THE  DENVER  ELECTRICAL  CO. 

137  15th  Street. 

Phone  Main  1986. 
Terms:  Cash 
To  wiring  sign, 

1  condulet   40 

1  ft.  conduit   10 

Tape    20 

2  locknuts    05 

1   bushing    05 

Permit    2.00 

Time    1.50        4.30 

[107] 
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Deposition  of  Paul  D.  Howse,  for  Defendant. 
Thereupon      defendant       called      PAUL      D. 
HOWSE,  who  testified  as  follows: 

My  place  of  residence  is  3223  West  Adams 
Street,  Los  Angeles,  California.  I  am  47  years 
old;  president  of  the  Electrical  Products  Corpora- 
tion, manufacturers  of  electrical  signs,  located  at 
1128-34  West  16th  Street,  Los  Angeles,  California, 
since  1912.  I  submitted  a  bid  for  an  electric  sign 
for  the  White  Sewing  Machine  Agency  in  Los 
Angeles  in  February  or  March,  1914.  I  fix  this 
date  by  reason  of  the  fact  that  I  opened  the  factory 
in  November,  1913,  the  previous  year.  I  presented 
a  sketch  but  our  bid  was  rejected  in  favor  of  one 
made  by  C.  J.  Wallace,  who  made  the  sign.  It  was 
erected  on  an  alley  side  of  the  east  door  on  the 
Sixth  street  side  of  the  Hollingsworth  Building,  at 
Sixth  and  Hill  Street.  I  first  saw  this  sign  about 
May  1st,  1914,  in  operation.  I  fix  the  date  by  rea- 
son of  the  fact  that  the  White  people  did  not  reply 
to  our  bid.  When  I  came  by  there  I  saw  the  sign 
had  been  put  up  by  Wallace.  I  was  unable  to  find 
any  records  in  the  City  Electrician's  office  concern- 
ing this  sign,  as  the  City  Electrician  informed  me 
the  City  did  not  keep  anything  back  of  five  years. 

Q.  Did  you  look  at  any  other  place  for  records 
under  date  of  the  installation  of  this  sign? 

A.  I  went  to  see  the  present  White  Sewing  Ma- 
chine Agents. 

DQ.  No.  19.     What  did  you  learn  there? 
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(Deposition  of  Paul  D.  Howse.) 

A.  I  learned  that  the  agency  had  changed  hands 
and  that  they  had  no  records. 

DQ.  No.  20.  Have  you  ever  examined  this  sign 
closely?        A.  I  have. 

DQ.  No.  21.     Please  describe  it. 

A.  It  is  a  sign  reading  "White"  vertically,  built 
of  galvanized  iron  and  wood ;  the  letters  are  cut  out 
and  around  the  letters  are  placed  a  raised  border 
v^ith  a  moulding  tapering  inward  and  across  the 
face  of  the  letters,  from  the  back  is  placed  a  coarse 
screen.     [108] 

DQ.  No.  22.  How  is  that  screen  held  in  place  ? 

A.  It  is  held  in  place  by  clips  on  the  back  of  the 
face  of  the  sign. 

DQ.  No.  23.  What  is  the  purpose  of  this  screen? 

A.  To  diffuse  the  light. 

DQ.  No.  24.  Is  that  sign  still  in  use?        A.  It  is. 

DQ.  No.  25.  At  what  address,  if  you  know? 

A.  818  South  Broadway,  Los  Angeles. 

DQ.  No.  26.  When  did  you  last  see  it  ? 

A.  I  drove  by  there  this  morning  and  saw  it  there. 

DQ.  No.  27.  I  hand  you  a  photograph  for  identi- 
fication which  has  been  marked  Defendants'  Ex- 
hibit "A,"  and  I  ask  if  you  recognize  or  can  identify 
the  device  shown  thereby  (document  handed  to  wit- 
ness). 

A.  Yes,  sir;  that  is  the  sign  to  which  I  referred. 

DQ.  No.  28.  Similarly  I  hand  you  a  photograph 
which  is  marked  Defendants'  Exhibit  "B,"  for 
identification,  and  I  ask  if  you  can  identify  or  recog- 
nize the  device  shown  therein? 
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(Deposition  of  Paul  D.  Howse.) 

A.  Yes,  sir;  that  shows  a  part  of  the  letter  "T," 
and  all  of  the  letter  "E,"  on  the  sign. 

DQ.  No.  29.  Do  you  remember  when  these  photo- 
graphs were  taken? 

A.  Those  photographs  were  taken  in  November, 
in  October  or  November  of  1920. 

DQ.  No.  30.  By  whom  were  they  taken,  if  you 
know  ■? 

A.  They  w^ere  taken  by  Bentley,  the  photographer 
for  "The  Evening  Herald." 

By  Mr.  LOFTUS.— Counsel  for  plaintiff  is  in- 
formed that  the  White  Sewing  Machine  Agency 
sign  is  in  use  on  a  building  within  four  blocks  from 
where  this  testimony  is  being  taken  and  he  is  in- 
vited to  accompany  counsel  for  defendants  to  the 
location  of  this  sign  and  examine  the  same  if  he  so 
desires. 

By  Mr.  GRIFFIN. — It  is  no  part  of  the  require- 
ment of  the  taking  of  this  testimony  that  counsel 
for  plaintiff  proceed  to  any  [109]  other  place 
than  the  taking  of  this  testimony  for  an  examina- 
tion of  any  witness  or  object. 

By  Mr.  LOFTUS.  —  Plaintiff 's  counsel  well 
knows  that  the  sign  is  a  large,  bulky  affair  and 
could  not  well  be  transported  to  this  room  for  the 
purposes  of  examination  and  cannot  conveniently 
be  offered  in  evidence.  The  two  photographs  iden- 
tified by  the  witness  are  offered  and  introduced  in 
evidence  as  Defendants'  Exhibit  "A,"  and  Defend- 
ants' Exhibit  "B,"  respectively,  and  opportunity 
is  now  given  counsel  for  plaintiff  to  visit  the  actual 
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(Deposition  of  Paul  D.  Howse.) 
sign  for  the  purpose  of  comparing  the  photographs 
thereof  and  making  timely  objection  to  any  inac- 
curacies that  might  be  present. 

By  Mr.  GRIFFIN.— The  offer  is  objected  to  as 
secondary  evidence,  insufficiently  proven  of  the  sign 
in  question. 

DQ.  No.  31.  (By  Mr.  LOFTUS.)  Were  there 
any  other  electric  signs  of  this  nature  erected  by 
Wallace,  in  the  city  of  Los  Angeles,  to  your  knowl- 
edge? 

A.  Yes,  there  were  a  number  of  them. 

DQ.  No.  32.  Can  you  name  any  of  them? 

By  Mr.  GRIFFIN. — I  object  to  the  question  as 
indefinite  as  to  time  and  move  to  strike  out  any 
answer  thereto  unless  the  time  is  fixed. 

DQ.  No.  33.  (By  Mr.  LOFTUS.)  Now,  read  the 
question.     (Question  read  by  the  reporter.) 

A.  With  the  exception  of  this  one  sign,  all  have 
been  destroyed,  or  removed,  although  I  know  where 
some  of  them  were  erected  during  the  early  part  of 
1914. 

DQ.  No.  34.  Where  were  those  other  signs  erected? 

A.  One  was  erected  on  a  hotel  on  the  west  side 
of  Main  street,  between  Fifth  and  Sixth  streets. 

By  Mr.  GRIFFIN. — I  move  that  the  answer  be 
stricken  out  because  of  uncertainty  as  to  the  time 
when  this  sign  was  erected.  I  further  object  to 
any  hand-made  alteration  of  the  photograph  being 
offered  in  evidence. 

DQ.  No.  35.  (By  Mr.  LOFTUS.)  Referring,  now, 
to   photograph     [110]     Defendants'   Exhibit   "B," 
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what  is  the  part  which  I  have  just  marked  with  the 

letter  "A"? 

A.  That  is  the  moulding  for  outline  of  the  letter, 
the  vertical  outside  stroke  of  the  letter. 

DQ.  No.  36.  What  is  the  part  which  I  have  just 
marked  with  the  letter  ''B"? 

A.  That  is  the  coarse  screen  placed  behind  the 
face  of  the  sign. 

DQ.  No.  37.  What  is  the  face  of  the  sign?  Of 
what  material  is  the  face  of  the  sign  constructed? 

A.  Either  black  or  galvanized  iron. 

DQ.  No.  38.  Are  you  familiar  with  the  practice 
in  Los  Angeles  and  elsewhere  with  regard  to  electric 
signs  of  this  type,  with  particular  reference  to  side- 
walk illumination? 

By  Mr.  GRIFFIN.— That  question  is  objected  to 
as  incompetent,  irrelevant  and  indefinite. 

A.  Yes. 

DQ.  No.  39.  What  is  the  practice  in  so  far  as  the 
illumination  of  the  sidewalk  is  concerned? 

By.  Mr.  GRIFFIN.— That  question  is  objected  to 
as  incompetent,  irrelevant  and  immaterial. 

A.  In  the  city  of  Los  Angeles,  where  signs  illumi- 
nate from  the  interior,  they  are  placed  around  mar- 
quise or  what  is  known  as  metal  hanging  canopies. 
For  a  number  of  years,  the  city  electrician  required 
that  the  bottoms  be  left  out  of  the  signs  so  as  to 
illuminate  the  sidewalk  from  the  same  lamp  which 
illuminated  the  sign. 

DQ.  No.  40.  How  long  has  this  been  the  require- 
ment of  the  city  ordinance? 
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By  Mr.  GRIFFIN. — That  question  is  objected 
to  as  it  has  not  been  shown  that  any  ordinance  with 
respect  to  this  matter  is  in  existence.  The  question 
is  further  objected  to  as  leading. 

DQ.  No.  41.  (By  Mr.  LOFTUS.)  Question  with- 
drawn. To  your  knowledge  how  long  has  it  been 
the  practice  to  leave  the  bottom  out  of  [111]  the 
sign  so  as  to  illuminate  the  sidewalk? 

By  Mr.  GRIFFIN. — The  question  is  objected  to 
as  incompetent,  irrelevant  and  immaterial  and  upon 
the  further  ground  that  it  tends  to  prove  no  ma- 
terial issue  in  this  case. 

A.  That  was  the  requirement  by  the  city  electri- 
cian when  we  first  started  hanging  signs  in  Los 
Angeles,  about  April  of  1912,  and  such  requirement 
remained  in  effect  up  until  about  three  years  ago, 
when  w^e  induced  the  city  electrician  to  make  it 
optional  whether  we  should  leave  the  bottom  out  or 
cut  out  part  of  the  back  out,  either  method  obtain- 
ing the  same  effect,  and  that  is  still  in  effect. 

DQ.  No.  42.  Are  there  any  other  cities  where  you 
do  business  having  a  similar  requirement  with  re- 
gard to  omitting  the  bottom  from  a  sign  so  as 
to  illuminate  the  sidewalk? 

A.  Yes,  the  city  of  Seattle. 

DQ.  No.  43.  How  long,  to  your  knowledge,  has 
this  been  the  requirement  in  Seattle? 

A.  To  my  knowledge,  it  has  been  the  requirement 
there  for  five  years.  Previous  to  that  time  we  had 
not  been  in  business  in  Seattle  and  I  do  not  know 
what  the  requirement  was,  but  the  Seattle  ordinance 
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applies  to  all  electrical  signs  extending  over  the 
Avalk,  and  it  was  optional  whether  we  should  leave 
the  bottom  out  or  put  glass  in  the  bottom  to  obtain 
the  effect  of  lighting  the  sidewalk  from  the  same 
lamp  that  lighted  the  sign. 

By  Mr.  LOFTUS. — Direct  examination  closed. 

Cross-examination. 
(By  Mr.  GRIFFIN.) 

Cross-Question  No.  1.  The  moulding  shown  you 
in  the  White  Sewing  Machine  patent  is  made  of 
wood,  is  it  not?        A.  It  is. 

XQ.  No.  2.  And  you  know  that  the  principal  ob- 
jection to  that  sign  is  that  the  wood  moulding 
breaks  off  and  splits  and  warps  so  that  it  makes  a 
very  bad  looking  sign,  do  you  not?: 

A.  The  wood  moulding  stayed  in  place  for  three 
years,  about  three  years,  on  that  sign,  [112]  and 
my  impression  is  it  was  knocked  off  from  a  blow  on 
the  face  of  the  sign.  It  was  formerly  hung  in  an 
alley  way  opposite  Jevne's  store,  where  a  great 
many  deliveries  are  made,  and  we  were  asked  once 
to  replace  that  moulding,  but  we  were  not  given  the 
job. 

XQ.  No.  3.  And  you  know,  that  on  new  electric 
signs  made  at  the  present  time,  that  the  electric 
departments  do  not  allow  the  use  of  wood  in  the  con- 
struction of  such  signs,  do  you  not? 

A.  The  electric  departments  in  Los  Angeles  will 
allow  the  use  of  wood  removed  a  certain  distance 
from  the  wiring,  but  not  on  the  interior  signs. 
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XQ.  No.  4.  But  that  is  an  objection  to  a  sign,  hav- 
ing any  wood  about  it? 

A.  My  personal  opinion  is  that  a  sign  should  not 
have  any  wood  about  it. 

XQ.  No.  5.  How  do  you  fix  this  date  of  the  con- 
struction of  this  sign  as  May,  1914? 

A.  I  had  opened  a  factory  in  November  of  1913, 
and  I  started  out  soliciting  myself;  when  I  got  the 
factor}^  going,  I  started  out  the  week  after  the 
first  of  the  year,  and  handled  the  down  town  terri- 
tory for  a  period  of  about  five  months,  and  it  was 
during  that  time  that  this  sign  was  put  up.  Along 
in  June  of  1914,  I  discontinued  the  down  town  terri- 
tory as  a  sales  field,  so  that  I  know  it  was  previous  « 
to  the  first  of  June. 

XQ.  No.  6.  Mr.  Tucker,  who  is  also  down  as  a 
witness  to  testify  at  this  hearing,  is  employed  in 
your  company? 

A.  He  is,  at  the  present  time;  yes,  sir;  but  he 
was  not  at  that  time. 

XQ.  No.  7.  You  have  expressed  very  serious 
doubt  to  many  people  about  this  patent  of  Hotch- 
ner's  regarding  this  sign  with  raised  metal  mould- 
ing, have  you  not?        A.  I  have  not. 

XQ.  No.  8.  Have  you  not  sponken  to  some  one 
connected  with  the  Greenwood  Advertising  Com- 
pany concerning  the  patent? 

A.  Oh,  it  is  possible  that  I  may  have  had  a  con- 
versation with  someone  about  it.     [113] 

XQ.  No.  9.  Didn't  someone  solicit  you  to  sell  for 
the  Hotchner  signs? 
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A.  No,  sir ;  they  did  not. 

XQ.  No.  10.  Did  they  not  show  them  to  you,  a 
salesman  ? 

A.  No,  sir.  I  never  saw  it  until — that  particular 
sign — until  one  of  them  was  put  up. 

XQ.  No.  11.  Now,  with  respect  to  these  signs 
that  you  say  were  built  with  the  bottom  left  open, 
can  you  place  any  such  sign?         A.  Yes. 

XQ.  No.  12.  At  the  present  time?        A.  Yes. 

XQ.  No.  13.  Where? 

A.  There  is  one  on  a  bank  marquise  at  the  oppo- 
site end  of  this  block,  that  is,  on  Fourth  and  Main, 
on  the  Fourth  street  side.  There  is  the  "Roma 
Cafe"  on  Hill  street;  there  are  others  around  town 
but  I  do  not  have  them  in  mind  right  now. 

XQ.  No.  14.  There  are  signs  on  marquise? 

A.  Yes. 

XQ.  No.  15.  As  distinguished  from  a  swinging 
electrical  sign? 

A.  We  have  no  swinging  signs  down  here.  Our 
projection  is  a  permanent  fixture. 

XQ.  No.  16.  And  this  illumination  was  simply 
from  the  edge  of  the  marquise  and  not  from  the 
bottom  of  an  electric  sign? 

A.  No.  It  was  from  the  bottom  of  the  electric 
sign.  The  electric  signs  are  planted  on  the  mar- 
quise; that  is  the  way  the  constructed  marquise  ex- 
tend ;  then  the  signs  are  fastened  on  the  side. 

XQ.  No.  17.  Where  is  this  "Roma  Cafe"? 

A.  That  is  about  No.  618  South  Hill  Street. 

XQ.  No.  18.  618? 
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A.  Well,  about  that  number,  yes. 

XQ.  No.  19.  And  when  were  those  signs  put  up^ 

A.  That  sign  was  put  up  about  two  years  ago. 

XQ.  No.  20.  When  was  the  other  one — 

A.  (Interrupting.)  The  bank  sign  was  put  up 
about  six  years  ago. 

XQ.  No.  21.  Any  other  signs  like  that? 

A.  Yes,  there  is  a  number  of  them;  quite  a  few 
have  been  put  up  and  then  taken  down  afterwards. 
[114] 

XQ.  No.  22.  You  do  not  know  of  any  sign  at  the 
present  time  that  was  put  up  prior  to  1914,  of  that 
character  f 

A.  Well,  it  is  very  hard  to  fix  the  date.  There 
are  lots  of  them,  but  I  can't  recall  them  right  now. 
We  have  frequently  left  the  bottoms  out  of  signs 
for  that  purpose,  both  on  marquise  and  otherwise. 

XQ.  No.  23.  But  you  cannot  give  any  example 
of  any  such  sign  put  up  prior  to  1914,  at  the  present 
time  ? 

A.  I  haven't  any  in  mind  unless  it  is  that  bank 
sign  I  spoke  of  was  put  up  previous  to  that  time. 

XQ.  No.  24.  But  you  don't  know  that  it  was  put 
up  prior  to  that  time! 

A.  No,   I   am  not   sure.     My  impression   was   it 
was  put  up  after  1914. 
By  Mr.  GRIFFIN.— That  is  all. 

Redirect  Examination. 
(By  Mr.  LOFTUS.) 

Redirect  Question  No.  44.  Where  is  Mr.  Wallace 
now,  if  you  know?        A.  I  do  not  know. 
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RDQ.  No.  45.  When  did  you  last  see  him? 
A.  About  1914. 
By  Mr.  LOFTUS.— I  have  nothing  further. 

Recross-examination. 
(By  Mr.  GRIFFIN.) 

Recross-Question  No.  25.  You  are  the  agent  for 
the  Flex  Lume  Letters? 

A.  Why,  I  do  not  know  whether  you  would  call  it 
agent  or  not;  the  Electrical  Products  Corporation 
owns  the  patent  as  applied  to  territory  west  of  the 
rocky  mountains. 

RXQ.  No.  26.  And  you  lease  or  otherwise  dispose 
of  territory  for  the  northern  part  of  the  state  and 
districts —        A.  (Interrupting.)     Yes.     [115] 

RXQ.  No.  27.  To  the  Federal  Electric  Sign  Sys- 
tem?       A.  Yes. 

RXQ.  No.  28.  And  that  particular  type  of  letter 
is  the  competitor  of  the  type  of  letter  that  is  re- 
ferred to  in  this — 

A.   (Interrupting.)  I  don't  regard  it  as  such. 

RXQ.  No,  29.  Nevertheless,  it  is  a  competitor  and 
is  applied  in  exactly  the  same  manner  as  the  letters 
and  for  the  same  sign  purposes,  is  it  not? 

A.  Read  the  question  again,  please.  (Question 
read  by  the  reporter.)  Well,  that  would  depend 
on  the  personal  viewpoint. 

RXQ.  No.  30.  Well,  we  will  put  it  this  way:  If 
you  found  a  man  with  a  sketch  of  a  sign  which  was 
to  have  the  Hotchner  letters  installed  in  it,  you 
would  not  hesitate  to  tell  him  that  your  letters,  the 
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Flex  Lume  letters  would  make  a  better  sign  for  that 

same  purpose,  would  jovl'^ 

By  Mr.  LOFTUS. — That  is  objected  to  as  incom- 
petent, irrelevant  and  immaterial,  calling  for  the 
opinion  of  the  w^itness. 

A.  The  letters  are  wholly  different.  On  the 
Hotchner  letters  you  speak  of,  they  raise  the  bead; 
on  our  letters,  the  letter  itself  is  raised;  the  stroke 
of  the  Hotchner  letter  is  much  wider  than  the 
stroke  of  the  Flex  Lume  letter. 

RXQ.  No.  31.  I  understand  that  thoroughly;  that 
is  not  what  I  am  asking  you.  I  am  asking  you  if 
you  would  not  consider  that  if  you  found  a  man  en- 
deavoring to  buy  one  of  the  Hotchner  signs  with 
the  raised  border  letter,  if  you  would  not  under- 
take to  sell  him  for  the  same  purpose  a  sign  with 
the  Flex  Lume  letter?        A.  Yes. 

Deposition  of  J.  E.  Tucker,  for  Defendant. 

Defendant  thereupon  called  J.  E.  TUCKER,  who 
testified  as  follows: 

My  name  is  J.  E.  Tucker,  Senior;  age  54  years; 
local  address,  Los  Angeles,  California.  I  am  con- 
nected with  the  Electrical  Products  Corporation  in 
the  Sales  Department.  It  is  a  manufacturer 
[116]  of  electrical  signs  and  accessories.  I  have 
been  in  the  electrical  sign  business  since  January, 
1913,  connected  with  the  Greenwood  Advertising 
Company.  I  was  in  the  position  of  Vice-President 
and  General  Manager  of  that  company  and  handling 
the  sales.     I  solicited  the  White  Sewing  Machine 
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Agency  of  Los  Angeles  for  an  electrical  sign  in  the 
year  1914.  I  cannot  state  positively  the  month,  but 
it  must  have  been  by  the  middle  of  the  year.  I  did 
not  succeed  in  selling  a  sign  to  them.  I  afterward 
saw  a  sign — an  electrical  sign — on  their  building, 
which  I  have  seen  since  many  times.  It  consists 
of  a  vertical  sign,  the  letters  having  a  wire  mesh 
with  something  of  a  raised  edge  to  it — something 
of  a  wooden  construction,  perhaps,  in  appearance, 
with  a  bold  finish.  The  front  of  the  sign  was  made 
of  metal  with  a  smooth  surface. 

DQ'.  No.  16.  What  was  the  purpose  of  the  mesh, 
as  you  mentioned?' 

A.  I  can't  really  see  any  purpose,  only  to  diffuse 
the  light. 

DQ.  No.  17.  How  was  that  mesh  held  in  place? 
A.  I  am  not  positive  of  that  but  I  think  it  was 
soldered. 

DQ.  No.  18.  Have  you  since  seen  that  sign? 
A.  Yes. 

DQ.  No.  19.  When  did  you  last  see  it? 
A.  I  saw  it  a  great  many  times  at  this  present 
location. 

DQ.  No.  20.  Where  is  it  located  at  the  present 
time,  if  you  know? 

A.  To  the  best  of  my  recollection,  it  is  on  Broad- 
way, between  Eighth  and  Ninth. 

DQ.  No.  21.  I  show  jou  a  photograph,  which  has 
been  offered  here  in  evidence  as  Defendants'  Ex- 
hibit "A,"  and  I  ask  if  you  recognize  the  device 
pictured  therein?        A.  Yes. 
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DQ.  No.  22.  Please  tell  us  what  that  isf 

A.  That  is  the  sign  that  we  referred  to. 

DQ.  No.  23.  I  show  you  another  photograph 
marked  Defendants'  Exhibit  ''B,"  and  I  ask  you  if 
you  recognize  the  device  pictured  therein? 

A.  Yes,  that  is  the  type  of  letter  that  I  referred 
to.     [117] 

DQ.  No.  24.  Who,  if  you  know,  erected  that  sign? 

A.  I  positively  do  not  know  who  erected  it;  I 
know  who  I  was  told  was  manufacturing  it  at  that 
time;  whether  he  erected  it  or  not  is  a  question  in 
my  mind. 

By  Mr.  LOFTUS.— I  think  that  is  all.  The  di- 
rect examination  is  through. 

Cross-examination. 
(By  Mr.  GRIFFIN.) 

Cross-Question  No.  1.  You  have  spoken  of  the 
raised  moulding  on  this  sign;  you  know,  of  course, 
that  that  raised  moulding  was  made  of  wood? 

A.  It  has  that  appearance,  yes. 

XQ.  No.  2.  And  that  wood  very  easily  cracks  and 
breaks  and  warps  and  falls  off  a  sign  as  illustrated 
by  the  photograph  Defendants'  Exhibit  "B"? 

A.  Why,  I  would  judge  that  it  would,  in  time, 
crack  and  warp,  or  something  of  that  nature. 

XQ.  No.  3.  And  you  don't  know  exactly  when  this 
sign  was  installed? 

A.  Not  the  exact  month,  I  could  not  tell  you. 

By  Mr.  GRIFFIN.— I  guess  that  is  all. 

By  Mr.  LOFTUS.— Nothing  further. 
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C.  E.  HEFT,  a  witness,  being  called  upon  behalf 
of  the  defendant,  testified  as  follows: 

My  name  is  C.  E.  Heft.  I  am  39  years  of  age. 
I  reside  at  480  East  Mill  Street,  Portland,  Oregon, 
and  work  for  the  Portland  Elevator  Co.,  Portland, 
Oregon.  I  am  Vice-President  of  that  company.  I 
have  charge  of  the  outside  work,  and  have  been 
with  that  company  a  little  over  ten  years,  since  Oc- 
tober, 1911.  [118]  Prior  to  October,  1911,  I  was 
employed  wdth  the  Oregon  Hotel  Company  a  little 
over  two  and  a  half  years.  I  left  there  Sep- 
tember 15,  1911.  I  have  seen  the  monthly  time 
book  of  the  Hotel  Oregon.  I  find  my  signature 
there  in  lots  of  places,  especially  on  pages  201  and 
202,  showing  that  I  was  paid  up  to  the  16th  of  Sep- 
tember, 1911.  John  Anderson  succeeded  to  my 
place  as  Chief  Engineer  with  the  Oregon  Hotel 
Company.     I  quit  September  16,  1911. 

Q.  And  you  were  succeeded  on  that  day  by  Mr. 
Anderson?        A.  Yes. 

Q.  H.  Anderson,  it  says  here? 

A.  Yes,  I  think  his  name  is  Hans. 

Q.  He  took  your  position  as  chief  engineer  of  the 
Oregon  Hotel  Company?        A.  Yes. 

The  book  identified  by  the  witness  was  thereupon 
offered  in  evidence  by  counsel  for  the  defendants 
and  the  same  was  marked  Defendants'  Exhibit 
"AA,"  and  it  is  returned  herewith  and  made  a  part 
hereof. 

Mr.  PECK. — I  desire  to  caU  particular  attention 
to  pages  201  and  202  of  this  exhibit,  which  are  the 
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pages  which  have  been  referred  to  by  the  witness. 

Q.  Were  you  chief  engineer  of  the  Oregon  Hotel 
Company  and  employed  by  the  Oregon  Hotel  Com- 
pany after  September  11,  1911?  A.  No. 

Q.  And  your  next  business  was  with  this  elevator 
company?        A.  Yes. 

Q.  Have  you  any  documentary  evidence  which 
shows  when  you  went  into  this  mill  and  elevator 
business  ? 

A.  I  have  merely  a  little  contract  here  which  was 
drawn  up  among  ourselves  which  shows  the  date  on 
which  I  bought  my  stock,  which  was  October  2, 
1911.  Between  the  time  I  left  the  Oregon  Hotel, 
which  was  September  16th,  and  this  date,  October 
2d,  I  was  not  working. 

Q.  Then  started  in  to  working  for  the  Portland 
Elevator  Company  on     [119]     October  2,  1911? 

A.  Yes,  I  started  in  with  the  Portland  Elevator 
Company  on  October  2,  1911. 

Mr.  PECK. — The  witness  does  not  wish  to  part 
with  this  paper  which  he  has  handed  me,  and  we 
wish  to  submit  the  same  to  counsel  as  an  exhibit  and 
ask  if  a  copy  may  be  made  by  the  notary  public  and 
certified  to  as  such  and  substituted  for  the  original 
as  an  exhibit  in  this  case  and  marked. 

Mr.  GRIPiFIN. — There  is  no  objection  to  that. 
Thereupon  the  paper  identified  by  the  witness  was 
offered  in  evidence  by  counsel  for  defendants  and 
the  same  was  copied  and  certified  by  the  notary 
public,  and  marked  Defendants'  Exhibit  "BB," 
and  it  is  hereto  attached  and  returned  herewith. 
No  objection  was  made  thereto. 
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Q.  Mr.  Heft  while  you  were  chief  engineer  of  the 
Oregon  Hotel  Company  prior  to  September  16th, 
1911,  did  you  have  occasion  to  build  a  hotel  sign  for 
that  company?        A.  Yes,  I  built  it. 

Q.  Where  was  that  sign  installed? 

A.  That  sign  was  hung  on  the  corner  of  the  hotel 
building  facing  what  was  then  Seventh  and  Stark 
Streets,  it  is  now  Broadway  and  Stark  Street, 
Seventh  Street  having  been  changed  to  Broadway. 

Q.  And  the  Oregon  Hotel  building  stands  on 
what  corner? 

A.  On  the  northwest  corner  of  Broadway  and 
Stark  Streets  in  Portland,  Oregon. 

Q.  And  the  sign  you  refer  to  was  made  and  hung 
on  the  southeast  corner  of  that  building?     [120] 

A.  Yes. 

Q.  How  was  it  facing? 

A.  Facing  the  intersection  of  the  street. 

Q.  When  did  you  hang  that  sign  there? 

A.  As  to  the  exact  date  I  could  not  say.  I  know 
that  the  sign  was  completed  and  hung  just  before  I 
left  working  for  the  Oregon  Hotel  Company.  I 
would  say  it  was  hung  and  lighted  for  the  first  time 
between  the  10th  and  the  15th  of  September,  1911. 

Q.  How  do  you  fix  that  time? 

A.  Well,  at  the  time  we  were  doing  the  last  work 
on  the  sign  in  regard  to  hanging  and  connecting  it, 
Mr.  Anderson,  the  man  who  is  now  the  engineer  for 
that  hotel  was  sent  to  me  with  a  view  of  getting  the 
position  I  had  and  that  I  was  leaving.  I  remem- 
ber when  he  came  in  to  see  me  that  I  left  my  work 
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on  the  sign  and  taking  Mm  in  and  introducing  him 
to  Mr.  Wright  and  Mr.  Dickinson,  and  that  was  be- 
tween the  13th  and  15th  of  September,  1911,  as  near 
as  I  can  remember,  because  he  was  there  only  a  day 
or  two  previous  to  his  starting  to  work  for  the  com- 
pany. 

Q.  You  were  working  on  this  sign  when  Mr. 
Anderson  was  employed  to  succeed  you? 

A.  We  were  working  on  the  sign,  just  completing 
it  and  getting  it  ready  to  hang,  and  just  completed 
it  and  had  it  hung  and  lighted  just  before  he  started 
to  working  for  the  hotel. 

Q.  Who  built  that  sign?        A.  I  built  it. 

Q.  State  in  a  general  way  the  construction  of  the 
sign. 

A.  Well,  the  sign  is  built  of  galvanized  iron 
throughout.  It  is  built  in  sections  with  letters  on 
three  sides  mitered  in  on  the  back  to  fit  the  shape 
of  the  building.  The  letters  are  built  up  of  channel 
[121]  sections  throwing  the  letter  out  from  the 
surface.  I  don't  remember  the  exact  dimensions  of 
these,  but  that  leaves  a  wide  space  around  the  edge 
of  the  letter  about  an  inch  which  are  gilded  with 
glass  back  of  the  raised  part  of  the  letter.  The 
lamps  were  hung  in  just  back  of  the  letters  allow- 
ing the  lights  to  shine  through  and  across  the  glass. 

Q.  Were  the  letters  built  separate  and  apart 
from  the  galvanized  sides? 

A.  Each  letter  was  built  independently  and  fas- 
tened on. 

Q.  How  were  they  fastened  on? 
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A.  As  I  remember  it  they  were  fastened  on  with 
stove  bolts  and  soldered. 

Q.  How  were  these  letters  made? 

A.  The  letters  were  simply  made  out  of  galvan- 
ized iron,  each  section  of  the  letter  being  cut  from 
patterns  that  were  laid  out  so  that  the  corners  were 
mitered  together  and  pieces  were  bolted  on  from 
sheet  metal  leaving  a  flange  at  the  bottom  raised  up 
from  the  surface  of  the  sign  something  like  an  inch 
and  a  half  and  then  turned  back  somewhere  about 
one  inch  with  the  edge  turned  under  for  reinforce- 
ment and  each  corner  where  the  edges  came  to- 
gether was  joined  and  soldered  together. 

Q.  What  was  the  approximate  width  of  the 
flange  at  the  bottom'? 

A.  It  was  between  three-quarters  and  one  inch,  as 
I  remember  it. 

Q.  Was  not  the  flange  at  the  bottom  wider  than 
the  flange  at  the  top? 

A.  It  might  have  been.     [122] 

Q.  The  metal  came  out  at  right  angles  from  the 
flange  at  the  bottom  about  an  inch  and  a  half,  do 
you  think?        A.  Something  like  that. 

Q.  And  turned  back  in  the  same  direction  as  the 
flange  at  the  bottom  about  an  inch?        A.  Yes. 

Q.  And  turned  up  for  the  purpose  of  reinforce- 
ment?       A.  Yes. 

Q.  And  every  separate  section  of  each  letter  was 
made  in  that  same  way?        A.  Yes. 

Q.  And  the  sections  joined  together? 

A.  Each  section  was  joined  at  the  corner  making 
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a  complete  letter  independently  of  its  back-ground. 

Q.  How  was  the  face  of  the  flange'? 

A.  The  face  was  open  with  a  gilded  band,  of  gold 
or  bronze,  to  stand  out  very  brilliant  as  the  light 
strikes  it,  I  suppose  for  daylight. 

Q.  How  was  the  glass  fastened  that  was  placed 
behind  the  letter  in  connection  with  the  letter  and 
the  lights? 

A.  The  letters  each  had  a  separate  glass  and  they 
were  fastened  in  with  little  metal  clips. 

Q.  How  were  these  metal  clips  fastened  to  the 
frame  work? 

A.  I  am  not  sure  as  to  the  exact  method  of  fasten- 
ing them,  but  as  I  remember  it  now  they  were 
soldered. 

Q.  You  don't  remember  whether  they  were  fas- 
tened on  with  stove  bolts  or  not  ? 

A.  No,  I  could  not  remember. 

Q.  There  was  a  separate  glass  for  each  letter? 

A.  Yes. 

Q.  How  was  that  glass  frosted? 

A.  This  man  under  whose  direction  this  sign  was 
built  had  some  process  by  which  he  frosted  it  with 
a  paint  mixture  of  some  sort.  I  am  not  sure  what 
it  was. 

Q.  Who  was  that  man? 

A.  He  was  a  painter  who  was  at  that  time  em- 
ployed by  the  Oregon  Hotel  Company  for  re- 
decorating and  repainting  [123]  the  building 
and  furniture;  his  name  was  Merwin,  or  something 
like  that. 
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Q.  A.  L.  Merwin?        A.  Yes. 

Q.  Did  he  have  plans  for  this  sign? 

A.  He  furnished  all  the  drawings  and  gave  all 
the  instructions  for  making  it. 

Q.  Where  is  this  man  Merwin  now? 

A.  I  don't  know. 

Q.  How  long  has  it  been  since  you  have  seen  him  ? 

A.  I  have  not  seen  him  for  seven  years. 

Q.  Have  you  heard  from  him  during  that  time? 

A.  No,  I  have  never  been  in  communication  with 
him  at  any  time. 

Q.  Where  are  these  original  plans? 

A.  No  doubt  they  are  in  his  possession.  He  had 
all  the  plans  and  working  models  of  this  sign  in  his 
possession  at  the  time  we  built  it. 

Q.  I  hand  you  what  purports  to  be  a  photograph 
of  a  sign  and  ask  you  if  you  recognize  that  photo- 
graph?       A.  I  do. 

Q.  What  is  it? 

A.  It  is  a  photograph  of  that  sign  we  have  been 
talking  about  which  is  on  the  corner  of  the  Oregon 
Hotel  building. 

Q.  Is  that  a  correct  representation  of  that  sign? 

A.  It  is. 

The  photograph  identified  by  the  witness  was 
thereupon  offered  in  evidence  by  counsel  for  the 
defendants  and  the  same  was  marked  Defendants' 
Exhibit  "CC,"  and  the  same  is  returned  herewith 
and  made  a  part  of  this  deposition. 

Mr.  PECK.— I  now  submit  this  photograph,  De- 
fendants' Exhibit  "CC"  to  counsel  and  ask  if  there 
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is  any  objection  to  the  proof  of  the  photograph? 

Mr.  GRIF;FIN. — There  mil  be  no  objection  to 
the  photograph  if  it  is  also  identified  by  the  other 
witnesses  called. 

Mr.  PECK. — I  will  also  have  it  identified  by  the 
other  witnesses  I  call.  And  we  also  wish  the  record 
to  show  that  [124]  before  offering  this  photo- 
graph we  have  referred  counsel  to  the  particular 
sign  in  place  for  his  examination. 

Q.  I  also  hand  you  what  purports  to  be  an  en- 
largement of  the  upper  portion  of  the  sign  shown 
on  Defendants'  Exhibit  "CC"  and  ask  you  if  you 
recognize  thaf?        A.  I  do. 

Q.  What  is  that  a  photograph  of  I 

A.  That  is  a  photograph  of  the  same  sign  that  I 
built  and  that  was  placed  on  the  corner  of  the 
Oregon  Hotel  building  and  is  the  same  sign  which 
I  have  been  testifying  about. 

The  last  photograph  identified  by  the  witness  was 
thereupon  oifered  in  evidence  by  counsel  for  the 
defendants  and  the  same  was  marked  Defendants' 
Exhibit  "DD,"  and  the  same  is  returned  herewith 
and  made  a  part  of  this  deposition. 

Mr.  GRIFFIN. — I  will  make  the  same  statement 
in  respect  to  this  exhibit  that  I  did  in  respect  to 
the  other;  that  there  will  be  no  objection  to  the 
proof  if  it  is  identified  by  the  other  witnesses. 

Mr.  PECK. — And  we  will  engage  to  have  it  as 
well  as  the  other  identified  by  the  other  witnesses. 
We  wish  the  record  to  show  that  our  reason  for 
asking  counsel  at  this  time  as  to  any  possible  ob- 
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jection  is  due  to  the  fact  that  the  photographer 
who  took  the  pictures  is  here  in  town  and  can  be 
called  as  a  witness  at  this  time,  and  the  reason  that 
he  has  not  been  called,  and  the  reason  that  counsel 
has  not  been  served  with  notice  as  to  his  deposition 
is  simply  to  save  time  and  expense  to  both  parties. 

Mr.  GRIFFIN. — I  understand  that  and  there 
will  be  no  objection  on  that  account. 

Q.  Has  this  sign  concerning  which  you  have  testi- 
fied as  having  been  hung  by  you  in  September,  1911, 
been  hanging  in  position  at  the  same  place  at  all 
times  since  that  date  up  to  the  present  time?     [125] 

A.  Yes. 

Q.  Is  it  just  the  same  now  as  it  was  when  you 
hung  it? 

A.  I  can  see  no  change  in  it  whatever. 

Q.  Have  you  noticed  it  from  time  to  time? 

A.  Yes. 

Q.  You  have  lived  here  in  Portland  all  the  time? 

A.  Yes  and  I  have  probably  looked  at  it  a  thou- 
sand times  since  I  hung  it  up. 

Q.  And  it  is  hanging  there  to-day? 

A.  Yes,  it  is  there  as  far  as  I  know.    I  have  not 
seen  it  to-day,  but  I  imagine  it  is  there. 
Cross-examination  of  Mr.  HEFT  by  Mr.  GRIFFIN. 

Q.  This  sign,  ''Oregon  Hotel,"  is  what  is  known 
as  a  channel  letter  sign  with  outside  flanges,  is  it 
not?        A.  I  suppose  that  would  be  a  name  for  it. 

Q.  And  the  only  difference  between  this  sign  and 
the  ordinary  channel  sign  with  the  lights  in  the 
channel  is  that  you  put  glass  in  back  of  the  channel 
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and  put  the  lights  in  that  section? 

A.  That  would  be  one  difference.  A  sign  could 
be  built  the  same  as  this  with  the  lights  inserted  in 
the  groove  between  the  channel. 

Q.  And  these  flanges  that  form  the  sides  of  the 
channel  are  the  same  shape  of  metal  with  the  out- 
side flanges  bent  out  of  this  same  shape  of  metal 
to  produce  a  flange  about  an  inch  wide?        A.  Yes. 

Q.  Were  these  flanges  made  from  the  body  of 
that  metal  or  were  they  separate  pieces? 

A.  The  completed  letter  is  a  separate  piece  of 
metal  independent  of  the  body. 

Q.  And  made  separate  from  the  body  and  secured 
thereto  after  the  openings  have  been  cut  in  the  body  ? 

A.  Yes. 

Q.  Are  you  engaged  in  any  way  in  the  installation 
of  electric  signs?        A.  No,  sir. 

Q.  Or  have  anything  to  do  with  electric  sign  in- 
dustry?       A.  No.     [126] 

Q.  Have  you  ever  installed  any  other  electric 
signs  since  the  time  you  installed  this  one? 

A.  No. 

Q.  Are  you  familiar  with  the  sign  on  the  Arti- 
san's building  in  the  next  block  below  the  Oregon 
Hotel?        A.  I  am  not. 
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Defendants'  Exhibit  *'BB." 
February  5,  1921. 


Notary  Public  for  Oregon. 
"Factory  Phone  Main  1537. 
(Member  of  the  ) 

(United  Metal  Trades) 
(Association  of  the  ) 
(Pacific  Coast.  ) 

PORTLAND  ELEVATOR  CO. 

5  and  7  North  First  Street. 
Passenger  and  Freight  Elevators. 

Machinists. 
Electricians. 
Millwrights. 
Portland,  Oregon,  Oct.  2nd,  1911. 
Agreement  between  Chas.  Heft  and  H.  W.  John- 
son, A.  W.  Grover  and  A.  L.  Enos.     In  considera- 
tion of  six  (6)  shares  of  the  Capital  Stock  of  the 
Portland  Elevator  Company,  which  A.  W.  Grrover, 
H.  W.  Johnson  and  A.  L.  Enos,  the  only  stock- 
holders of  the  Company  agree  to  sell  to  him,  the 
said  Chas.  Heft  agrees  to  pay  to  the  three  people 
above  mentioned  the  sum  of  $600.00  in  payments  as 
follows : 

$350.00  cash  and  $50.00  per  month  until  same  is 
paid  for  in  full. 

Upon  payment  of  the  total  amount,  stock  certifi- 
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cates  will  be  delivered  to  him  and  recorded  upon 
the  books  of  the  Company. 

(Signed)     A.  L.  ENOS. 

(Signed)     C.  E.  HEFT. 

(Signed)     A.  W.  GROVER. 

(Signed)     H.  W.  JOHNSON. 
In  case  of  the  failure  to  make  payments  as  above 
specified  the  stock  still  unpaid  for  shall  revert  to 
the  original  holders."     [127] 

THIS  CERTIFIES  that  the  above  and  foregoing 
is  a  true,  correct  and  complete  copy  of  the  paper 
identified  by  the  witness  and  offered  as  an  exhibit 
in  this  case,  this  copy  to  be  substituted  therefor. 


Notary  Public  for  Oregon. 
My  commission  expires  May  12,  1924. 

Deposition  of  H.  C.  Anderson,  for  Defendant. 

H.  C.  ANDERSON,  called  upon  behalf  of  de- 
fendant, testified  as  follows: 

My  name  is  H.  C.  Anderson.  Age,  49.  Chief 
Engineer,  Oregon  Hotel.  Residence,  1117  Arnold 
Street,  Portland,  Oregon.  I  have  been  Chief 
Engineer  of  the  Oregon  Hotel  Co.  since  September 
15,  1911.  I  recognize  the  book  marked  Defendant's 
Exhibit  "AA."  It  is  the  book  we  signed  when  we 
got  our  checks.  My  name  appears  on  Page  201.  I 
succeeded  Charles  Heft  in  that  position.  I  recog- 
nize Defendant's  Exhibit  "CC"  as  a  photograph  of 
the  corner  of  the  Oregon  Hotel,  six  stories  up, 
showing  the  sign  on  the  corner.  It  is  a  true  repre- 
sentation of  the  sign. 
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Q.  How  long  has  that  sign  been  in  place  there  on 
that  corner? 

A.  That  was  put  on  the  corner  there  between  the 
first  of  September  and  along  about  the  middle  of 
September,  1911. 

Q.  How  do  you  fix  that  date? 

A.  I  applied  for  the  position  when  I  heard  Mr. 
Heft  was  going  to  leave.  I  called  in  and  made 
application  and  I  went  down  in  the  engine-room 
afterwards  and  Mr.  Heft  was  showing  me  a  sign 
he  was  just  finishing  up.  I  went  away  and  did  not 
hear  anything  more  from  them  after  I  put  in  my 
application  until  I  came  along  there  about  the 
10th  or  the  11th  of  September,  and  they  were  put- 
ting this  sign  up  then.  Mr.  Heft  asked  me  then 
if  I  had  seen  Mr.  Dickinson  [128]  or  Mr.  Wright 
and  I  said  no,  I  have  not.  He  said  they  had  been 
trying  to  locate  me,  and  that  they  would  want  me 
to  go  to  work  right  away  and  I  went  in  and  saw 
Mr.  Wright  and  he  engaged  me. 

Q.  They  were  putting  the  sign  up  that  day? 

A.  Yes,  and  the  sign  was  up  and  going  when 
I  started  to  work  a  few  days  after  that  on  the  15th. 

Q.  Has  it  been  up  there  in  place  at  all  times 
since?  A.  Yes. 

Q.  And  not  changed?        A.  No. 

Q.  I  will  show  you  Defendants'  Exhibit  "DD" 
and  ask  you  what  that  is? 

A.  That  is  a  part  of  that  same  sign. 

Q.  Is  that  a  true  representation  of  that  sign? 

A.  Yes  it  is. 
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Q.  You  had  nothing  to  do  with  the  making  of 
that  sign,  did  you,  Mr.  Anderson? 

A.  No,  it  was  completed  and  up  there  when  I 
went  to  work. 

Q.  Have  you  ever  had  anything  to  do  with  re- 
newing the  lights  in  it? 

A.  I  did  not  renew  the  lights.  I  think  they  have 
carbon  lights  put  in.  I  think  new  lights  were  put 
in  when  we  started  the  new  hotel  and  started  put- 
ting the  sign  across  the  street. 

Cross-examination   by   Mr.    GRIFFIN. 

Q.  Are  you  familiar  with  the  sign  on  the  Art- 
isan's building  on  the  next  block? 

A.  I  have  not  noticed  that. 

Deposition  of  J.  C.  Zanker,  for  Defendant. 
J.  C.  ZANCKER,  a  witness  produced  upon  behalf 
of  defendants,  being  duly  sworn,  testified  as  fol- 
lows: 

My  name  is  J.  C.  Zancker;  age  36  years;  resi- 
dence, Seattle,  Washington,  and  I  am  the  North- 
west manager  for  the  Federal  Electric  Company. 
I  have  been  in  that  position  about  five  years,  hav- 
ing been  in  charge  of  the  office  in  Portland,  Oregon, 
until  about  a  year  ago,  and  since  then  at  Seattle. 
I  have  been  connected  with  [129]  the  electric 
sign  business  with  Forster  &  Kleiser  as  a  sales- 
man in  1908  and  1909.  I  was  then  in  business  for 
myself  and  then  manufactured  signs.  I  have 
always  been  able  to  draw  sufficient  plans  to  manu- 
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facture  and  design  electric  signs.  I  have  designed 
electric  signs  ever  since  I  have  been  in  the  business, 
some  tw^elve  or  thirteen  years.  I  have  made  draw- 
ings and  sketches  for  electric  signs.  Defendants' 
Exhibit  ''CC"  is  a  photograph  of  the  electric  sign 
on  the  corner  of  the  Oregon  Hotel  in  Portland, 
Oregon.  It  is  a  true  representation  of  the  sign.  I 
saw  it  yesterday.  This  sign  was  up  when  I  was 
with  Foster  &  Kleiser,  and  there  is  a  record  of  the 
time  when  I  quit  working  for  them. 

Q.  Did  you  know  about  this  sign  at  that  time; 
when  you  were  working  for  Foster  and  Kleiser? 

A.  Yes,  I  did. 

Q.  Is  there  any  way  you  can  identify  that  date  or 
time  that  was? 

A.  The  reason  I  remember  so  distinctly  about  it 
is  because  it  was  in  my  territory  at  that  time  and  I 
was  working  for  Foster  and  Kleiser  and  we  were 
naturally  a  little  bit  peeved  because  we  did  not  get 
the  work  of  putting  the  sign  up  as  that  was  the 
business  we  were  doing,  and  I  think  a  man  by  the 
name  of  Miller  had  something  to  do  with  it;  he  was 
with  a  construction  gang  at  that  time,  and  I  think 
he  is  with  Foster  and  Kleiser  now.  Offhand  I  can- 
not fix  the  date. 

Q.  Is  there  no  way  you  can  fix  the  date? 

A.  I  have  no  record  to  which  I  can  refer  that 
will  give  you  the  absolute  date. 

Q.  You  know  it  was  during  the  time  you  were 
working  for  Foster  and  Kleiser  here  in  Portland? 

A.  Yes.     I  started  to  work  for  them  along  in 
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1908  or  1909  and  was  with  them  for  about  five  years. 

Q.  Then  you  would  know  that  it  was  between 
1908    and   1914?        A.  Yes,   I   know    that.     [130] 

Q.  Has  the  same  sign  been  in  the  same  place  at 
all  times  since  then?        A.  Yes,  it  has. 

Q.  And  is  exhibit  "CC"  a  fair  representation  of 
that  sign?        A.  It  is. 

Q.  I  hand  you  Defendants'  Exhibit  ^'DD"  in  this 
case  and  ask  you  what  that  is? 

A.  This  is  an  enlarged  photograph  from  the 
smaller  one  marked  Defendants'  Exhibit  "CC," 
showing  the  top  half  of  the  sign  only. 

Q.  Did  you  cause  these  photographs  to  be  tal^en? 

A.    Yes. 

Q.  When  was  this  enlargement  made,  Defend- 
ants' Exhibit  ''DD"? 

A.  On  Wednesday  of  this  week  (February  2, 
1921). 

Q.  Is  Defendants'  Exhibit  "DD"  a  fair  repre- 
sentation of  the  portion  of  the  sign  as  the  same  is 
in  place?        A.  It  is. 

Q.  When  was  the  original  photograph  made.  De- 
fendants' Exhibit  ''CC"? 

A.  About  two  months  ago. 

Q.  And  you  caused  that  to  be  taken?        A.  Yes. 

Q.  Have  you  examined  the  sign  recently  with 
reference  to  its  mechanical  aspects?        A.  Yes. 

Q.  When? 

A.  I  did  that  on  Wednesday  of  this  week. 

Q.  How  did  you  examine  the  sign? 
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A.  I  had  a  man  bring  a  ladder  down  there  and  I 
went  up  on  the  ladder  and  took  measurements,  etc. 

Q.  How  high  is  this  sign? 

A.  About  23  feet  and  9  inches. 

Q.  What  is  the  construction  of  it? 

A.  Galvanized  iron  and  glass. 

Q.  What  is  the  shape? 

A.  What  I  would  call  a  box  vertical  sign. 

Q.  What  is  the  width  of  the  sides  of  the  sign? 

A.  Approximately  21  inches  for  the  sides  and 
approximately  23  inches  for  the  face. 

Q.  Have  you  made  a  rough  sketch  of  the  sign? 

A.  Yes. 

Q.  Have  you  brought  it  with  you? 

A.  I  have.     This  is  it. 

Q.  Was  this  drawing  made  from  measurements? 

A.  Yes. 

Q.  And  from  measurements  made  by  you? 

A.  Yes.     [131] 

Q.  Is  it  drawn  to  scale?        A.  It  is. 

Mr.  GrRIFFIN.— I  don't  want  to  object  to  it  and 
I  think  he  could  explain  it.  It  does  not  seem  to 
be  correct. 

The  WITNESS.— I  have  drawn  this  to  show  the 
three  sides  on  a  flat  surface.  Just  as  if  I  had 
opened  it  up  and  laid  the  three  sides  down  flat  in- 
stead of  making  three  drawings. 

Q.  As  I  understand  you  wanted  to  show  three 
sides  on  one  drawing?         A.  Yes. 

Q.  And  it  would  be  impossible  to  show  three 
sides  from  one  perspective  in  that  way  and  so  you 
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opened  it  out  in  that  way  on  the  drawing? 

A.  Yes. 

Q.  This  is  drawn  to  scale?        A.  Yes. 

Q.  One  foot  to  the  inch?        A.  Yes. 

Q.  You  have  shown  here  a  center  letter  H  on 
this  drawing  in  detail;  please  explain  why  you 
made  it  that  way? 

A.  The  way  this  letter  is  constructed? 

Q.  Yes,  in  accordance  with  your  drawing. 

A.  This  letter  H  is  taken  out  of  the  middle  of 
the  design  from  the  word  "Hotel";  it  has  a  raised 
channel  border  around  the  letter;  the  flange  on  the 
channel  is  about  one  inch  wide;  the  channel  is  one 
and  three-eighths  deep;  with  an  opening  on  the  face 
of  two  inches.  This  opening  is  covered  with  glass 
frosted  with  white  paint  on  the  back.  Each  of  the 
letters  are  made  the  same  way  as  the  center  letter 
H  on  the  drawing. 

Q.  You  have  only  drawn  one  letter  out  complete? 

A.  Yes. 

The  sketch  identified  by  the  witness  was  there- 
upon offered  in  evidence  by  counsel  for  defendants 
and  the  same  was  marked  Defendants'  Exhibit 
*'EE,"  and  the  same  is  returned  herewith  and  made 
a  part  of  this  deposition. 

Q.  Did    3^ou   make   any    sketch    of   the    interior 
mechanism  of  the  sign.        A.  Yes.     [132] 
Q.  Have  jou  it  here? 

A.  I  have  it.     This  is  it. 

The  sketch  identified  by  the  witness  was  there- 
upon offered  in  evidence  by  counsel  for  the  defend- 
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ants  and  the  same  was  marked  Defendants'  Exhibit 
"FF"  and  the  same  is  returned  herewith  and  made 
a  part  of  this  deposition. 

Q.  Explain    figure    1    of    Defendants'    Exhibit 

A.  Figure  1  shows  the  way  the  lighting  is  ar- 
ranged behind  the  letters.  The  socket  is  fastened 
on  to  a  brace.  This  brace  has  two  holes  in  it  with 
a  cable  running  down  through  the  holes  securely 
fastened,  permanently  fastened  to  one  side  leaving 
the  other  side  loose,  with  this  cable  passing  over 
a  pulley  at  the  top  so  as  to  lower  and  raise  the 
lamps  for  changing  the  globes. 

Q.  As  I  understand  by  disconnecting  the  wires 
on  the  battery  of  lights  all  of  the  battery  of  lights 
can  be  dropped  down  by  means  of  the  cable  from 
the  pulley  at  the  top?        A.  Yes. 

Q.  That  was  for  what  purpose? 

A.  That  was  for  the  purpose  of  illuminating  the 
sign. 

Q.  What  does  Figure  2  represent? 

A.  Figure  2  shows  one  of  the  letters  as  to  the 
glass  and  shows  how  the  glass  is  fastened  in  the 
sign,  and  each  letter  is  made  the  same  way. 

Q.  Has  each  letter  a  separate  glass?        A.  Yes. 

Q.  And  each  glass  frosted  as  you  have  described 
in  your  testimony?        A.  Yes. 

Q.  What  is  Figure  3? 

A.  Figure  3  shows  the  bottom  and  top  construc- 
tion for  the  frame  binding  the  sign  together. 

Q.  What  are  these  angle  bars  on  the  sides? 
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A.  These  angle  bars  are  used  to  help  hold  the 
glass  in  position. 

Q.  And  also  braces  for  the  purpose  of  strengthen- 
ing the  sides  and  holding  the  sides  in  place? 

A.  Yes. 

Q.  What  has  been  your  observation  and  your 
experience  in  the  sign  [133]  business  with  refer- 
ence to  the  practice  of  illuminating  the  sidewalks 
and  streets  from  electric  signs  placed  upon  build- 
ings? 

Mr.  GrRIFFIN.— The  question  is  objected  to 
unless  the  time  is  definitely  stated. 

Mr.  PECK. — If  anything  develops  I  will  con- 
nect up  the  time. 

A.  On  all  interior  lighted  signs  in  the  city  of 
Seattle, — there  was  an  order  that  went  into  effect 
along  about  1909  that  all  signs  had  to  be  left  open 
on  the  bottom  so  that  the  light  from  the  inside  of 
the  sign  would  reflect  down  onto  the  sidewalk  to 
help  light  up  the  streets. 

Q.  Has  that  order  been  in  force  ever  since  1909 
in  Seattle? 

A.  It  has  been  in  effect  and  we  had  to  follow  it 
until  here  recently  and  they  are  not  living  up  to  it 
now. 

Q.  What  about  the  bottom  construction  of  this 
particular  sign  on  the  Oregon  Hotel  building;  was 
that  open,  or  otherwise? 

A.  The  bottom  of  that  sign  was  left  open. 

Q.  Have  you  any  particular  signs  in  mind  di- 
rected to  any  particular  time  and  place  where  the 
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bottom  has  been  left  open  for  the  purpose  of  street 

ilhimination  *? 

A.  There  is  the  O.  E.  Evans  sign  in  Seattle  on 
Second  Avenue  in  front  of  the  O.  E.  Evans  clothing 
store.  And  the  sign  in  front  of  the  King  Brothers 
clothing  store  on  Second  Avenue  near  Seneca  Street 
in  Seattle  which  have  the  bottoms  left  open. 

Q.  Do  you  know  wdien  either  of  these  signs  were 
put  up? 

A.  Yes,  the  King  Bros,  sign  was  put  up  in  1917. 

Q.  Have  you  in  mind  any  particular  signs  any- 
where which  were  up  prior  to  October,  1912,  which 
had  the  bottoms  open  for  the  purpose  of  illumi- 
nating the  street? 

A.  The  Seattle  Oyster  House  sign  on  Pine  Street 
between  Eirst  and  Second  in  Seattle,  Washington. 
[134] 

Q.  When  w^as  that  erected? 

A.  Prior  to  1912. 

Q.  Is  that  sign  still  up? 

A.  No,  sir,  it  was  taken  out  a  year  ago  last 
November. 

Mr.  GRIFEIN.— I  move  that  all  reference  to  the 
King  Bros,  sign  be  stricken  out  of  the  record  be- 
cause of  the  fact  the  witness  says  the  sign  was  put 
up  three  years  after  the  patent  application  was 
applied  for. 

Q.  Have  you  at  this  time  any  other  signs  in  mind  ? 

A.  I  don't  remember  any  others. 

Q.  What  was  the  construction  of  the  Seattle 
Oyster  House  with  reference  to  illuminating  the 
street  ? 
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A.  That  had  the  bottom  left  open.  The  letters 
were  of  flat  opal  glass,  and  the  sign  was  of  galvan- 
ized iron  construction  illuminated  from  the  interior. 

Q.  How  was  the  street  illuminated? 

A.  Through  the  reflection  of  the  light  from  the 
interior  reflecting  down  on  the  sidewalk  through 
the  open  bottom  of  the  sign. 

Q.  The  bottom  of  the  sign  was  left  open? 

A.  The  bottom  of  the  sign  was  left  open. 

Cross-examination   of  Mr.   ZANCKER   by 
Mr.  GRIFFIN. 

Q.  The  company  you  are  working  for  is  either  a 
branch  or  otherwise  directly  connected  with  the 
defendant  corporation  in  this  case?        A.  Yes. 

Q.  And  you  are  engaged  in  selling  a  sign,  in 
addition  to  the  sign  claimed  to  be  an  infringement 
in  this  case,  known  as  the  Flexlume  sign,  are  you 
not? 

A.  We  use  a  letter  that  is  called  Silveray  em- 
bossed letter  manufactured  by  the  Federal  Electric 
Co.  in  manufacturing  some  of  our  signs.     [135] 

Q.  And  these  signs  with  that  letter  come  in  direct 
competition  with  the  letters  and  construction  used 
in  the  sign  in  suit?        A.  Yes. 

Q.  Are  you  familiar  with  the  letters  known  as 
the  Hotchner  illuminated  or  Novelty  illuminated 
letters,  are  you  not?        A.  Yes. 

Q.  You  have  seen  signs  made  with  those  letters? 

A.  Yes. 

Q.  The  sign  in  question  reading  "Oregon  Hotel" 
does  not  at  all  appear  the   same   as  the   Novelty 
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letters  would  appear  in  such  a  sign,  does  it? 

A.  Yes,  I  would  say  they  are  of  the  same  con- 
struction and  have  the  same  appearance. 

Q.  That  is,  you  want  the  Court  to  believe  that  a 
channel  letter  with  an  outstanding  flange  in  front 
of  the  sign  body  and  parallel  to  the  sign  body  has 
the  same  appearance  as  the  Novelty  letters  which 
show  a  raised  moulding  adjacent  to  the  edges  of 
the  character  letters  and  which  have  no  flange 
parallel  to  the  body  spaced  away  from  the  body  of 
the  sign ;  is  that  what  you  mean  % 

A.  Yes,  it  has  the  same  appearance. 

Q.  You  mean  to  say  that  a  letter  having  a  flat 
flange  spaced  away  from  the  body  of  the  letter 
appears  the  same  as  the  letter  without  such  flat 
flange*?        A.  Yes. 

Q.  You  recognize,  of  course,  the  mechanical 
difference  between  the  two  letters,  do  you  not? 
That  is,  in  the  ''Hotel  Oregon"  sign  there  is  a  small 
or  channel-like  structure  with  flat  flanges  on  the 
outer  edges  of  the  channels,  while  in  the  so- 
called  Hotchner  letters,  the  subject  matter  of  one 
of  the  patents  in  suit  here,  the  edges  of  the  letter 
characters  are  provided  with  mouldings  of  an  en- 
tirely different  kind  from  that! 

A.  Both  the  Hotchner  letters  and  the  letters  in 
the  Oregon  Hotel  sign  are  of  the  channel  type  with 
raised  border  effect  around  them. 

Q.  You  recognize  no  mechanical  difference  be- 
tween the  two  things? 

A.  They  both  have  the  same  effect.     [136] 
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Q.  That  is  not  what  I  am  asking  you,  Mr. 
Zancker.  Do  you  or  do  you  not  recognize  the 
mechanical  difference  between  the  two  construc- 
tions?       A.  No. 

Qi.  You  think  they  are  both  of  the  same  mechani- 
cal construction? 

A.  I  consider  they  are  of  the  same  appearance. 

Q.  Do  you  or  do  you  not  consider  that  they  are 
of  the  same  mechanical  construction ;  the  one  having 
a  channel  with  flanges  on  the  outer  edges  of  the 
channel  parallel  to  the  body  of  the  sign  spaced 
away  from  the  body  and  the  other  having  a 
moulding  frame  over  the  body  of  the  sign  at  the 
edges  of  the  letter  characters?' 

A.  Yes,  I  would  think  they  would  have  the  same 
mechanical  construction  and  appearance. 

Qi.  Then  you  consider  a  letter  with  a  flange 
spaced  away  from  the  body  of  the  sign  and  parallel 
thereto  the  same  thing  as  a  letter  not  having  a  flange 
spaced  away  from  the  body  of  the  sign? 

A.  I  would  say  that  the  letters  that  you  have  re- 
ferred  to  as  your  Hotchner  letters  and  the  letter  in 
question  on  the  "Oregon  Hotel"  sign  would  have 
the  same  appearance,  yes. 

Q.  But  that  is  not  my  question;  I  ask  you  if 
you  recognize  the  mechanical  difference? 

A.  No,  I  do  not  recognize  any  mechanical  differ- 
ence. 

Q.  This  O.  E.  Evans  sign  that  you  spoke  of  in 
your  direct  examination  which  is  in  Seattle,  Wash- 
ington, was  installed  subsequent  to  1914,  was  it  not? 

A.  It  was  installed  three  or  four  months  ago. 
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Q.  About  this  order  in  Seattle  for  leaving  signs 
open,  was  that  a  general  order,  an  ordinance  or 
regulation,  or  made  in  some  form  or  record  that 
could  be   obtainable   or  ascertainable'? 

A.  That  was  an  order  that  had  to  be  followed 
out  in  the  department  of  streets  and  sewers  for  the 
construction  of  signs.     [137] 

Q.  Was  it  a  verbal  order  given  in  that  depart- 
ment ? 

A.  I  would  not  say  whether  it  was  a  verbal  order 
or  a  written  order.  It  was  given  to  us  verbally  and 
had  to  be  complied  with,  otherwise  they  would  not 
give  us  a  permit. 

Q.  You  never  installed  any  signs  in  compliance 
with  that  order  prior  to  1914,  did  you?i        A.  No. 

Q.  And  your  reference  to  the  Seattle  Oyster 
House  sign  which  you  said  was  left  open,  but  which 
does  not  now  exist;  have  you  any  idea  where  that 
is  now? 

A.  That  was  rebuilt  and  used  on  his  other  store. 

Q.  You  say  it  was  erected  prior  to  1912? 

A.  Yes. 

Q'.  How  do  you  know  it  was? 

A.  The  proprietor  of  the  store  told  me  it  was. 

Q.  That  would  be  a  matter  purely  of  hearsay 
with  you? 

A.  All  I  know  about  it  is  what  he  told  me.  I 
liave  his  word  for  it. 

Q.  Of  3^our  own  knowledge  you  know  nothing 
about  the  erection  of  that  sign? 

A.  I  could  not  swear  that  the  sign  was  erected 
prior  to  1912  only  by  his  saying  it  was. 
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Thereupon  the  defendant  called  ARCHIBALD 
MACKENZIE,  who  testified  as  follows: 

My  name  is  Archibald  Mackenzie.  I  reside  at 
1290  Bellaire  Street,  Denver,  Colorado.  My 
present  occupation  is  painting  and  decorating.  I 
have  been  engaged  in  that  occupation  for  about  2.6 
to  28  years.  I  am  now  42.  I  have  constructed  and 
erected  electric  signs  in  Denver  from  1910,  about 
five  years;  almost  exclusively  in  the  electric  sign 
business  at  that  time.  I  was  connected  with  the 
Prismatic  Sign  Company  as  one  of  the  copartners. 
The  other  partner  was  Thomas  M.  Norton.  We 
first  opened  a  shop  at  1808  Arapahoe  Street.  We 
then  went  to  757  Broadway,  and  then  to  Spear 
[138]  Boulevard  and  California;  621  B.  St.  they 
called  it.  We  specialized  on  a  sign  we  called  the 
Prismatic  sign.  We  built  all  kinds  of  electric  signs. 
The  Prismatic  sign  was  a  sign  with  a  metal  face, 
an  opening  cut  out,  and  a  rib  glass  placed  over  the 
opening  to  catch  the  rays  of  light.  We  bent  up  a 
flange  rim,  flaring  to  the  inside,  fitted  with  a  letter. 

The  sign  was  illuminated  with  electric  bulbs  in- 
side of  the  box  back  of  the  letters.  It  was  not  an 
outward-flaring  sign. 

Q.  Approximately  how  many  of  such  signs  did 
you  construct  and  erect  during  the  existence  of  the 
Prismatic  Sign  Company  •?' 

Mr.  GRIFFIN. — The  question  is  objected  to  un- 
less it  is  shown  that  the  signs  erected  were  prior  to 
October,  1912. 
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Mr.  LOFTUS. — Go  ahead  and  state  approxi- 
mately how  many  of  that  type  of  signs  your  com- 
pany put  out  during  the  existence  of  the  company. 

A.  I  should  say  not  over  a  dozen  up  to  1912. 
From  1911  until  it  went  out  of  business  it  put  up 
in  the  neighborhood  of  75  or  80.  I  can  make  a 
cross-section  showing  one  of  the  letters  of  the  Pris- 
matic sign.  This  is  a  rough  sketch  showing  the 
moulding,  with  the  glass  inside,  and  this  is  the  face 
of  the  letter  to  the  outside.  (The  witness  writes 
the  names  of  the  parts  upon  the  diagram.)  The 
metal  rim  was  soldered  on  the  face  of  the  sign. 
It  was  made  of  galvanized  iron.  The  glass  was  flat 
to  cover  the  entire  letter;  a  plain  sheet  of  glass  put 
in  back  of  the  letter. 

The  sketch  was  offered  in  evidence  as  Defendants' 
Exhibit  ''M-A." 

Mr.  GRIFFIN. — The  sketch  is  objected  to  as  in- 
sufficient and  incomplete,  and  as  insufficiently  identi- 
fying the  construction  of  the  sign,  and  as  secondary 
evidence. 

A.  I  first  erected  a  sign  of  the  type  of  the  sketch 
for  the  Denver  [139]  Electrical  Co.,  137  15th 
Street,  in  December,  1911. 

Q.  Had  you  constructed  and  erected  any  of  these 
signs  in  any  town  or  city  outside  of  Denver  prior 
to  this  time'?        A.  In  Littleton,  in  1912. 

Mr.  GRIFFIN. — I  object  to  the  question  and 
answer  unless  it  was  shown  that  the  sign  was  erected 
prior  to  October,  1912. 

Mr.  LOFTUS. — How  many  of  such  signs  did  you 
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erect  in  the  town  of  Littleton,  Colorado? 

A.  We  put  two  up  in  Denver  in  1912,  one  in  July 
and  one  in  August,  the  same  type  of  sign. 

Q.  The  question  was  as  to  Littleton,  Colorado. 

A.  Littleton  was  right  along  the  same  date,  the 
same  year.  There  were  two  signs,  one  "drugs" 
and  one  "bar." 

Q.  Can  you  state  approximately  when  these  two 
signs  in  Littleton  were  erected? 

A.  During  the  summer  months;  to  the  best  of 
my  recollection  it  was  along  in  July  or  August. 

Q.  What  year?        A.  1912. 

Q.  How  are  you  able  to  fix  the  date  as  being  July 
or  August,  1912? 

A.  We  were  not  allowed  to  put  signs  in  Denver 
of  that  type;  that  is,  they  were  not  allowed  to  ex- 
tend out  into  the  sidewalk;  we  had  to  keep  them 
within  a  foot  of  the  building,  anything  outside  of 
an  electric  sign  lined  with  electric  bulbs,  there  was 
an  ordinance  to  that  effect.  We  were  not  allowed 
to  do  business  at  that  time,  up  until  1912,  only 
allowed  to  put  a  flat  sign  on  a  building. 

Q.  How  are  you  able  to  fix  the  time  as  being 
July  or  August? 

A.  It  was  in  the  summer  months. 

Q.  Any  particular  reason  for  saying  it  was  in 
the  summer  months? 

A.  Well,  those  two  signs  in  Littleton  my  brother- 
in-law  sold;  he  went  out  in  the  machine,  and  I  re- 
member I  got  a  horse  and  wagon  and  drove  out 
and  put  them  up;  it  was  warm  weather;  I  could 
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not  positively  say  just  what  month  it  was  in ;  it  was 

in  the  summer  months. 

Q.  Do  you  recall  the  names  of  the  merchants  for 
whom  those  two  [140]  Littleton  signs  were 
erected  % 

A.  The  name  of  the  man  for  whom  the  "drugs" 
sign  was  erected  was  named  Thompson;  my  recol- 
lection is  the  Neef  Brewing  Co.,  of  Denver,  ordered 
the  "bar"  sign  put  up;  I  could  not  say  positively. 

Mr.  GRIFFIN.— Q.  The  Neef  Brewing  Co.,  of 
Littleton? 

A.  Yes,  sir;  I  could  not  say  positively;  my  recol- 
lection is  that  it  was  the  Neef  Bros.  Brewing  Co. 

Mr.  LOFTUS. — ^Q:.  Who  was  the  "drugs"  sign 
for?        A.  For  Ralph  Thompson. 

Mr.  GRIFFIN.— Q.  That  was  in  Littleton? 

A.  In  Littleton. 

Mr.  LOFTUS.— Q.  I  hand  you  a  photograph 
containing  an  illustration  of  a  sign  showing  the 
word  "drugs"  and  ask  if  you  can  identify  the  same? 

A.  I  can. 

Q.  Please  tell  us  what  it  is. 

A.  Ralph  Thompson's  Drug  Store  at  Littleton. 

Q.  In  what  town? 

A.  Littleton;  this  sign  when  hung  projected  from 
the  building. 

Q.  Is  that  a  sign  of  the  type  that  we  have  just 
been  discussing?        A.  It  is. 

Q.  When  was  that  photograph  taken,  if  you  know 
(handing  witness  photograph)  ? 

A.  Just   shortly  after  it  was   hung;   we   always 
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made  a  practice  of  having  a  photograph  taken  as 

close  to  the  time  when  it  was  hung  as  possible. 

Mr.  LOFTUS.— Photograph  identified  by  the 
witness  I  offer  in  evidence  as  Defendants'  Exhibit 
''M-2." 

Mr.  GRIFFIN. — The  photograph  is  objected  to 
as  insufficiently  identified,  and  upon  the  further 
ground  that  there  is  no  proof  as  to  the  date  of  the 
erection  of  the  sign,  nor  any  proof  as  to  the  date  of 
the  taking  of  the  photograph. 

Mr.  LOFTUS.— Q.  When,  with  reference  to  the 
Denver  electrical  signs  which  you  mentioned,  was 
this  sign  which  is  shown  in  [141]  photograph 
Defendants'  Exhibit  "M-2"  erected,  before  or 
after?        A.  After. 

Mr.  GRIFFIN.— Q.  The  Denver  electrical  sign 
was  erected  after  this  one? 

A.  They  were  right  along,  pretty  close  together. 
I  was  just  trying  to  think.  It  is  that  Denver  elec- 
trical sign  you  have  reference  to? 

Mr.  LOFTUS.— Yes. 

A.  (Continuing.)  The  Denver  electrical  sign, 
the  first  one  we  built  was  erected  previous  to  that; 
that  was  in  1911. 

Q.  How  many  signs  did  you  construct  and  erect 
for  the  Denver  Electrical  Company?        A.  Two. 

Q.  When  was  the  first  one  erected? 

A.  In  December,  1911. 

Q;.  Do  you  mean  that  it  was  started  at  that  time 
or  finished  at  that  time? 

A.  That  is  the  time  it  was  hung,  finished. 
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Q.  How  are  you  able  to  fix  that  date? 

A.  From  the  city  records. 

Q.  Have  you  recently  looked  at  the  city  records 
to  determine  the  date?        A.  I  have. 

Q.  And  what  was  the  date  that  you  ascertained? 

A.  December,  1911;  I  don't  just  remember  the 
day  of  the  month. 

Q.  What  sort  of  a  record  was  this  which  you 
looked  at? 

A.  City  record  permit  to  hang  the  sign. 

Q.  Who  issues  those  permits? 

A.  The  City  Clerk. 

Q.  You  stated  that  you  erected  a  second  sign  for 
the  Denver  Electrical  Co.    When  was  it  erected? 

A.  About  six  months  later,  to  the  best  of  my  recol- 
lection. 

Q.  How  did  these  two  signs  compare  which  were 
erected  for  the  Denver  Electrical  Co.? 

A.  The  first  sign  we  erected  for  them  was  for  an 
electrical  show  in  the  auditorium;  after  we  got 
through  with  that  we  hung  one  over  their  door,  their 
working  place,  their  shop  where  they  made  the  fix- 
tures, and  had  us  make  a  more  elaborate  one  [142] 
later  to  go  over  their  show-room. 

Q.  Were  the  two  alike  in  construction  and  ap- 
pearance ? 

A.  One  had  a  rim-letter;  the  first  sign  did  not. 

Q.  By  a  rim,  what  do  you  mean? 

A.  A  metal  flaring  border  around  the  letter. 

Q.  Which  one  had  the  flaring  metal  border  around 
the  letter?        A.  The  latter  one. 
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Q;.  That  was  erected,  you  say,  approximately  six 
months  after  the  first  one*?! 

A.  I  say  in  June  or  July,  along  there,  1912. 

Q.  And  concerning  this  "drugs"  sign,  erected  in 
Littleton,  was  it  erected  before  or  after  the  second 
sign  for  the  Denver  Electrical  Company  was 
erected  ? 

A.  I  think  right  after;  they  were  erected  close 
together,  Yevy  close — well,  to  go  back  ten  or  twelve 
years  and  just  tell  exactly  which  was  which,  without 
a  record  of  it,  it  is  hard  to  do. 

Q.  What  other  signs  did  you  construct  and  erect 
in  Denver  or  vicinity  during  the  years  1911  or  1912 1 

Mr.  GRIFFIN. — The  question  is  objected  to 
unless  it  is  shown  that  the  signs  in  question  relate 
to  the  subject  matter  of  the  patent  in  issue  here. 

Mr.  LOFTUS.— Q.  I  will  modify  the  question, 
then,  to  the  extent  of  confining  it  to  a  sign  of  the 
type  shown  in  photograph  exhibit  "M-2,"  having  a 
flaring  metal  border  around  the  outline  of  the  letter, 
with  a  metal  front  and  a  glass  placed  behind  this 
metal  front  and  held  in  place  in  the  plane  of  the 
sheet  metal  front. 

A.  One  for  the  New  York  Floral  Co.,  in  July, 
1912,  and  one  for  Mrs.  DuBois  in  August,  1912. 

Q.  Can  you  give  the  address  of  those  places,  and 
state  in  what  city  or  town? 

A.  The  exact  number  I  could  not  give  you;  I  can 
give  you  the  location.  Mrs.  DuBois'  was  on  Broad- 
way, between  8th  and  9th.     [143] 

Q.  In  Denver? 
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A.  In  Denver.  The  New  York  Floral  Co.  was  on 
16th  Street,  between  California  and  Welton. 

Mr.  GRIFFIN.— Q.  All  in  Denver  1 

A.  All  in  Denver,  yes. 

Q.  The  New  York  Floral  Company,  where  was 
that? 

A.  On  16th  Street,  between  California  and 
Welton. 

Mr.  LOFTUS.— Q.  Were  these  two  signs,  viz., 
the  Floral  sign  and  the  DuBois  sign,  projecting 
signs  ? 

A.  The  New  York  Floral  Co.  sign  w^as  on  top  of 
the  roof.  It  was  a  perpendicular  sign,  but  on  16th 
Street  they  would  not  allow  any  sign  to  come  out 
over  two  feet,  therefore  we  had  to  set  it  back.  The 
DuBois  sign  was  a  projecting  sign,  six  feet  out. 

Q.  What  were  the  next  signs  of  this  type  which 
you  constructed  and  erected? 

A.  The  May  Company;  it  is  the  May  Shoe  and 
Clothing  Company. 

Q.  When  did  you  erect  the  first  sign  for  the  May 
Company?        A.  In  November,  1912. 

Mr.  GRIFFIN.— I  move  that  the  answer  of  the 
witness  be  stricken  out  as  it  shows  upon  its  face  it 
was  at  a  time  subsequent  to  two  years  prior  to  the 
filing  date  of  the  patent  that  this  testimony  seeks  to 
invalidate. 

Mr.  LOFTUS. — I  wish  to  call  opposing  counsel's 
attention  to  the  fact  that  any  knowledge  or  use  of  a 
sign  of  this  type  prior  to  the  filing  of  the  Hotchner 
patent  is  sufficient  to  invalidate  it,  in  the  absence  of 
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any  proof  that  Hotchner  had  completed  his  alleged 
invention  prior  to  the  date  of  the  filing  of  his  ap- 
plication, viz.,  October,  1914. 

Q.  Was  this  first  sign  for  the  May  Company  a 
projecting  sign?        A.  No,  it  was  an  inside  sign. 

Q.  How  are  you  able  to  fix  that  date  ? 

A.  I  got  information  on  it  before  I  left  Denver 
as  to  the  date  that  it  was  put  up.     [144] 

Q.  Do  you  mean  that  you  looked  up  the  records'? 

A.  No,  sir,  I  went  to  the  assistant  manager  of  the 
May  Company  and  found  out  the  dates.  There  was 
no  other  record  of  those.  You  did  not  need  a  permit 
to  put  a  sign  up  inside  of  any  building;  there  was 
no  other  record  made  only  between  the  May  Com- 
pany and  ourselves. 

Q.  This  date  which  you  give,  November,  1912, 
was  that  the  date  when  the  sign  was  started  or  when 
it  was  completed? 

A.  That  was  the  date  we  had  a  settlement  after 
the  completion,  when  paid  for. 

Mr.  GRIFFIN. — I  move  that  the  answer  of  the 
witness  to  the  previous  question  be  stricken  out,  as 
it  shows  upon  its  face  he  is  testifying  not  of  his  own 
knowledge,  but  upon  hearsay. 

The  WITNESS. — I  have  a  sworn  affidavit  here. 
(Producing  paper.) 

Mr.  LOFTUS.— Q.  Then  do  I  understand  that 
the  first  sign  for  the  May  Company  was  completed 
some  time  prior  to  November,  1912,  when  you  re- 
ceived payment  for  it? 

A.  Yes,  sir;  finished  and  installed. 
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Q.  How  long  prior  thereto? 

A.  It  was  practically  at  that  time;  there  was  not 
any  lapse  of  time  between  the  payment  part  and  the 
completion  of  the  sign. 

Q.  I  show  you  a  photograph,  and  call  your  at- 
tention particularly  to  the  sign  illustrated  thereon, 
reading,  "EXCELLO  TROUSERS— FINEST  ON 
EARTH,"  and  ask  if  you  can  identify  that  sign? 

A.  I  can. 

Q.  Please  tell  us  what  it  is? 

A.  It  is  a  sign  installed  in  the  May  Company,  on 
the  second  floor,  the  same  style  of  sign  we  have 
made. 

Q.  Who  installed  that  sign  % 

A.  The  Prismatic  Sign  Company. 

Q.  Which  of  these  signs  that  you  erected  for  the 
May  Company  is  this? 

A.  That  was  the  first  sign  we  erected  for  them. 
[145] 

Q.  Is  that  the  one  you  stated  was  paid  for  in 
November,  1912?        A.  Yes,  sir. 

Mr.  LOFTUS.— The  photograph  identified  by  the 
witness  is  marked  Defendants'  Exhibit  "M-3"  and 
offered  and  introduced  in  evidence  as  Defendants' 
Exhibit  "M-3." 

Mr.  GRIFFIN.— The  photograph  is  objected  to 
as  insufficiently  proven;  and  upon  the  further 
ground  that  there  is  no  showing  as  to  the  construc- 
tion delineated,  and  the  photograph  being  prior  to 
two  years  prior  to  the  filing  date  of  the  patent  it 
seeks  to  invalidate;  and  upon  the  further  ground 
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there  is  no  showing  as  to  when  the  photograph  was 

made. 

Q.  How  does  the  sign  shown  in  this  photograph, 
Defendants'  Exhibit  "M-3,"  compare  with  the  sign 
which  you  have  previously  described  and  sketched? 

A.  It  is  the  same  type  of  sign. 

Q.  Does  it  differ  in  any  respect!        A.  No,  sir. 

Q.  When  was  that  photograph  taken,  if  you 
know  ? 

A.  Right  along  at  the  same  time;  we  followed 
them  right  up  with  pictures. 

Q.  Who  took  this  picture   (showing)  ? 

A.  A  man  named  Dev.  Regnier.     [146] 

Q.  Taken  under  your  instructions? 

A.  Yes,  sir. 

Q.  Is  the  same  true  of  the  other  photograph. 
Defendants'  Exhibit  "M-2"? 

A.  Yes,  sir;  all  taken  under  our  instructions. 

Q.  Following  this  sign  shown  in  Defendants' 
Exhibit  "M-3"  what  other  signs  of  this  type  did 
you  construct  and  erect? 

Mr.  GRIFFIN. — The  question  is  objected  to  on 
the  ground  it  refers  to  the  signs  installed  less  than 
two  years  prior  to  the  filing  date  of  the  patent 
application  in  question. 

A.  We  installed  three  more  for  the  May  Com- 
pany then  the  next  following  year,  1913;  that  was 
December,  I  guess,  along  in  December,  1912;  just 
prior  to  1913,  along  about  Christmas  time. 

Q.  Christmas  time  in  1912  f 

A,  Yes,  sir;  Christmas,  1912. 
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Q.  What  kind  of  signs  were  they? 

A.  "SILVER  COLLARS."  That  was  the 
Christmas  of  1913;  I  should  say  that  other  one  was 

1912.  that  was  installed;  this  was  about  a  year  later, 

1913,  Christmas;  one  said  "HANNAN  SHOES"; 
another  "SILVER  COLLARS";  we  constructed 
those  at  one  time;  there  were  three  of  them  right 
across  the  store. 

Qi.  Those  were  all  inside  the  store? 

A.  Those  were  all  inside  the  store. 

Mr.  GRIFFIN.— Q.  Those  were  all  installed  at 
Christmas  of  1913?        A.  1913. 

Q.  You  mean  to  say  all  three  of  them  were  in- 
stalled at  Christmas  of  1913? 

A.  The  latter  three  I  just  mentioned,  yes,  sir; 
right  along  about  that  time;  one  in  particular  I 
know  was  constructed  because,  the  reason  I  know 
it  I  bought  some  goods  for  Christmas  presents  when 
my  wife  w^as  down  in  Los  Angeles,  so  I  am  positive 
about  the  time  that  part  of  those — three — were  in- 
stalled; they  were  installed  right  along  together 
there,  the  next  three.     [147] 

Mr.  LOFTUS.— Q.  You  state  your  wife  was  in 
Los  Angeles  the  Christmas  of  1913.  Have  you 
looked  that  up  recently  to  verify  it  ? 

A.  I  have  a  card  here  (producing  postal  card) 
that  my  sister  received  from  her  at  Los  Angeles, 
with  the  date  stamped  on  it,  which  shows  when  she 
was  there. 

Q.  Is  this  the  card  you  referred  to  (showing  wit- 
ness) ?        A.  That  is  the  card  I  refer  to. 
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Q.  What  is  the  date  shown  on  if? 

A.  Just  1913  stamped;  she  did  not  have  the  date. 

Q.  That  card  was  Avritten  by  whom  and  received 
by  whom? 

A.  By  my  wife  on  November  14th.  Yes,  it  was 
1913,  received  by  my  sister. 

Q.  I  show  you  photograph  illustrating  a  sign 
containing  the  words,  "HANNAN  SHOES  FOR 
MEN— FOR  WOMEN"  and  ask  if  you  can  identify 
the  same.        A.  I  can. 

Q.  What  can  you  tell  us  about  the  sign  shown 
there  ? 

A.  The  signed  was  installed  on  the  main  floor 
of  the  May  Company's  Shoe  Department. 

Q.  Is  that  the  sign  you  referred  to  in  one  of  your 
previous  answers'?        A.  It  is. 

Q.  That  was  erected  at  what  time? 

A.  The  latter  part  of  1913. 

Q.  Who  took  this  photograph? 

A.  Dev.  Regnier,  the  same  man  who  took  the 
others,  is  my  recollection. 

Q.  It  was  taken  under  your  instructions? 

A.  Yes,  sir. 

Q.  How  soon  after  the  sign  was  installed? 

A.  Very  shortly. 

Mr.  LOFTUS.— Photograph  identified  by  the  wit- 
ness is  offered  in  evidence  as  Defendants'  Exhibit 
"M-4." 

Q.  I  show  you  another  photograph  illustrating 
a  sign  bearing  the  words  '' SILVER  COLLARS  2 
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FOR  25  CENTS"  and  ask  if  you  can  identify  the 

sign  shown  there  f        A.  I  can. 

Q.  Is  that  one  of  your  signs'?        A.  It  is. 

Q.  Erected  for  whom? 

A.  For  the  May  Company. 

Q.  At  what  time? 

A.  Right  along,  in  the  latter  part  of     [148]     1913. 

Mr.  LOFTUS.— Photograph  identified  by  the 
witness  offered  and  marked  Defendants'  Exhibit 
"M-5." 

Mr.  GRIFFIN.— Both  exhibits  "M-1"  and 
''M-5"  are  objected  to  upon  the  ground  that  the 
witness  testified  that  they  were  installed  at  a  time 
less  than  two  years  prior  to  the  filing  date  of  the 
patent  here  in  issue  and  sought  to  be  invalidated; 
and  upon  the  ground  of  insufficient  identification. 

Mr.  LOFTUS. — What  signs  other  than  those  you 
have  already  testified  about,  were  constructed  and 
erected  by  you  in  Denver,  or  elsewhere  during  the 
year  1913? 

A.  "Wm.  Penn  Hotel,"  a  metal  sign  hung  under- 
neath it  by  a  man  named  Morgenson. 

Q.  I  show  you  photograph  illustrating  the  sign 
bearing  the  words  "WM.  PENN"  in  vertical  posi- 
tion and  the  word  "DRUGS"  in  a  horizontal  posi- 
tion beneath  the  same  and  ask  if  you  can  identify 
the  sign  shown  thereon.        A.  I  can. 

Q.  Is  that  the  sign  you  have  just  mentioned  as 
being  erected  in  1913?        A.  It  is. 

Q.  Can  you  state  approximately  what  part  of  the 
year  either  of  those  two  signs  were  erected  ? 
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A.  The  latter  was  erected  along  in  December, 
1913,  and  the  other  was  erected  just  previously; 
they  were  hung  close  together;  the  signs  were  sold 
together;  the  ''Wm.  Penn"  was  first. 

Mr.  LOFTUS. — Photograph  identified  by  the 
witness  is  offered  in  evidence  and  marked  Defend- 
ants' Exhibit  ''M-6." 

Mr.  GRIFFIN. — The  same  objection  is  made  to 
this  photograph  as  was  made  to  Defendants'  Ex- 
hibits ''M-4"  and  "M-5." 

Mr.  LOFTUS. — Q.  Have  you  any  record  or  pa- 
pers tending  to  show  when  either  of  the  signs  illus- 
trated in  Defendants'  Exhibit  "M-6"  was  con- 
structed and  erected? 

A.  I  have  the  contract. 

Q.  Will  you  please  produce  that  contract? 

A.   (Producing     [149]     paper.)     This   is   it. 

Mr.  GRIFFIN. — Any  testimony  with  respect  to 
this  contract  is  objected  to,  upon  the  ground  that 
it  refers  to  a  sign  erected  less  than  two  years  prior 
to  the  filing  date  of  the  patent  application  in  ques- 
tion. 

Q.  Please  read  that  contract  into  the  record. 

A.  (Reading:) 

ORIGINAL. 

No.  . 

Denver,  Colo.,  Dec.  3,  1913. 
To  Mr.  Morgensen. 

We  will  make  and  put  in  place,  ready  to  connect 
Prismatic  Electric   Sign   as   per  sketch   fur- 
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nished,  and  approved  by  you  for  the  sum  of  Fifty- 
five  Dollars. 

PRISMATIC  SIGN  CO. 
By  A.  MACKENZIE. 
Sign  with 
flasher 
10-25  watt 
lamps  Gold 
leaf  rim. 

The  above  proposition  is  accepted. 

HENRY  J.  MORGENSEN. 

20.00  cash  $10.00  each 

30  days. 

Paid  in  Full. 

Mr.  LOFTUS. — The  contract  produced  by  the 
witness  is  offered  in  evidence  and  marked  Defend- 
ants' Exhibit  ''M-7." 

Q.  Which  of  the  two  signs  shown  in  the  photo- 
graph, Defendants'  Exhibit  "M-6,"  is  referred  to 
in  the  contract,  Defendants'  Exhibit  "M-7." 

A.  The  lower  one,  "DRUGS." 

Q.  Referring  now  to  that  contract  when  would 
you  state  that  the  "DRUGS"  sign  shown  in  the 
photograph,  Defendants'  Exhibit  "M-6"  was 
erected?'        A.  In  December,  1913. 

Q.  Is  there  any  record  of  any  payments  made 
by  the  purchaser  of  this  sign? 

A.  There  is,  on  the  back  of  the  contract.     [150] 

Q.  Please  read  those  payments  into  the  record. 

A.  (Reading:) 
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Dec.  28tli,  1913 

Rec'd  $20.00 

Feb.   16         10.00 

Mch  13  10.00 

April  9,  1914— $10.00 

Q.  Who  made  these  entries  on  the  back  of  the 
contract?        A.  I  did. 

Q.  At  what  time  were  they  made,  with  reference 
to  the  receipt  of  payments;  were  they  made  at  or 
about  the  same  time? 

A.  The  first  payment  was  made  about  the  same 
time,  shortly  after  the  installation  of  the  sign. 

Q'.  The  question  is,  when  were  the  entries  made 
on  the  back  of  the  contract? 

A.  At  the  time  the  payments  were  made. 

Q.  As  I  understood  your  previous  answer,  the 
first  entry  was  made  after  the  sign  was  erected  ? 

A.  Yes,  sir. 

Q.  Do  you  recall  any  other  signs  of  this  type  put 
up  by  you  following  the  "WM.  PENN"  and 
''DRUGS"  signs  prior  to  October,  1914. 

A.  The  "WEINBERGER"  sign. 

Q.  What  kind  of  a  sign  was  that? 

A.  A  vertical  sign. 

Q.  Where  was  that  installed? 

A.  On  15th  Street,  between  Fremont  and  Court 
Place. 

Q.  In  Denver?        A.  In  Denver. 

Q.  Do  you  recall  the  date  when  it  was  installed? 

A.  January,  1914. 

Q.  Have  you  a  photograph  of  that  sign  ? 
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A.  I  have. 

Q.  Please  produce  it.  (Witness  produces  photo- 
graph. ) 

Mr.  LOFTUS. — Photograph  produced  by  the  wit- 
ness is  offered  in  evidence  as  Defendants'  Exhibit 
'^M-8." 

Q.  Was  that  photograph  taken  under  your  in- 
structions f        A.    It  was. 

Q.  Does  it  correctly  illustrate  the  sign  which  you 
installed  for     [151]     "Weinberger"? 

A.  It  does. 

Mr.  GRIFFIN. — The  introduction  of  the  photo- 
graph and  the  testimony  with  respect  thereto  is 
objected  to,  upon  the  ground  that  it  was  at  a  time 
less  than  two  years  prior  to  the  filing  date  of  the 
patent  at  issue  here  sought  to  be  invalidated. 

Q.  Have  you  any  record  showing  when  that 
"WEINBERGER"  sign  was  started  or  completed? 

A.  My  contract. 

Q.  What  does  the  contract  show,  or  have  you  that 
contract  with  you?        A.  I  have. 

Q.  What  does  it  show  ? 

A.  January  17,  1914. 

Q.  Was  that  the  date  you  made  the  contract? 

A.  Yes,  sir;  that  is  the  date  the  contract  was 
made. 

Q.  Does  the  contract  show  when  the  sign  was 
completed?        A.  It  does  not. 

Q.  How  soon  after  making  of  one  of  these  con- 
tracts would  the  sign  be  completed  ? 

A.  It  was  to  be  up  by  February  1st;  I  think  it 
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was  completed  within  the  time  limit. 

Q.  Was  it  usual  for  you  to  complete  those  signs 
within  the  time  limit  named  in  the  contract  ? 

A.  It  was. 

Mr.  LOFTUS. — The  contract  produced  by  the 
witness  is  offered  in  evidence  as  Defendants'  Ex- 
hibit "M-9,"  and  is  offered  in  evidence  as  Defend- 
ants' Exhibit  "M-9,"  and  is  as  follows: 

Defendants'  Exhibit  "M-9." 
ORIGINAL. 

No.  . 

Denver,  Colo.,  Jan.  17,  1914. 
To  M.  Weinberger,  312-15  St. 

We  will  make  and  put  it  in  place,  ready  to  con- 
nect.  One  Prismatic   Electric   Sign  as   per  sketch 
as  per  sketch  furnished,  and  approved  by  you  for 
the  sum  of  One  Hundred  Foi^rty  dollars 
To  be  paid  40.00  when  hung 
and  the  balance  $100.00  at 
25.00  per  Month.     Said  sign 
to  be  up  Feb.  1st. 

THE  PRISMATIC  SIGN  CO. 
Per  A.  M.  GRALL.     [152] 
Sign  is  to  be  17  ft.  long  and  32''  wide. 
The  above  proposition  is  accepted. 
Sign  to  be  14  inch  letters  without  the  apostrophe 
S. 

THE  COURT  PLACE  LIQUOR  CO. 

M.  WEINBERGER,  Pres. 
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(Endorsed:) 

Feb.  17th 
Cr  by  ck    $40.00 
Mch    19th     25.00 
Apr  20th      25.00 

Mr.  GRIFFIN. — The  introduction  of  the  contract 
is  objected  to  as  incompetent  and  immaterial;  upon 
the  further  ground  that  it  shows  upon  its  face 
that  it  refers  to  a  sign  mate  at  a  time  less  than  two 
years  prior  to  the  filing  date  of  the  patent  in  issue 
in  this  case. 

Mr.  LOFTUS. — Q.  Do  you  recall  any  other  elec- 
tric signs  of  this  type  installed  about  the  same 
time  as  the  Weinberger  sign? 

A.  One  for  the  Empress  Theatre. 

Qi.  Have  you  a  photograph  of  that  sign? 

A.  I  have. 

(Producing  photograph.) 

Mr.  GRIFFIN.— In  Denver?'        A.  In  Denver. 

Mr.  LOFTUS.— Q.  Referring  now  to  the  photo- 
graph which  you  have  produced,  what  portion  of 
the  signs  illustrated  thereon  were  constructed  and 
directed  by  you? 

A.  The  signs  known  to  the  trade  as  V-shaped 
signs,  the  Prismatic. 

Q.  What  is  the  reading  matter  on  that  sign? 

A.  "CONTINUOUS  11  A.  M.— 11  P.  M.  FIRST 
RUN  PICTURES"  and  '^ VAUDEVILLE." 

Q.  When  was  that  sign  erected? 

A.  March,  1914;  my  recollection  is  that  it  was 
along  near  the  same  time,  the  first  part  of  the  open- 
ing, in  the  spring. 
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Q.  Was  this  photograph  made  under  your  in- 
structions'?       A.  It  was.     [153] 

Q.  Does  it  correctly  illustrate  the  sign  that  is 
installed  for  this  Empress  Theatre?        A.  It  does. 

Mr.  LOFTUS. — Photograph  produced  by  the 
witness  is  offered  in  evidence  as  Defendants'  Ex- 
hibit ''M-10." 

Mr.  GRIFFIN. — This  photograph  is  objected  to 
upon  the  same  ground  as  objection  made  to  De- 
fendants' Exhibit  ''M-4"  and  ''M-5." 

Q.  Please  produce  that  contract,  Referring  now  to 
the  contract  that  you  have  produced.  What  is 
shown  thereby f    What  does  it  show? 

A.  It  shows  the  Empress  Theatre  with  a  sign  of 
the  type  mentioned. 

Q.  At  what  date?        A.  March  31,  1914. 

Q.  When  was  that  sign  completed? 

A.  I  should  say  in  thirty  days. 

Mr.  LOFTUS. — Contract  produced  by  witness  is 
offered  in  evidence  as  Defendants'  Exhibit  "M-11.'^ 

Mr.  GRIFFIN.— The  offer  is  objected  to  as  ir- 
relevant, incompetent  and  immaterial;  on  the  fur- 
ther ground  that  it  refers  to  a  sign  erected  within 
a  period  of  less  than  two  years  prior  to  the  applica- 
tion for  the  patent  here  in  issue. 

Mr.  LOFTUS. — Q.  The  various  photographs 
which  you  have  identified  and  which  have  been  of- 
fered here  in  evidence,  do  they  correctly  show  the 
signs  which  you  have  installed  and  which  you  have 
testified  about?        A.  They  do. 

Q.  And  are  all  those  signs  similar,  or  do  they  dif- 
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fer  in  any  respect  as  to  construction? 

A.  The  construction  is  the  same  in  all  of  them, 
any  more  than  some  of  them  have  a  rim  around 
their  corners;  a  few  with  the  rim  off  of  them,  but 
the  general  construction  is  the  same. 

Q'.  Did  you  ever  construct  a  model  of  this  type 
of  letter  ?        A.I  did,  several  of  them. 

Q.  Have  you  such  a  model  available  here,  and 
which  you  can  produce  to  show  the  type  of  letter 
which  is  used  in  these  signs? 

A.  There  is  a  model  here;  yes,  sir.     [154] 

Mr.  LOFTUS.— Please  produce  it. 

(Witness  produces  model.) 

Q.  Referring  to  the  model  w^hich  you  have  just 
produced,  by  whom  was  that  constructed,  or  under 
whose  orders'? 

A.  By  the  Prismatic  Sign  Co.,  of  Denver. 

Q.  Approximately  when  was  it  constructed? 

A.  I  believe  during  the  year  1914;  I  could  not 
positively  say;  we  were  making  samples  right  along 
and  fellows  taking  them  out. 

Q.  What  was  the  purpose  and  object  in  construct- 
ing this  model  or  sample  I 

A.  For  salesmen  to  take  with  them  to  sell  signs 
from. 

Q.  How  did  the  construction  shown  in  this  model 
or  sample  compare  with  jout  commercial  form  of 
letter,  such  as  shown  in  these  various  photographs'? 

A.  The  same  thing;  the  same  principle. 

Mr.  LOFTUS. — The  model  produced  by  the  wit- 
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ness  is  offered  in  evidence  as  Defendants'  Exhibit 

''M-12." 

Mr.  GRIFFIN.— The  offer  of  the  model  as  an 
exhibit  in  question  is  objected  to  upon  the  ground 
that  the  witness  has  stated  it  was  made  in  1914, 
which  shows  upon  its  face  that  it  was  incompetent 
to  anticipate  any  matter  in  the  patent  in  issue  in 
this  cause. 

Mr.  LOFTUS. — Q.  What  can  you  say  in  regard 
to  the  sign  for  one  Mrs.  Ida  Wright,  Cadillac  Hotel, 
1731  California  street  fi 

Mr.  GRIFFIN.— Objected  to  as  leading.  Let  the 
witness  tell  of  the  signs  he  has  made,  and  not  have 
the  names  of  signs  suggested  to  him. 

Mr.  LOFTUS.— Q.  Did  you  erect  a  sign  for  the 
person  just  mentioned?        A.  I  did. 

Q.  When  was  that  erected? 

A.  During  the  year  1912;  I  cannot  give  the  exact 
month. 

Q.  Have  you  any  records  or  papers  bearing  on 
this  sign? 

A.  I  have  a  letter  from  her  in  regard  to  what  she 
thought  of  the  sign — testimonial  letter. 

Mr.  LOFTUS.— Please  produce  that  letter. 

(Witness  produces  the  letter  requested.)     [155] 

Mr.  LOFTUS.— Please  copy  the  letter  into  the 
records. 

Mr.  GRIFFIN.— I  object  to  the  copying  of  this 
letter  into  the  record.  It  is  an  unsigned  letter  and 
improperly  identified;  dated  at  a  time  about  six 
weeks  prior  to  the  filing  of  the  patent  in  question, 
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and  insufficiently  identifies  any  sign  to  which  it  re- 
fers, as  to  time  or  place. 
(The  letter  is  as  follows:) 

Denver,  Colo.,  Sept.  9-14. 
Prismatic  Sign  Co., 

Denver — 
Gentlemen : 

This  is  to  certify  that  I  have  used  one  of  your 
prismatic  signs  for  more  than  a  year  and  consider 
it  the  best  sign  for  daylight  and  night  service,  and 
feel  that  it  has  brought  me  new  business  and  con- 
sider it  a  good  investment. 

Mrs.  IDA  WRIGHT, 

Cadillac  Hotel, 
1731  California  St. 

Q.  Is  that  the  original  letter  which  you  received 
from  Mrs.  Ida  Wright.        A.  It  is. 

Q'.  When  was  that  received? 

A.  I  could  not  state  positively  about  the  date; 
there  are  too  many  dates  to  remember  them. 

Q.  When  was  it  received  with  reference  to  the 
date  shown  on  the  face  of  it. 

A.  It  was  received  on  the  date  shown  there,  Sep- 
tember 9,  1914. 

Q.  Received  by  you? 

A.  Yes,  sir;  I  went  and  asked  for  it. 

Q.  Where  has  it  been  kept  since  that  time?' 

A.  In  the  possession  of  the  Prismatic  Sign  Co., 
among  the  records  and  things. 

Q.  Where  have  these  various  photographs  which 
have  been  produced  and  contracts  and  other  docu- 
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ments  which  have  been  produced  here,  been  keptt 

A.  In  the  possession  of  the  Prismatic  Sign  Co. 
[156] 

Q.  When  were  they  removed  from  the  files? 

A.  I  brought  them  with  me  when  I  came  here 
Monday  at  1:30  o'clock. 

Q.  Of  this  week?        A.  Yes,  sir. 

Mr.  LOFTUS. — Letter  produced  by  the  witness 
and  which  has  been  copied  into  the  record  is  of- 
fered in  evidence  as  Defendants'  Exhibit  "M-13." 

Mr.  GRIFFIN.— The  letter  is  objected  to;  in- 
competent and  immaterial,  insufficiently  identified; 
upon  the  further  ground  that  it  is  not  a  signed 
letter  and  does  not  refer  to  a  sign  made  at  a  par- 
ticular time  or  place,  nor  to  the  kind  of  a  sign. 

Mr.  LOFTUS. — Q.  How  did  the  sign  which  you 
erected  for  Mrs.  Ida  Wright  compare  with  the  other 
signs  which  you  have  testified  about  and  which  are 
shown  in  these  various  photographs  and  illustrated 
by  the  model  exhibit  ''M-12"? 

A.  The  same  thing. 

Q.  Why  did  the  Prismatic  Sign  Co.  discontinue 
business  ? 

A.  On  account  of  the  high  cost  of  materials,  and 
material  being  hard  to  get,  and  on  account  of  the 
competition  we  had  with  the  City  Utilities  Commis- 
sion and  the  Denver  Gas  &  Electric  Company. 

Q.  Can  you  name  any  other  signs  w^hich  you  have 
not  already  mentioned,  which  were  constructed  and 
erected  by  you  prior  to  October,  1914? 
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A.  We  sent  some  to  Butte,  Montana,  for  the  Val 
Blatz  Brewing  Company. 

Q.  Have  you  any  records,  documents  or  photo- 
graphs bearing  on  the  signs  which  you  built  for  the 
Val  Blatz  Brewing  Co.?        A.  I  have. 

Mr.  LOFTUS.— Please  produce  them. 

(Witness  produces  photographs  and  papers.) 

Q.  What  is  the  nature  of  these  records;  describe 
them. 

A.  One  is  in  the  form  of  a  contract,  and  another 
is  a  testimonial  letter. 

Q.  Is  there  a  photograph  included  there? 

A.  Yes,  sir;  a  photograph.     [157] 

Q.  Does  this  photograph  correctly  show  one  of 
the  signs  which  you  constructed  for  the  Blatz  Brew- 
ing Company?        A.  It  does. 

Q.  Under  whose  instructions  was  this  photograph 
taken?        A.  The  Prismatic  Sign  Company. 

Q.  When  and  where  was  that  sign  erected? 

A.  Where  was  it  erected? 

Q.  Yes,  when  and  where. 

A.  It  says  ''621  B'  Street,"  in  Denver;  I  cannot 
tell  you  exactly  the  date;  you  are  getting  too  many 
of  them  for  me  to  try  to  remember;  during  1914 
though. 

Q.  What  part  of  the  year? 

A.  Along  about  July;  it  was  summer,  I  believe, 
warm  weather. 

Mr.  LOFTUS.— Photograph  produced  by  the 
witness  is  offered  in  evidence  as  Defendants'  Ex- 
hibit "M-M." 
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Mr.  GRIFFIN. — The  photograph  is  objected  to 
upon  the  ground  of  insufficient  identification;  upon 
the  further  ground  that  it  refers  to  a  sign  con- 
structed at  a  time  less  than  two  years  prior  to  the 
filing  date  of  the  patent  in  question  here. 

Q.  Referring  now  to  the  letter  which  you  have 
produced,  by  whom  was  that  received? 

A.  Received  by  the  Prismatic  Sign  Co. 

Q.  At  what  date?        A.  August  15,  1914. 

Q.  Where  has  it  been  kept  since  that  time? 

A.  It  has  been  kept  with  the  photographs  that 
have  just  been  produced  in  possession  of  the  Pris- 
matic Sign  Co. 

Mr.  LOFTUS. — Letter  produced  by  the  witness 
is  offered  in  evidence  as  Defendants'  Exhibit 
''M-15." 

Mr.  GRIFFIN. — This  letter  is  also  objected  to  as 
purporting  to  be  merely  a  copy,  and  is  not  a  signed 
letter,  and  is  insufficiently  identified. 

Q.  What  steps,  if  any,  have  you  taken  to  verify 
or  establish  the  dates  when  these  various  signs  were 
constructed  an^  erected  by  you,  in  Denver  or 
vicinity?     [158] 

A.  I  have  been  in  the  office  at  the  city  hall  for 
the  permits,  showing  the  date  permits  were  taken 
out. 

Q.  Were  you  able  to  obtain  certified  copies  of  any 
of  these  permits? 

A.  I  was,  yes,  sir,  of  the  Denver  Electrical  Com- 
pany. 

Q.  Have  you  that  certified  copy  with  you? 
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A.  I  have. 

Mr.  LOFTUS.— Please  produce  it. 

(Witness  prodvices  paper.) 

Q.  Which  of  the  signs  built  by  you  for  the 
Denver  Electrical  Company  does  this  document 
refer  to?        A.  The  first  one. 

Q.  Were  you  able  to  obtain  any  certified  copy  of 
the  permit  for  the  second  sign?        A.  Yes,  sir. 

Q.  Have  you  that  with  you? 

A.  There  is  one  on  the  road.  It  should  be  here 
soon. 

Q.  When  do  you  expect  to  receive  that? 

A.  In  the  next  day  or  two. 

Q.  Have  you  any  photograph  or  illustration  of  a 
sign  erected  by  you  for  the  Denver  Electric  Com- 
pany? 

A.  That  should  be  here  too;  it  has  been  sent;  it 
should  have  been  here;  it  should  be  here  by  this 
time. 

Mr.  LOFTUS.— Certified  copy  of  the  permit  just 
produced  by  the  witness  is  offered  in  evidence  as 
Defendants'  Exhibit  "M-16." 

Mr.  GRIFFIN.— The  offer  is  objected  to  as 
irrelevant,  incompetent  and  immaterial;  upon  the 
further  ground  that  it  does  not  show  the  character 
of  sign  to  which  it  refers;  as  to  whether  the  sign 
was  in  any  way  in  anticipation  of  anything  in  this 
action. 

Mr.  LOFTUS.— Q.  Are  you  acquainted  with 
Mr.  C.  E.  Sprague? 

A.  I  am. 
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Q.  In  what  way  did  you  become  acqviainted  with 
him? 

A.  Through  working  in  co-operation  with  him. 
In  the  selling  of  signs  in  the  city  of  Denver. 

Q.  What  was  the  nature  of  Mr.  Sprague's  work? 

A.  He  was  with  the  Denver  Gas  &  Electric  Light 
Company,  [159]  the  corporation  that  furnished 
the  current  for  the  signs. 

Q.  During  what  years  did  you  know  him  in 
Denver  ? 

A.  About  1910  to  1915,  I  think;  four  or  five 
years. 

Q.  Where  is  he  now? 

A.  He  is  in  San  Francisco;  I  met  him  the  other 
day  here. 

Mr.  LOFTUS. — Notice  is  given  on  the  record 
that  Mr.  C.  E.  Sprague  will  be  called  as  a  witness 
on  behalf  of  the  defendants  in  this  case  immediately 
following  the  conclusion  of  the  present  witness' 
testimony.  There  being  no  further  direct  examina- 
tion at  this  time,  it  will  be  necessary  to  delay  the 
completion  of  this  witness'  testimony  until  the 
photographs  and  certified  copies  of  the  permits 
mentioned  by  hun  have  been  received  from  Denver, 
Colorado.  The  counsel  for  plaintiff  is  advised  that 
he  may  cross-examine  at  this  time,  with  the  under- 
standing that  the  direct  examination  of  the  witness 
will  be  completed  just  as  soon  as  the  dociunents  re- 
ferred to  have  been  received,  the  time  and  place  of 
which  will  be  duly  communicated  to  him. 
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Cross-examination  by  Mr.  GRIFFIN. 

Q.  How  did  you  come  to  go  into  the  electric  sign 
business  ? 

A.  We  patented  this  Prismatic  Sign;  that  is  the 
way  we  went  into  the  electric  sign  business.  We 
had  been  in  the  sign  business  for  years,  in  connec- 
tion with  our  regular  business. 

Q.  What  was  the  number  of  the  patent,  do  you 
know  ? 

A.  No,  sir;  I  could  not  give  you  the  number. 

Q.  In  whose  name  was  the  patent  taken  out? 

A.  Archibald  Mackenzie  and  T.  M.  Norton. 

Q.  What  was  the  date  of  that  patent? 

A.  The  issuance? 

Q.  Yes. 

A.  I  am  all  confused  on  dates.  In  1910,  I  think 
it  was  January,  14th  I  could  not  tell  you  positively 
without  referring  to  something  to  refresh  my  recol- 
lection; I  have  got  [160]  too  many  things  mixed 
up,  and  that  is  one  thing  I  ought  to  remember  is 
the  date  of  my  patent,  if  anything. 

Q.  You  are  uncertain  as  to  dates? 

A.  Yes,  sir;  I  am;  that  is  where  there  are  so 
many  of  them  together. 

Q.  Don't  you  know  when  this  patent  was  applied 
for? 

A.  I  think  it  was  patented  January  14,  1910. 

Q.  And  that  patent  illustrates  the  construction  of 
the  Prismatic  Signs,  does  it?        A.  It  does. 

Q.  Have  you  a  copy  of  that  patent? 

A.  I  have. 

Q.  Have  you  a  copy  with  you? 
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A.  No,  sir;  I  have  not. 

Q.  Does  that  patent  illustrate  the  construction  of 
the  first  one  of  these  signs  that  you  have  made? 
A.  Of  the  sample,  yes,  sir,  the  model. 
Q.  And  does  that  patent  illustrate  the  construc- 
tion of  the  sign  that  you  sent  to  Littleton,  Colorado  ? 
A.  It  does. 

Mr.  LOFTUS. — Q.  Do  you  understand  what  is 
meant  by  the  word  "illustrate." 

Mr.  GRIFFIN. — He  does  not  need  to  have  any 
question  asked  him.  I  object  to  any  question  being 
interjected  by  opposing  counsel  during  the  cross- 
examination  of  the  witness. 

Mr.  LOFTUS. — Then  I  object  to  the  questions 
directed  along  this  line,  unless  the  questions  make 
clear  what  is  intended  by  the  word  "illustrated." 

The  WITNESS.— That  would  depend  on  what  he 
means  by  "illustrate."  They  were  made  according 
to  the  patent  as  near  as  we  could  make  it. 

Mr.  GRIFFIN. — They  were.  Now  you  say  that 
it  was  not  until  after  1912  that  the  Denver  ordi- 
nances would  allow  you  to  put  up  one  of  those  signs. 
A.  To  extend  out  over  the  sidewalk ;  We  could  put 
them  flat ;  next  to  the  building ;  there  was  an  ordi- 
nance that  said  that  class  of  sign  was  to  be  classified 
as  an  electric  sign  and  that  if  you  put  a  sign  out 
from  a  building,  if  it  was  an  electric  sign,  it  should 
be  classified  as  being  outlined  by  electric  bulbs. 

Q.  You  did  not  put  up  any  of  those  signs  then 
until  after  that  ordinance  was  changed? 

A.  Yes,  sir;  put  up  one  for  the  Denver     [161] 
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Electrical  Company,  flat  faced  to  the  building;  one 

for  the  New  York  Floral  Company,  back  on  the 

lot  there;  we  were  not  allowed  to  go  out  over  the 

sidewalk. 

Q.  And  the  signs  that  you  put  up  in  1911  were 
made  in  accordance  with  the  construction  outlined 
in  the  patent? 

Mr.    LOFTUS. — Same    objection    as    previously 

made,  on  the  ground  that  the  question  is  indefinite. 

A.  They  were  made  along  the  same  lines ;  yes,  sir ; 

as  near  as  we  could  make  them,  to  conform  with 

the  construction  mentioned  in  the  patent. 

A.  To  conform  with  the  construction  disclosed  in 
the  patent?        A.  Yes,  sir. 

Q.  And  of  these  signs  made  in  1912,  they  were 
made  also  to  conform  with  the  construction  dis- 
closed in  your  patent?        A.  Yes,  sir. 

Mr.  GRIFFIN.— I  would  like  to  get  a  copy  of 
this  patent  and  I  ask  the  witness  if  he  can  certainly 
place  the  date. 

Q.  Upon  making  an  examination  in  the  Annual 
Index  of  the  Patent  Office  we  ascertain  the  number 
977665  on  an  illuminated  sign,  dated  December  6th. 
Is  that  the  patent  to  which  you  have  just  referred. 
(Exhibiting  to  witness.) 
A.  That  is  the  patent. 

Q.  Showing  you  in  the  Official  Gazette  of  the 
Patent  Office  the  printed  matter  relating  to  patent 
977665  on  illuminated  signs,  found  in  volume  161 
of  the  Official  Gazette  at  page  84,  I  will  ask  you  if 
that  is  the  sign  you  have  just  referred  to. 
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Mr.  LOFTUS.— Objected  to  for  the  reason  that 
the  Patent  Office  Gazette  purports  to  show  only  a 
very  limited  portion  of  any  drawing  or  description 
of  the  patent,  it  represents  secondary,  and  not  the 
best  evidence,  and  thus  any  further  cross-examina- 
tion based  on  the  impartial  showing  of  the  Patent 
Office  Gazette  would  be  improper,  unless  the  com- 
plete copy  is  obtained,  so  that  the  witness  may  be 
able  to  identify  the  construction  shown,  in  the  pat- 
ent and  answer  the  question  intelligibly.     [162] 

Q.  Did  you  ever  have  any  other  patent  than  that 
one  on  the  subject  matter  of  electric  signs'? 

A.  There  is  one  pending ;  it  has  never  been  finally 
allowed  that  I  have  heard  of. 

Q.  Did  you  ever  have  any  patent  as  early  as  1914 
on  an  electric  sign,  other  than  the  one  I  have  called 
your  attention  to? 

A.  I  think  we  applied  for  one  prior  to  that,  an 
improvement  on  the  same  sign. 

Q.  Was  the  patent  granted  on  the  application? 

A.  No,  sir;  it  never  has  up  to  date,  that  I  have 
heard. 

Q.  But,  in  any  event,  that  showing  in  the  official 
Gazette  illustrates  the  sign  made  by  you  in  1911  and 
1912? 

Mr.  LOFTUS. — Objected  to  as  irrelevant,  incom- 
petent and  immaterial;  for  the  further  reason  that 
the  showing  is  incomplete,  and  is  diminutive  to  the 
point  of  being  incapable  of  understanding. 

Mr.  GRIFFIN. — Q.  Do  you  understand  the 
showing  made  in  the  illustration  on  page  84  of  the 
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Gazette,  volume  161,  relating  to  your  patent? 

A.  Well,  that  is  the  official  drawing  that  our  pat- 
elit  was  supposed  to  be  based  on. 

Q.  Do  you  understand  it?        A.  I  do, 

Q.  Do  you  think  that  it  properly  illustrates  the 
invention  disclosed  in  your  application? 

Mr.  LOFTUS. — Objected  to  as  calling  for  the 
conclusion  of  the  witness ;  it  being  immaterial  as  to 
what  this  witness  thinks  as  to  the  accuracy  of  the 
reproduction. 

Mr.  GRIFFIN. — Does  that  illustration  properly 
represent  the  signs  made  by  you  and  here  testified 
about,  in  1911  and  1912? 

A.  The  working  principles  of  it,  yes,  sir. 

Q.  Does  that  sketch  fully  illustrate  the  signs  you 
have  testified  about  as  being  made  by  you  in  1911 
and  1912? 

Mr.  LOFTUS.— Objected  to,  for  the  reason  the 
alleged  illustration  on  its  face  purports  to  be  an 
abridgment.         A.  It  does  not.     [163] 

Q.  You  say  the  first  sign  made  by  you,  such  as 
you  have  testified  about,  was  installed  for  the 
Denver  Electrical  Company  in  December,  1911? 

A.  Yes,  sir. 

Q.  When  did  that  sign  reach  the  Denver  Elec- 
trical Company,  and  where  is  that  sign  now? 

A.  I  could  not  tell  you. 

Q.  How  long  was  it  used? 

A.  It  was  used  up  to  the  date  they  took  a  double 
store  on  the  comer  for  their  show  rooms,  when  this 
new  sign  was  made,  and  that  store  was  rented  to  an- 
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other  party,  and  the  sign  taken  down;  I  don't  know 

what  became  of  the  sign. 

Q.  And  you  have  no  photographs  of  that  sign  ?  * 

A.  There  are  some  on  the  road  now;  they  should 
be  here;  there  were  orders  left  to  have  them  taken. 

Q.  When  were  the  photographs  taken? 

A.  They  are  not  taken  yet ;  they  were  telegraphed 
for;  they  should  be  here  now. 

Q.  Is  that  sign  still  in  existence? 

A.  The  one  referred  to,  I  could  not  say. 

Q.  The  sign  installed  in  December,  1911? 

A.  I  could  not  say  where  that  is. 

Q.  How    could   there   be    any   photograph    of   it 
taken  at  the  present  time? 

A.  The  second  sign  I  referred  to  of  the  Denver 
Electrical  Co. ;  there  were  two  signs  made  for  them. 

Q.  And   the   second  sign  made   for  the   Denver 
Electrical  Company  was  made  sometime  in  1913? 

A.  No,  sir;  it  was  made  about  six  months  after 
December,  1911 — in  the  summer  of  1912. 

Q.  Who  was  working  for  you   at  the   time   the 
signs  were  made? 

A.  The   special  sign  for   the   Denver   Electrical 
Co.? 

Q.  No,  at  the  time,  in  1911  and  1912. 

A.  Norton  and  myself  made  most  of  those  signs 
at  that  time. 

Q.  You  and  Mr.  Norton  were  the  sole  employees  ? 

A.  Yes,  sir,  at  that  time,  when  we  first  started  in. 

Q.  Where  is  Mr.  Norton  now? 

A.  In  Denver.     [164] 
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Q.  What  is  his  address,  do  you  know  ? 

A.  It  used  to  be  1835  West  25th  Avenue,  but  he 
is  in  the  next  block  now ;  the  Denver  address  would 
catch  him. 

Q.  What  company  is  he  with? 

A.  In  business  for  himself,  painting  and  decorat- 
ing, the  same  business  that  I  am  in. 

Q.  And  these  signs  that  were  erected  at  Littleton, 
Colorado,  were  they  also  made  in  accordance  with 
the  construction  disclosed  in  your  patent? 

A.  They  were  made  according  to  our  patent,  but 
they  had  a  little  different  style  letter;  the  rim  was 
put  on  those — that  was  not  included  in  the  patent, 
which  made  it  a  little  more  elaborate  sign,  a  more 
effective  sign,  by  rimming  them  that  way. 

Q.  And  what  time  of  the  year  were  those  signs 
installed,  did  you  say? 

A.  They  were  installed  in  the  smnmer  of  1912. 

Q.  How  do  you  place  that  date? 

A.  Well,  I  know  the  Denver  Electrical  Company 
sign  was  made  in  1911,  and  the  Littleton  signs  were 
the  next  signs  made  after  that;  I  remember  it  was 
in  the  summer  months. 

Q.  Did  they  allow  you  to  put  up  an  interiorly 
lighted  sign  prior  to  1912  at  any  place  in  Denver? 

A.  Put  them  up  any  time;  no  restrictions  on  in- 
terior lighting. 

Q.  What  were  the  restrictions  prior  to  1912? 

A.  In  order  to  be  classified  as  an  electric  sign  and 
get  the  privilege  of  going  out  six  feet  from  the 
building  and  fifteen  feet  above  the  sidewalk — which 
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was  the  ordinance  for  electric  signs — every  letter  or 
device  had  to  be  outlined  by  electric  bulbs.     Ours 
did  not  have  that,  so  it  was  not  classified  as  an  elec- 
tric sign. 

Q.  But  you  were  still  allowed  to  hang  one  of 
those  signs  prior  to  that  time,  you  say? 

A.  Only  to  conform  with  the  ordinance. 

Q.  Would  an  interiorly  lighted  sign  conform  to 
the  ordinance? 

A.There  was  no  ordinance  on  interior  lighting; 
anything  beyond  the  lot  line  was  controlled  by  the 
ordinance.     [165] 

Q.  No,  I  mean  interiorly  lighted  signs,  as  dis- 
tinguished from  other  signs'? 

A.  That  is  what  I  say;  they  would  not  allow  an 
interiorly  lighted  sign  unless  it  was  outlined  by 
bulbs;  that  w^as  the  only  kind  of  a  sign  that  was 
classified  as  an  electric  sign.  But  I  am  speaking  of 
interior  signs,  inside  of  a  building;  I  have  refer- 
ence to  those. 

Q.  Have  you  installed  those  inside  of  buildings? 

A.  I  have,  for  the  May  Company,  in  1912. 

Q.  And  this  sign  for  the  May  Company,  when 
was  that  installed?        A.  1912. 

Q.  You  said  in  November,  1912;  is  that  correct? 

A.  Whatever  date  I  gave  you  at  the  time  is 
correct. 

Q.  You  have  no  definite  recollection  as  to  when 
the  May  Company  sign  was  actually  installed,  and 
depend  wholly  upon  your  recollection — 

A.   (Interrupting.)     I  have  an  affidavit  here — 
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Q.  (Continuing.)  — or  a  record  or  some  other 
matter  obtained  from  the  May  Company? 

A.  I  was  putting  out  a  good  many  signs;  I  can- 
not remember  the  exact  date  of  every  sign.  I  testi- 
fied I  put  out  75  or  80,  I  thought ;  it  is  pretty  hard 
to  remember  each  date. 

Q.  Now,  about  this  Neef  Brothers  Brewing  sign, 
when  did  you  say  that  was  put  out? 

A.  In  the  summer  of  1912. 

Q.  How  do  you  fix  that  date? 

A.  I  know  it  was  among  the  first  signs  that  we 
built  that  could  go  out  at  all,  that  was  out  of 
Denver  and  we  built  that  in  1912 ;  that  was  the  first 
year  that  we  were  allowed  to  put  up  any  signs  that 
would  project  over  the  sidewalk  in  Denver,  and  this 
went  out  a  little ;  we  could  put  it  up  there.  I  know 
it  was  prior  to  1912. 

(Thereupon,  by  consent,  a  recess  was  taken  to  two 
o'clock  P.  M.,  Wednesday,  February  9th,  1921,  at 
which  time  the  parties  being  present  as  before,  the 
cross-examination  of  the  witness  was  [166]  re- 
sumed.) 

Mr.  GRIFFIN.— Q.  Have  you  talked  with  any- 
one concerning  the  testimony  you  are  about  to  give  ? 

A.  I  have,  previously. 

Q.  During  the  intermission. 

A.  No,  sir;  first  time  they  saw  him. 

Q.  Have  you  talked  with  any  other  person  about 
the  testimony  you  are  about  to  give? 

A.  I  have  talked  the  testimony  over  generally,  in 
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a  general  way;  that  is  what  I  was  brought  out  here 

for,  to  testify  to  my  sign. 

Q.  Who  brought  you  out  here? 

A.  I  was  brought  out  by  Mr.  Thompson. 

Q.  The  Federal  Sign  System  paid  your  expenses  I 

A.  Yes,  sir;  naturally;  why  should  they  not? 

Q.  And  you  were  brought  out  for  the  sole  pur- 
pose of  giving  testimony  in  this  case? 

A.  Yes,  sir. 

Q.  Are  your  other  expenses  paid? 

A.  Yes,  sir,  and  my  time. 

Q.  And  your  time? 

A.  Yes,  sir.  I  am  in  business  in  Denver,  and  I 
cannot  very  well  afford  to  give  my  time  for  nothing. 

Q.  Up  to  the  first,  we  will  say  up  to  January  1st, 
1912,  how  many  signs  had  you  made  altogether,  of 
any  kind,  electric  signs  ? 

A.  Oh,  roughly  speaking,  I  should  say  in  the 
neighborhood  of  about  25. 

Q.  Can  you  remember  some  of  these  signs,  and 
where  they  were  installed. 

A.  The  two  went  to  Littleton  prior  to  June  1, 
1912.  The  reason  I  can  state  that  date  is,  the  two 
in  Littleton — 

Q.  (Interrupting.)     I  am  not  talking  about  1912. 

A.  That  is  the  question  you  asked. 

Q.  I  say  signs  of  any  kind,  prior  to  January  1, 
1912. 

A.  That  is  what  I  say;  there  were  signs  made 
that  went  to  Littleton  prior  to  June,  1912. 
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Q.  I  am  not  asking  about  June.  You  did  not  get 
my  question. 

A.  I  don't  know  how  else  I  can  answer  it. 

Q.  Of  signs  made  prior  to  January  1,  1912,  of 
any  kind,  how  many  signs  had  your  company  made  ? 

A.  I  know  we  had  not  made  very  [167]  many 
prior  to  that  time  that  the  Denver  Electric  Com- 
pany sign  was  made. 

Q.  You  can't  remember  of  any  sign,  other  than 
the  Denver  Electrical  Company  sign,  made  by  your 
company  prior  to  January  1,  1912? 

A.  One  for  the  Sanderson  people,  for  coffee;  that 
has  not  been  introduced  at  all— 'MOROVIT,"  I 
think. 

Q.  The  Sanderson  Coffee  Company? 

A.  Yes,  sir;  W.  S.  Sandercson  Brothers. 

Q.  Where  was  that  installed? 

A.  On  15th  Street,  between  Curtis  and  Arapahoe, 
in  Denver,  what  is  known  as  the  tramway  loop. 

Q.  And  those  are  the  only  two  signs  that  you  can 
remember  installing  prior  to  January  1,  1912? 

A.  Those  two  went  to  Littleton,  I  am  satisfied, 
prior  to  that. 

Q.  No,  prior  to  January  1;  not  June. 

A.  I  know,  I  understand  what  you  mean.  I  say 
I  am  certain  now  of  the  Littleton  signs.  What  re- 
freshed me  about  that  is  that  I  got  to  thinking 
about  the  time  I  could  put  up  the  Denver  sign, 
which  was  the  16th  of  June,  1912,  and  I  know  the 
Littleton  signs  went  to  Littleton  before  we  were 
able  to  put  up  any  in  Denver  at  all;  before  we  could 
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hang  any  signs  out  any  distance  at  all  from  the 

lot  line  in  Denver;  we  placed  those  in  Littleton. 

Q.  This  "MOROVIT"  coffee  sign;  where  was 
that  sign  hung?  That  was  not  a  sign  of  this  char- 
acter? 

A.  A  sign  of  this  character,  but  not  extending 
from  the  lot  line;  it  was  in  the  doorway. 

Q.  It  was  not  a  sign  with  a  raised  rim? 

A.  Yes,  it  was.  It  was  put  inside  of  the  lot  line. 
We  were  not  allowed  to  go  out  any  distance  from 
the  lot  line  under  the  ordinance;  they  had  that 
drafted  after  June,  1912. 

Q.  You  said  this  morning  you  had  never  installed 
a  sign  of  this  character,  except  one  in  1911. 

A.  I  did  not. 

Q.  You  said  the  first  sign  for  the  Denver  Elect- 
ric Company  did  not  have  a  raised  rim  letter. 

A.  That  is  correct;  the     [169]     first  one  did  not. 

Q.  The  first  one  did  not?        A.  No. 

Q.  That  was  the  sign  installed  in  December, 
1911? 

A.  That  was  the  first  sign  installed. 

Q.  And  the  other  sign  was  installed  about  six 
months  later  ? 

A.  Yes,  sir,  that  is  correct.  This  "MOROVIT" 
coffee  sign  was  installed  along  about  the  same  time, 
before  this  ordinance  took  effect  that  I  spoke  of, 
we  were  not  allowed  to  go  out  beyond  the  lot  line; 
at  the  time  that  was  installed  it  was  put  in  the 
doorway. 

Q.  That  was  after  the  first  sign  was  installed? 
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A.  For  the  Denver  Electrical  Company,  yes,  sir. 

Q.  That  must  have  been  dmnng  1912? 

A.  Yes,  sir;  I  think  it  was,  it  was  prior  to  June, 
1912,  because  it  was  put  up  before  that  ordinance 
went  into  effect. 

Q.  But  the  Denver  Electrical  Company  sign  was 
the  first  one  with  a  raised  rim  that  you  put  up  ? 

A.  That  is  right. 

Q.  And  the  first  sign  that  you  put  up  for  the 
Denver  Electrical  Company  did  not  have  a  raised 
rim? 

A.  The  first  sign  put  up  in  Denver  Electrical 
Company  was  without  the  raised  rim;  as  I  say, 
there  was  an  ordinance  in  Denver  under  which  we 
were  not  allowed  to  go  out  beyond  the  lot  line; 
those  Littleton  signs  were  put  up  along  about  the 
same  time  that  the  Denver  Electrical  Company 
sign  was  put  up. 

Q.  The  Denver  Electrical  Company  sign  with  a 
raised  rim,  you  mean,  about  that  time? 

A.  Yes,  sir;  the  signs  in  Littleton  were  put  up 
about  the  same  time  that  was,  too.  The  reason 
I  know  that  is  that  we  were  at  1808  Arapahoe 
Street  when  the  Denver  signs  were  made,  and  the 
Littleton  signs  also,  the  first  place  I  opened  up  in 
Denver. 

Q.  And  you  thought  that  was  in  July  or  August, 
you  said  this  morning? 

A.  It  was  prior  to  Jime,  1912,  I  said  I  was  posi- 
tive about  it,  but  I  got  to  thinking  about  things  and 
I   remember   now   the   folks   had   the   mayor   put 
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through    an   ordinance     [169]     the   first    time    by 
Avhich  we  could  put  those  signs  up.     Those  Little- 
ton signs  were  hung  up  prior  to  that,  because  we 
went  to  Littleton  to  put  out  signs  to  start  with. 

Q.  You  said  this  morning  you  had  put  up  not 
over  a  dozen  signs  up  to  the  beginning  of  1912. 

A.  That  is  probably  right. 

Q.  Then  none  of  these  signs  were  of  the  raised 
rim  type? 

A.  Yes,  they  were;  the  signs  in  Littleton  were 
both  of  the  raised  rim  type.  ? 

Q.  You  just  said  jou  never  had  a  sign  in  Little- 
ton until  the  summer  of  1912. 

A.  I  said  it  was  prior  to  June,  1912,  because  it 
was  put  up  before  we  put  up  any  signs  in  Denver. 
They  were  the  first  signs  that  we  put  up  that  ex- 
tended out  any  place,  and  they  were  put  up  prior  to 
June,  1912,  because  I  had  this  ordinance  changed, 
permitting  the  signs  in  Denver  at  Arnold's  election, 
Henry  J.  Arnold's. 

Q.  The  first  sign  that  you  remember  of  putting 
up  with  a  raised  border  was  the  Denver  Electrical 
Sign,  you  said  this  morning"? 

A.  The  first  sign  in  Denver,  yes,  sir.  , 

Q.  And  that  sign  was  put  up,  you  say,  in  June, 
1912. 

A.  I  said  it  was  along  about  that  time — no,  I  did 
not  say  the  Denver  Electrical  Company;  I  said  the 
signs  at  Littleton  were  put  up  prior  to  June,  1912. 

Q.  Then  the  Denver  Electrical  sign,  with  the 
raised  border,  was  put  up  when? 
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A.  It  would  probably  be  in  June,  six  months 
from  December,  1912,  or  practically  that. 

Q.  In  July  or  August? 

A.  It  was  practically  six  months,  as  near  as  I 
can  judge  it;  I  have  no  way  of  fixing  that  exact 
date. 

Q.  But  the  first  sign  put  up  in  December,  in  1911, 
for  the  Denver  Electrical  Company  did  not  have 
a  raised  border  around  the  letters?        A.  No,  sir. 

Q.  You  said  there  were  two  signs  that  went  to 
Littleton,  Colorado;  one  of  the  signs  reading: 
''DRUGS"  and  the  other  "BAR." 

A.  That  is  correct.     [170] 

Q.  Are  either  one  of  these  signs  up  at  the  pre- 
sent time?        A.  No,  sir. 

Q.  When  were  they  taken  down? 

A.  When  the  state  went  dr}^  then  the  "BAR" 
sign  was  taken  down.  That  would  be,  I  think,  in 
1916. 

Q.  What  about  the  "DRUGS"  sign? 

A.  Well,  the  party  quit  business;  I  don't  know 
what  became  of  that  sign. 

Q.  Who  took  the  photograph  that  is  marked 
Defendants'  Exhibit  "M-A-2"? 

A.  A  man  by  the  name  of  Dev.  Regnier. 

Q.  Where  is  his  place  of  business? 

A.  In  Denver. 

Q.  Is  he  in  Denver  now? 

A.  He  was  the  last  I  knew  of  him,  yes  sir. 

Q.  Do  you  know  his  address? 

A.  He  is  on  Bennett  Street,  between  Fifth  and 
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Sixth;     I  could  not  tell  you  the  exact  number. 

Q.  You  can,  at  the  present  time,  remember  no 
other  sign  than  the  "DRUGS"  sign  shown  in  De- 
fendants' Exhibit  ''M-A-2"  with  the  raised  mould- 
ing around  the  edge  of  the  letter,  put  out  by  your 
company.         A.  That  is  the  Littleton  sign? 

Q.  The  Littleton  sign. 

A.  And  the  Denver  Electrical  Company  sign, 
they  were  all  put  up  along  about  the  same  time; 
the  Denver  Electrical  Sign  was  first  and  these  fol- 
lowed right  along. 

Q.  Neither  the  Denver  Electrical  Company  sign, 
with  the  raised  border,  the  second  sign  put  up  by 
the  Denver  Electrical  Company,  nor  the  Littleton 
sign,  are  up  at  the  present  time  I 

A.  The  Denver  Electrical  Company  sign  is;  it 
was  up  the  day  I  left  Denver,  anyhow. 

Q.  Where  is  this  second  sign  installed? 

A.  At  the  corner  of  15th  and  Cleveland  Place. 

Q.  At  the  corner  of  15th  Street  and  Cleveland 
Place  in  Denver?        A.  Yes,  sir. 

Q.  Has  it  been  up  ever  since  it  was  installed  in 
that  location?        A.  Yes,  sir. 

Q.  And  you  have  no  photographs  of  the  first  sign 
that  was  installed  for  the  Denver  Electrical  Com- 
pany, which  is  [171]  referred  to  in  the  certified 
copy  of  the  permit,  "M-16"? 

A.  No,  sir;  I  have  no  photograph  of  it. 

Q.  And  that  sign  is  not  in  existence  at  the  pre- 
sent time?        A.  Not  to  my  knowledge. 

Q.  Did  you  look  at  the  records  to  see  what  was 
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the  date  of  installation  of  the  second  sign  that  was 

put  up  for  the  Denver  Electrical  Company?  , 

A.  It  ought  to  be  here,  yes;  I  expect  it  here  any 
day. 

Q.  Then  of  these  signs  erected  by  you  prior  to 
October  19,  1912,  what  ones,  of  the  ones  you  have 
mentioned,  had  raised  borders  around  the  letters 
and  v\^ere  provided  with  lamps  behind  the  body  of 
the  sign  and  glass  for  the  illumination  of  the  letter. 

A.  Prior   to   October? 

Q.  Prior  to  October  19,  1912. 

A.  The  Denver  Electric. 

Q.  One  sign;  that  was  the  second  sign. 

A.  Yes,  sir;  the  second  sign.  The  two  signs  at 
Littleton  and  the  florists'  sign,  that  is  the  New 
York  Floral  Company  sign  and  the  DeWitt  sign. 

Q.  Where  was  the  DeWitt  sign  erected? 

A.  On  Broadway,  between  8th  and  9th.  I  am 
getting  this  confusel  with  another  one.  The  Du- 
Bois,  I  should  have  said.  We  made  one  for  the 
DeWitt  Hotel,  but  that  was  later. 

Q.  And  you  can  remember  of  only  five  signs  that 
were  erected  prior  to  October  19,  1912? 

A.  That  ''MOROVIT,"  I  think,  was;  I  am  quite 
certain.  You  said  "the  ones  referred  to,"  and  that 
was  the  question  I  was  answering. 

Q.  I  mean  signs  provided  with  a  raised  border 
around  the  letter. 

A.  That  is  all  I  can  think  of  just  now. 

Q.  And  you  had  no  employees  during  the  time? 
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A.  Not  during  the  making  of  those  first  signs; 
No,  sir. 

Q.  You  did  all  of  the  work  yourselves? 

A.  We  did,  my  nephew  and  I. 

Q.  You  and  Mr.  Norton?        A.  Yes,  sir. 

Q.  Was  there  any  other  sign  company  in  busi- 
ness at  Denver  at  that     [172]     time? 

A.  Oh,  yes,  several. 

Q.  Name  them. 

A.  The  Curran  Company,  Ellis  Eelectric  Sign 
Company,  The  Denver  Gas  &  Electric  Company, 
handled  signs  of  all  kinds;  they  would  sell  them  to 
anybody,  and  get  somebody  to  make  them. 

Q.  Any  others? 

A.  I  think  the  Cusack  Company;  I  think  so;  I 
could  not  say  positively;  they  succeeded  Curran; 
I  could  not  positively  say  whether  they  Avere  build- 
ing electric  signs  at  that  time,  but  they  succeeded 
the  Curran  Company;  I  think  they  did.  They  are 
in  the  business  now  anyway, — Thomas  Cusack 
Company. 

Q.  And  is  Mr.  Norton  engaged  in  the  Electric 
sign  business  at  the  present  time? 

A.  No,  sir;  in  the  painting  and  decorating  busi- 
ness. 

Q.  Associated  with  you  in  any  way? 
A.  Only   as   our  copartnership   held   out   in   the 
sign  business,  that  is  all;  not  in  any  other  business. 
Q.  At, the  present  time  he  is  not  engaged  with 
you  in  any  way? 

A.  As  a  partner  in  the  prismatic  sign  business. 
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Q.  Are  you  running  the  Prismatic  Sign  Com- 
pany? 

A.  It  is  still  in  existence,  yes,  sir;  it  is  not  doing 
business  a  regular  business,  but  they  are  still  in 
existence. 

Q.  Is  the  Prismatic  Sign  Company  a  corporation 
or  copartnership? 

A.  Just  a  copartnership. 

Q.  And  Mr.  Norton  continues  to  be  a  copartner? 

A.  Yes,  sir. 

Q.  And  you  never  dissolved  the  partnership? 

A.  No. 

Q.  But  you  have  not  done  any  business  as  a  co- 
partnership since  1915? 

A.  Not  since  the  war,  whatever  date  that  was. 

Q.  When  the  war  began,  you  mean? 

A.  Since  the  war  began,  we  have  not  practically 
done  any  sign  business  at  all;  the  materials  were 
just  scarce,  and  we  could  not  furnish  light  for  the 
signs  and  we  just  lay  down  for  a  while. 

Q.  Do  you  expect  to  go  into  the  sign  business 
again?        A.  Some    day    probably.         [173] 

Q.  Did  any  of  the  electric  sign  companies  opera- 
ting in  Denver  make  any  signs,  of  the  character 
3^ou  testified  about  here?        A.  No,  sir. 

Q.  During  this  period?        A.  No,  sir. 

Q.  Where  can  Mr.  Norton  be  found  at  the  present 
time? 

A.  25th  and  Elliott,  would  reach  him;  I  can  not 
tell  you  his  exact  address;  he  used  to  live  at  2833 
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West  25tli   Avenue;  it  is  in  the  next  block;  his 

mother  lives  there;  that  address  would  reach  him. 

Q.  You  said  this  morning  that  you  had  installed 
about  a  dozen  of  these  signs  up  to  1912;  was  that 
correct  ? 

A.  Well,  those  that  I  gave  you  I  just  made  that 
estimate  roughly,  just  offhand;  I  don't  pretend  to 
swear  to  the  exact  number. 

Q.  You  don't  know  as  a  matter  of  fact,  how  many 
you  did  make,  up  to  the  first  of  January,  1912  ? 

A.  No,  without  I  would  stop  and  figure  out,  put 
them  down  as  I  went  over  them. 

Q.  At  the  present  time  you  know  of  no  other 
sign  that  was  put  up  except  the  Denver  Electrical 
sign,  that  did  not  have  the  border,  prior  to  1912? 

A.  Yes,  I  did;  those  at  Littleton  prior  to  June, 
1912. 

Q.  I  did  not  say  June,  1912.  I  wish  you  would 
answer  the  question. 

A.  I  am  trying  to  answer  it.  You  just  asked  me 
a  question  just  now,  prior  to  that  date,  prior  to 
1912,  you  said. 

Q.  I  said  prior  to  January  1,  1912,  you  do  not 
know  of  any  sign  except  the  Denver  Electrical  Com- 
pany's  sign,  which  sign  did  not  have  the  raised 
border  around  the  letters,  put  up  prior  to  January 
1,  1912,  by  you? 

A.  That  had  been  put  up  in  June,  1912;  the 
raised  letter  sign,  that  was  about  six  months  later, 
I  would  imagine;  that  is  just  an  estimate,  though, 
of  the  time.     The  first  sign  was  installed  in  1911 
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for  the  Denver  Electrical  Company,  and  this  was 

about  six  months  later.     [174] 

Q.  But  you  do  not  say  that  the  first  sign  in- 
stalled for  the  Denver  Electric  Company,  had  a 
raised  border  around  the  letters. 

A.  That  first  one  did  not. 

Q.  Referring  now  to  this  letter  from  Ida  Wright, 
about  the  Cadillac  Hotel,  was  the  sign  that  that  re- 
fers to  put  up  shortly  before  the  date  of  this  letter  ? 

A.  That  letter  was  gotten  pretty  nearly  a  year 
after  the  sign  was  put  up. 

Q.  Then  the  sign  was  put  up  about  September  9, 
1913?         A.  About  a  year  previously  to  that  date. 

Q.  Who  has  kept  the  books  and  papers  of  the 
Prismatic  Sign  Company  since  you  discontinued 
business  ? 

A.  I  have  part  of  the  time  and  my  nephew  had 
these  when  I  moved  to  the  house  that  I  moved  out 
to  and  have  at  the  present  time.  They  have  been 
in  our  possession  all  of  the  time. 

Q.  Have  you  any  more  of  the  books  of  the  Pris- 
matic Sign  Company,  showing  the  payments  made 
upon  any  of  the  signs,  in  1912  ? 

A.  Practically  all  of  the  signs  I  can  think  of,  in 
1912  I  have  mentioned  here. 

Q.  But  have  you  any  of  the  books  showing  pay- 
ments on  any  of  the  signs  made  in  1912? 

A.  Only  have  the   contracts,   as  you   see   there, 
with  credits  on  the  back  of  them. 
Q.  You  kept  no  books'? 

A.  I  did  not  keep  a  regular  set  of  books,  no,  sir. 
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Q.  The  only  record  that  you  have  of  the  signs 
are  the  records  that  you  have  offered  here? 

A.  That,  with  what  you  will  find  a  record  of  in 
the  City  Hall;  for  every  sign  sold  we  had  to  take 
out  a  hanging  permit;  you  can  get  the  data  there. 

Q.  But  you  have  no  other  personal  records? 

A.  Not  at  the  present  time. 

Q.  Did  you  keep  records  at  that  time? 

A.  Only  the  contracts. 

Q.  The  sign  that  you  call  The  Prismatic  Sign  was 
the  sign  that  was  constructed  in  accordance  with 
the  disclosure  of  your  patent,  [175]  number 
977665. 

Mr.  LOFTUS. — I  object  to  the  question  as  being 
indefinite  for  the  reason  it  does  not  appear  that 
the  witness  is  versed  in  the  interpretation  of 
patents,  and  it  does  not  appear  that  he  clearly 
Linderstands  what  is  meant  by  the  word  or  term 
"disclosures,"  it  being  a  technical  term  and  one 
subject  to  various  interpretations. 

Mr.  GRIFFIN. — You  are  familiar  with  the  pa- 
tent you  obtained  of  the  number  I  have  just  men- 
tioned, are  you  not? 

A.  When  I  see  it  before  me  I  probably  would  be, 
as  far  as  the  number  is  concerned.  I  am  not  versed 
on  the  patent  law  at  all. 

Q.  As  far  as  the  subject  matter  and  construction 
of  the  sign  disclosed  in  that  patent,  you  are  fami- 
liar with  that  sign,  are  you  not? 

A.  As  far  as  the  claims  in  the  patent  are  con- 
cerned, we  built  the  sign  as  nearly  to  the  claims 
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as  we  could  make  it,  to  cover  the  patent;  the  con- 
struction had  nothing  to  do  with  it. 

Q.  You  built  your  signs  as  nearly  like  the  patent 
as  possible? 

A.  As  nearly  like  the  claims  mentioned  in  the 
patent  as  possible,  yes  sir. 

Q.  Didn't  you  make  the  sign  like  the  drawings? 

A.  No,  sir;  I  did  not;  the  original  drawings  had 
a  glass  face;  we  made  it  of  metal,  with  a  cut-out 
letter  and  a  bevelled  rim  on  most  of  them. 

Q.  Do  you  know  w^hether  this  druggist  to  whom 
you  sold  the  sign  in  Littleton  is  in  business  now? 

A.  I  could  not  say;  the  last  I  knew  of  him  he 
moved  his  location  from  where  he  was  and  was  run- 
ning a  kind  of  a  little  concession  part  out  there 
and  he  went  out  of  that  I  know.  I  could  not  say 
what  became  of  him. 

Q.  He  is  not  in  the  drug  business  at  the  present 
time?        A.  I  could  not  say. 

Q.  You  don't  know  his  present  location? 

A.  No,  sir;  I  do  not. 

Q.  How  about  the  Neef  Brothers  Brewing  Com- 
pany? 

A.  They  are  out  [176]  of  existence,  that  is  as 
far  as  the  company  is  concerned,  I  guess. 

Q.  Where  are  the  owners  of  the  company  at  the 
present  time? 

A.  I  suppose  Mr.  Neef  is  in  Denver,  but  I  could 
not  say.     The  Brewers  all  quit  business. 

Q.  The  owners  were  named  Neef? 

A.  Yes,  Neef. 
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Q.  Yon  have  not  their  location  in  Denver? 

A.  No  sir;  I  have  not.  Their  old  brewing  plant 
was  over  on  the  west  side;  I  could  not  tell  you  the 
exact  address.  "Neef  Brothers  Brewery"  would 
reach  them  if  they  are  still  in  business  there. 

Q.  And  this  florist  sign? 

A.  The  New  York  Floral  Company. 

Q.  Is  that  sign  still  in  existence? 

A.  I  don't  think  they  are  using  that  sign.  The 
New  York  Floral  Compan}^  is  still  in  existence. 

Q.  And  at  the  same  place? 

A.  They  are  at  the  same  address  I  gave  you;  it 
seems  to  me  they  are  in  the  same  block,  but  moved 
a  little  further  up. 

Q.  How  about  this  DuBois  sign. 

A.  That  is  not  in  existence  any  more;  that  was 
a  picture  show  out  on  Broadway;  that  disbanded 
business  long  ago. 

Q.  And  you  don't  know  where  any  body  can  be 
found  who  was  connected  with  that  establishment 
at  the  present  time? 

A.  Not  DuBoise,   no. 

Q.  Was  the  translucent  material  in  all  of  these 
signs  similar  to  that  used  in  the  word  "BLATZ" 

A.  Yes,  sir. 

Q.  In  exhibit  ^'M-14"? 

A.  Yes,  sir;  that  is  the  material  we  used  in  all 
of  those  signs. 

Q.  What  was  the  character  of  those  materials? 

A.  It  was  a  ribbed  glass. 

Q.  You  have  used  wire  mesh  for  the  purpose  of 
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producing  the  translucent  material  at  the  back  of 

sign  letters,  have  you  not?        A.  No,  sir. 

Q.  You  have  never  used  it  %        A.  Never  used  it. 

Q.  Are  you  working  for  yourself  at  the  present 
time?        A.  Yes,  sir.     [177] 

Q.     Is  Mr.  Norton  working  for  himself? 

A.  For  himself,  Yes,  sir. 

Q.  And  you  are  both  independent  of  each  other? 

A.  Yes,  sir,  independent  contractors,  that  is  in 
the  business  we  are  in  at  the  present  time. 

Q.  I  mean  in  the  business  you  are  in  at  the  pre- 
sent time?        A.  Yes,  sir. 

Q.  This  first  sign  that  was  made  for  the  Denver 
Electrical  Company  was  not  the  same  as  the  model 
you  have  shown  us  here?  A.  No,  sir. 

Q.  That  was  a  sign  made  in  December,  1911? 

A.  It  was  made  the  same  in  inward  construction, 
but  they  did  not  have  the  rim  letters. 

Q.  Now  speaking  about  this  floral  sign,  that  was 
a  roof  sign,  you  said? 

A.  Vertical  roof  sign;  yes,  sir. 

Q.  Vertical  roof  sign?        A.  Yes,  sir. 

Q.  How  large  was  it? 

A.  I  believe  it  was  twelve  feet  high;  I  would  not 
say  positively;  it  was  about  twelve  feet. 

Q.  And  you  made  for  the  roof  sign  an  interiorly 
lighted  sign  for  the  raised  letters? 

A.  Yes,  sir. 

Q.  How  high  on  the  roof  was  it  placed  on  the 
street  ? 

A.  It  was  on  the  top  of  a  one  story  building. 
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Q.  That  was  made  for  the  New  York  Floral  Corn- 
pan}^  ? 

A.  That  was  made  for  the  New  York  Floral  Com- 
pany. 

Redirect  Examination  by  Mr.  LOFTUS, 

Q.  You  spoke  about  an  ordinance  passed  in 
Denver  permitting  the  erection  of  these  interiorly 
lighted  signs,  and  when  they  projected  out  on  to  the 
street.  Do  you  know  when  that  ordinance  was 
passed? 

A.  Prior  to  June  1912,  or  right  along  about 
June  1912;  I  should  say  that  was  when  the  new 
officers  took  office  that  was  the  time  the  new  ordin- 
ance was  passed,  shortl}^  after  the  installation  of 
the  officers;  right  around  about  June  or  July,  1912. 

Q.  Did  you  have  anything  to  do  with  the  passage 
of  this  ordinance?     [1'78] 

A.  I  did. 

Q.  What  part  did  you  have? 

A.  I  had  to  go  before  the  Board  of  Aldermen  and 
Supervisors  and  ask  that  a  special  ordinance  be 
passed  permitting  my  sign  to  be  hung  out. 

Q.  Who  was  the  Mayor  at  that  time? 

A.  Henry  J.  Arnold. 

Q.  When  was  he  elected? 

A.  Elected  in  May,  1912,  and  took  his  office  June 
1,  1912. 

Q.  How  soon  after  Mayor  Arnold  took  office  was 
this  ordinance  passed? 

A.  It  was  one  of  the  first  new  ordinances  passed 
inside  of  thirty  days. 
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Q.  On  cross-examination  you  were  asked  about 
your  patent  of  1910.  Do  you  understand  what  was 
meant  by  the  terms  "illustrated  in"  or  "disclosed 
by"  that  were  used  by  the  cross-examiner? 

Mr.  GrRIFFIN. — I  object  to  that  question,  as  the 
questions  were  answered  in  the  affirmative  by  the 
witness. 

A.  Well,  I  am  not  familiar  with  the  patent  terms 
as  applied  to  a  patent.  I  understood,  as  I  say,  that 
I  manufactured  signs  as  nearly  as  I  could  to  cor- 
respond to  the  claims  of  the  patent.  I  am  not 
familiar  with  patent  terms,  or  how  you  folks  might 
place  it.  The  sign  was  not  built  entirely  according 
to  the  drawings. 

Q.  What  differences  w^ere  there  between  the  signs 
which  you  built,  those  in  Littleton  and  Denver,  and 
the  particular  sign  shown  in  the  drawings  of  your 
patent  ? 

A.  The  particular  drawing  was  just  from  a 
model  with  a  glass  front;  we  were  not  allowed  to 
put  up  glass  front  signs,  so  we  had  to  change  it  to 
metal;  we  had  a  rim  front,  and  cut  the  letter  out  of 
the  rim;  in  order  to  get  by  the  City  ordinance,  we 
had  to  change  the  front. 

Q.  Was  there  any  raised  moulding  shown  on  the 
patent  drawings'?         A.  No,  sir. 

Q.  How  much  notice  did  you  have  before  making 
this  trip  to  San  Ffrancisco? 

A.  I  was  notified  of  it  about  5  o  'clock  Friday  and 
I  had  to  leave  at  5  o'clock  Saturday.     [179] 

Q.  That  was  the  first  notice  you  had? 
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A.  Yes,  sir. 

Q.  Referring  now  to  the  first  sign  which  you  put 
up  for  the  Denver  Electrical  Company,  you  stated 
that  it  did  not  have  a  raised  border.  Were  you 
building  signs  at  that  time  with  a  raised  border? 

A.  Had  not  done  so  at  that  time.  The  first  one 
was  used  at  the  electric  show  in  1911;  that  was  the 
first  Denver  Electrical  sign. 

Q.  Did  you  submit  to  the  Denver  Electrical  Com- 
pany a  plan  for  a  sign  with  a  raised  border,  when 
you  first  negotiated  with  them? 

Mr.  GRIMFIN. — I  object  to  the  question  as  not 
proper  redirect  examination. 

Q.  When  you  first  negotiated  with  the  Denver 
Electrical  Company  for  the  erection  of  a  sign,  did 
you  submit  to  them  a  plan  for  a  sign  with  a  raised 
border  ? 

A.  On  the  second  sign,  yes,  sir. 
Q.  Not  in  the  first  sign? 

A.  Not  in  the  first  sign.  The  first  sign  was  used 
in  the  electric  show,  for  a  temporary  sign  and  they 
finally  moved  it  over  to  their  shop  and  put  it  over 
the  door.  The  first  sign  was  for  a  display  sign  in 
the  electric  show. 

Q.  Have  you  a  photograph  of  the  sign  reading 
*'BAR"  which  was  erected  in  Littleton,  as  you  have 
testified?        A.  I  have. 

Q.  Is    this    a    photograph    of    it?     (Exhibiting 
photograph  to  witness. )         A.  That  is  it. 
Q.  By  whom  was  that  photograph  taken? 
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A.  By  Dev.  Regnier,  the  same  man  that  took  the 
others. 

Q.  Under  your  instructions?         A.  Yes,  sir. 

A.  Does  that  correctly  illustrate  the  sign  that  you 
erected  at  Littleton? 

A.  Yes,  that  is  an  exact  duplicate  of  it. 

Q.  Is  that  sign  in  the  background  yours,  reading 
''DRUGS?"        A.  It  is. 

Mr.  LOFTUS. — Photograph  identified  by  the 
witness  is  offered  in  evidence  as  Defendant's  Ex- 
hibit "M-17."     [180] 

Q.  You  stated  that  the  Prismatic  Sign  Company 
of  Denver  had  not  done  any  appreciable  business 
since  the  war.  You  had  reference  to  the'  time  when 
the  United  States  entered  the  war,  or  when  some 
other  country  entered  the  war? 

A.  I  had  reference  to  the  time  the  United  States 
entered  the  war.  The  lighting  companies  were  all 
shutting  down  on  illuminating  materials,  they  got 
so  high  that  you  could  not  get  any  profit  out  of  your 
signs  and  we  just  quit  business  for  the  time  being. 

Q.  You  did  not  erect  any  signs,  in  Littleton,  after 
the  passing  of  this  ordinance  that  you  referred  to, 
in  Denver?        A.  In  Littleton;  no,  sir. 

Recross-examination  by  Mr.  GRIFFIN. 

Q.  When  did  you  see  any  one  connected  with  this 
suit  prior  to  your  visit  here? 

A.  I  saw  the  Denver  man,  who  just  notified  me 
they  wanted  me  to  come. 

Q.  When? 
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A.  That  was  on  Thursday,  I  think,  first. 

Q.  And  had  you  communicated  with  any  other 
person  connected  with  the  suit  prior  to  that  time? 

A.  I  did  not  even  know  there  was  a  suit  pending 
until  he  told  me  he  wanted  some  affidavits,  and  then 
they  wanted  me  to  come. 

Q.  You  found  this  sign,  the  raised  border  around 
the  edge  of  the  elements  of  the  letter  a  good  selling 
proposition?  did  you?        A.  Yes,  sir. 

Q.  You  thought  it  entirely  new?        A.  I  did. 

Q.  Did  you  apply  for  a  patent  on  it  ? 

A.  No,  sir;  I  did  not  think  I  could  get  a  patent 
on  it. 

Q.  This  ordinance  that  was  passed  in  Denver  in 
1912,  regarding  interiorly  lighted  signs,  what  speci- 
fically did  it  provide? 

A.  That  in  order  to  be  classified  as  an  electric 
sign  and  get  the  privilege  to  go  out  6  feet — which 
was  the  ordinance  for  electric  signs — and  fifteen 
feet  above  the  sidewalk,  the  ordinance  [181] 
read,  every  letter  or  device  had  to  be  outlined  by 
electric  bulbs,  to  be  classified  as  an  electric  sign. 

Q.  That  was  prior  to  1912? 

A.  Yes,  sir. 

Q.  And  that  ordinance  was  passed  in  June? 

A.  Right  after  June,  1912,  the  new  ordinance 
passed,  permitting  my  signs  to  be  hung. 

Q.  And  no  one  concerned  in  this  suit  knew  what 
you  were  going  to  testify  to  when  you  started  for 
California?    A.  No,  sir;  not  as  far  as  I  know. 


Federal  Electric  Company.  233 

(Deposition  of  Archibald  Mackenzie.) 

Re-redirect  Examination  by  Mr.  LOFTUS. 

Q.  Then,  as  I  understand  it,  your  sign,  with  the 
lights  on  the  inside,  was  not  classified  as  an  elec- 
trical sign?        A.  Not  at  that  time,  no,  sir. 

Q.  To  be  an  electrical  sign,  the  lights  had  to  be 
on  the  outside? 

A.  That  is  the  idea,  the  time  previous  to  June, 
1912  or  shortly  after  that  time,  right  after  the  ordi- 
nance was  passed. 

Mr.  LOFTUS. — The  witness  is  dismissed  to  be 
recalled  for  the  purpose  of  identifying  photographs 
and  other  documents  which  are  now  enroute  from 
Denver. 

Deposition  of  C.  E.  Sprague,  for  Defendants. 

Thereupon  the  defendant  called  C.  E.  SPRAGUE 
as  a  witness,  who  testified,  in  answer  to  a  question 
by  Mr.  LOFTUS,  as  follows: 

My  name  is  C.  E.  Sprague ;  age  forty  years ;  occu- 
pation salesman.  I  reside  at  675  O'Farrell  St., 
San  Francisco,  Cal.  In  1910  I  was  with  the 
Denver  Gas  &  Electric  Co.  as  salesman,  looking 
after  advertising  illumination.  I  had  a  great  deal  to 
do  with  electric  signs.  I  was  familiar  with  the  sign 
put  up  in  Denver  by  the  Prismatic  Sign  Company. 
The  sign  was  an  interiorly  lighted  sign,  the  letters 
being  cut  out  of  sheet  metal  and  backed  [182]  up 
with  translucent  glass,  or  the  space  cut  out  was 
backed  up  to  form  the  figure,  the  letter,  with  trans- 
lucent glass;  the  rim  edge  about  the  letter  had  a 
flaring  edge  like  the  ordinary  letter,  ordinary  size, 
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was  lighted  with  two  Mazda  lamps;  the  metal  was 
generally  of  twenty-six  gauge,  galvanized  sheet 
steel.  The  rim  had  a  flaring  edge.  It  was  made  of 
sheet  metal  soldered  to  the  face  of  the  sign.  (Wit- 
ness makes  a  rough  sketch.)  I  intend  this  to  repre- 
sent the  translucent  glass,  and  will  write  the  name 
of  the  part  on  it  with  the  lead-line  running  to  the 
parF. 

The  sketch  is  offered  in  evidence  as  Defendant's 
Exhibit  "M-18,"  "  Sprague 's  sketch  of  prismatic 
sign. ' ' 

Mr.  GRIFFIN. — The  sketch  is  objected  to  as  in- 
sufficiently identified,  incomplete,  irrelevant  and 
immaterial. 

A.  I  first  became  acquainted  with  a  sign  of  this 
type  in  the  period  covering  two  or  three  years  prior 
to  September,  1914.  I  left  Denver  November  29, 
1914,  and  have  not  w^orked  there  since.  I  can  name 
two  hotel  signs  located  on  Felton  Street  between  15th 
and  IGth;  a  sign  on  15th  Street,  opposite  the  city 
courthouse;  several  interior  signs  at  the  May  Co. 
on  16th  Street. 

Witness  selects  from  several  photographs  and  in- 
dicates Exhibits  "M-3,"  "M-4,"  "M-5"  and 
"M-8."  I  saw  the  exliibits  "M-3"  in  the  store  of 
the  May  Company  on  16th  Street.  The  exhibit 
"M-4"  was  in  the  same  store  as  was  Exhibit  ''M-5." 
The  sign  shown  in  exhibit  "M-8"  was  on  15th  St., 
opposite  the  City  Courthouse.  I  have  been  in  the 
shop  of  the  Prismatic  Sign  Co.  on  two  or  three  occa- 
sions.    I  saw  signs  under  construction  there  of  the 
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same  type  that  I  have  described.     I  can  only  give 

the  date  in  a  general  way;  no  specific  date.     It  is 

prior  to  1914,  covering  a  period  of  two  or  three 

years. 

Mr.  GRIFFIN. — Move  to  have  the  answer  of  the 
witness  stricken  out,  because  it  shows  upon  its  face 
that  he  does  not  refer  to  a  time  two  years  prior  to 
the  filing  of  the  application  for  the  patent  in  issue 
here. 

A.  I  know  the  ordinance  of  Denver  regarding 
the  hanging  of  signs  [183]  at  that  time.  Double- 
faced  signs  extending  over  the  street  could  not  ex- 
tend more  than  six  feet  from  the  building  line. 
They  necessarily  had  to  be  illuminated  signs. 
Single-faced  signs  could  be  placed  anywhere  along 
the  face  of  the  building. 

Q.  Do  you  know  how  this  type  of  sign  shown  in 
those  photographs  is  classified  *? 

A.  At  one  time  the  city  ordinances  did  not  cover 
an  interiorly  iluminated  sign.  They  required  that 
the  sign  should  be  a  lamp  letter  sign  or  bulb  letter 
sign  or  exposed  lamp  letter  sign.  I  do  not  know 
when  the  ordinance  was  changed. 

Cross-examination  by  Mr.  GRIFFIN. 

Can  you  tell  me  any  other  signs  than  the  ones  you 
have  indicated  there  as  being  put  up  in  Denver  of 
this  type  that  you  saw  % 

A.  No,  I  do  not  remember  any  at  all.  The  signs 
in  the  May  Company  and  the  sign  opposite  the 
courthouse  were  put  up  in  about  1911,  1912  or  1913. 
I  cannot  place  the  date  any  nearer  than  those  three 
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years.  I  am  working  for  the  Federal  Electric 
Company  as  a  sign  salesman  and  have  been  so  em- 
ployed since  September  16,  1919,  and  am  selling 
electric  signs  at  the  present  time.  I  regard  the  so- 
called  Flexlume  sign  sold  by  the  Federal  Electric 
Company  as  a  competitor.  Any  ordinary  electric 
sign  is  a  competitor  of  the  Flexlmne  sign  where  it 
is  interiorly  lighted.  As  far  as  the  dates  go,  I  can- 
not place  the  dates  of  any  of  the  signs  that  I  saw  in 
Denver  within  three  years;  not  the  specific  dates. 

Mr.  TOWNSEND.— We  will  present  to  your 
Honor,  under  Rule  48,  the  affidavit  of  Tracy  W. 
Simpson,  which  will  largely  cover  the  expert  fea- 
tures. I  will  just  briefly  refer  to  some  of  the 
points.  Mr.  Simpson  will  be  offered  as  a  witness 
for  cross-examination  in  addition  to  giving  some 
fact  testimony,  just  as  soon  as  I  have  referred  to 
this.     [184] 

Mr.  GRIFFIN. — If  your  Honor  please,  it  makes 
it  exceedingly  difficult  for  me  to  cross-examine  this 
witness  on  a  14-page  affidavit  just  submitted  to  me. 

The  COURT. — Does  the  rule  prescribe  when  this 
shall  be  presented? 

Mr.  TOWNSEND.— It  is,  technically,  at  the  time 
the  case  is  at  issue.  The  affidavit  was  only  exe- 
cuted a  few  moments  ago,  Mr.  Simpson  has  been 
carefully  compiling  it.  Of  course,  I  think  as  the 
witness  reads  it  through,  or  as  we  read  it  through, 
you  will  probably  observe  that  it  is  like  expert  affi- 
davits— matters  of  opinion  in  regard  to  patents. 
The  patents  are  in  evidence.     If  counsel  will  run 
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through  the  affidavit  he  will  quickly  see  on  what 
points  he  wants  to  cross-examine. 

Mr.  GRIFFIN.— It  is  not  to  the  affidavit,  itself, 
that  I  make  any  objection,  but  it  is  to  the  impossi- 
bility of  making  any  adequate  cross-examination  on 
a  fourteen-page  affidavit  first  submitted  to  me  when 
the  cross-examination  is  to  take  place. 

The  COURT. — Have  you  any  other  oral  testi- 
mony? 

Mr.  TOWNSEND.— One  witness. 

Mr.  GRIFFIN. — We  might  go  on  with  the  case, 
and  let  the  cross-examination  be  had  tomorrow 
morning. 

The  COURT. — We  will  complete  the  case  this 
afternoon,  will  we? 

Mr.  GRIFFIN. — As  far  as  we  can,  your  Honor, 
and  then  have  the  cross-examination  to-morrow 
morning. 

The  COURT.— We  will  complete  it  this  after- 
noon, even  if  we  have  to  examine  him  orally. 

The  TOWNSEND.— I  will  touch  the  main  points 
in  the  affidavit. 

Mr.  Simpson,  having  qualified  both  by  educa- 
tional qualifications  and  from  technical  experience 
in  engineering,  and  as  the  president  of  the  Federal 
Sign  System,  he  has  been  with  this  company  since 
[185]  early  in  1914  and  is  familiar  with  its  doings. 
He  analyzes  the  first  Hotchner  patent  in  suit,  repre- 
sented by  the  drawing.  The  front  of  the  metal  sign 
is  struck  out  to  form  a  border,  and  at  the  same  time 
to  form  a  pocket  for  the  glass  to  rest  in  and  lie  in 
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the  plane  of  the  front.  There  are  two  forms,  as  he 
points  out  and  refers  to  as  Points  1  and  2.  He 
quotes  from  the  patent  to  the  effect,  "The  letter 
construction  is  the  important  feature  of  the  present 
case."  He  says  that  pressing,  and  stamping,  and 
forming  in  the  mechanical  arts  have  a  very  definite 
meaning.  Pressing  is  usually  done,  and  it  means 
stamping  or  drawing  in  a  flat  bed  machine  in 
which  the  metal  is  stretched  into  various  shapes. 
Then  he  describes  stamping.  Then  he  says  that 
there  is  a  misdescription  in  the  patent.  He  makes 
this  quotation: 

'*The  sheet  of  translucent  material  is  not  cut  out 
the  shape  of  the  letter  but  covers  the  entire  area 
defined  by  the  length  and  breadth  of  the  letter  or 
character.  By  thus  making  the  sheet  of  translucent 
material  cover  the  entire  outer  area  of  the  character 
without  conforming  to  the  outline  of  the  letter,  the 
cost  of  manufacture  is  reduced  while  the  structure 
is  actually  stronger."  Here  are  two  specimen  let- 
ters, one  in  accordance  with  figures  1  and  2  of  the 
patent,  and  one  in  accordance  with  figures  3  and  4 
of  the  patent.  Your  Honor  will  see  that  the  letter 
is  cut  out  to  outline  and  does  not  cover  the  entire 
back. 

The  COURT.— These  are  the  Hotchner  letters'? 

Mr.  TOWNSEND.— Yes,  sir. 

The  COURT.— Where  is  the  one  that  it  is 
claimed  infringes? 

Mr.  TOWNSEND.— This  is  the  Federal's  device, 
and  I  suppose  that  is  one  they  call  an  infringement. 
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You  will  notice  b}-  looking  at  the  back  of  this — you 
will  see  certain  physical  differences  as  you  look  at 
them  from  the  front. 

The  COURT.— What  is  it  the  plaintiff  claims 
under  his  patent — the  exclusive  right  to  use  this  ? 

Mr.  TOWNSEND. — Apparently,  from  the  prima 
facie  case,  they  [186]  claim  any  sort  of  a  beveled 
border  as  an  infringement. 

Mr.  GRIFFIN. — We  claim  the  right  to  use  any 
kind  of  a  raised  metal  molding. 

The  COURT. — And  you  claim  no  one  else  has  a 
right  to  use  it. 

Mr.  GRIFFIN. — We  claim  no  one  else  has  the 
right  to  use  the  metal  molding  in  connection  with 
this  translucent  letter  with  the  illumination  in  the 
back  of  the  character. 

Mr.  TOWNSEND.— The  claims  do  not  give  them 
any  such  protection  at  all.  There  was  nothing  that 
would  entitle  such  a  claim  to  a  patent  at  the  time 
Mr.  Hotchner  came  into  the  field. 

Now,  if  your  Honor  will  just  turn  over  the  sam- 
ples and  look  at  the  back,  you  will  notice  the  Fed- 
eral sign  is  one  piece  of  glass.  If  you  look  at  the 
two  samples,  you  will  see  that  they  are  cut  out  in 
the  shape  of  the  letter.  That  cut-out  fashion  is  the 
only  way  you  can  put  the  plaintiff's  glass  letter  into 
a  sign  and  have  it  conform  to  his  specifications  and 
descriptions.  When  we  has  described  in  his  speci- 
fications that  he  can  use  a  piece  of  glass  of  the 
maximum  breadth  and  length  of  the  letter — 

The    COURT. — It   seems   to   me   you   are   going 
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much  further  than  is  necessary  and  much  deeper 
into  the  question,  in  view  of  the  claim  made  by  the 
plaintiff,  that  he  has  the  exclusive  right  to  use  any- 
thing of  this  kind. 

Mr.  TOWNSEND.— Yes,  I  think  so,  your  Honor. 

Mr.  GrRIFFIN. — The  claim  is  not  limited  to  the 
construction  of  the  glass  back,  as  counsel  on  the 
other  side  has  referred  to  it.  It  is  true  that  the 
specification  does  say  something  about  making  the 
glass  back  in  a  certain  way,  but  the  claim  is  not  so 
limited  as  that. 

Mr.  TOWNSEND.— Your  Honor  knows  that  a 
claim  must  be  read  in  connection  with  the  disclos- 
ures in  the  specifications  and  drawings.  The  only 
reason  we  are  going  into  this  this  way  is  to  show 
your  Honor  exactly  what  the  true  facts  were.  Mr. 
Simpson  goes  on  to  show,  your  Honor,  that  except 
where  you  have  a  block  letter,  like  "I,"  with  no  re- 
entering portions,  like  the  [187]  letters  "H,"  or 
"C,"  or  any  tie  portions,  like  other  letters,  that  the 
only  way  you  can  make  the  plaintiff's  patented  sign 
is  to  cut  out  his  letter  to  shape  the  material,  the 
metal  material.  You  can  see  that  counsel's  claim 
of  a  raised  metal  border,  being  within  his  patent, 
brings  him  immediately  within  the  prior  art. 

The  COURT. — That  is  the  principal  question  in 
the  case,  whether,  at  this  day  and  age,  a  man  can 
maintain  an  exclusive  right  to  use  a  thing  of  that 
kind  by  a  patent. 

Mr.  TOWNSEND.— He  cannot.  What  Mr. 
Hotchner  has  done  at  the  very  best,  and  we  want  to 
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give  hini  all  he  is  entitled  to,  his  patent  would  be 
for  this  specific  method,  of  bending  it  out  there  and 
getting — 

The  COURT. — That  proposition  is  not  involved 
in  this  case. 

Mr.  TOWNSEND.— No.  We  do  not  do  it,  and 
never  have.  We  can  very  quickly  pass  over  the 
first  patent. 

Now,  coming  to  the  second  patent,  he  calls  atten- 
tion to  the  fact  that  municipalities,  as  a  rule,  re- 
quire— 

The  COURT. — Have  you  anything  more  to  illus- 
trate the  difference  between  the  two? 

Mr.  TOWNSEND.— Yes,  your  Honor.  This 
large  one  is  the  defendant's  structure,  and  the 
smaller  one  is  made  according  to  the  second  Hotch- 
ner  patent.  This  second  Hotchner  model  brings 
the  bottom  reflector  up  into  the  body  of  the  box,  so 
that  a  considerable  portion  of  it  projects  upwardly 
above  the  lower  portion  of  the  glass  sign.  So, 
naturally,  a  light  put  in  there  shining  down,  will 
have  its  rays  reflected  horizontally  out  through  the 
glass.     Then  there  is  this  trough  underneath. 

The  COURT. — That  is  the  portion  that  he  claims 
is  infringed. 

Mr.  TOWNSEND.— That  is  the  part  that  he  claims 
is  infringed.  The  first  claim  has  a  wording  by 
which  the  light  in  the  bottom,  here,  the  means  by 
which  you  do  not  see  that  light  as  you  approach  it 
horizontally,  that  means  is  the  metal  part  of  the 
shield,  itself.     [188] 
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The  COURT.— Isn't  it  the  bottom  part  that  it  is 
claimed  is  infringed,  and  not  the  upper  part? 

Mr.  TOWNS  END. — There  is  an  alleged  combina- 
tion, your  Honor,  but  it  is  nothing  but  a  pure  aggre- 
gation. It  is  just  as  though  you  had  a  light  up  on 
top  of  the  building,  and  cast  the  light  into  a  room, 
and  at  the  bottom  part  a  light  casting  its  rays  down 
to  the  sidewalk.     It  is  a  combination,  they  claim. 

The  COURT.— Two  separate  lights. 

Mr.  TOWNSEND.— Two  separate  lights,  with  no 
co-action. 

The  COURT. — What  I  want  to  know  is  just  what 
the  plaintiff  claims. 

Mr.  GRIFFIN. — There  is  a  co-operation  between 
that  upper  reflector — 

The  COURT.— The  light  that  reflects  on  the 
street  comes  entirel}^  from  the  bottom  light. 

Mr.  TOWNSEND.— Yes,  your  Honor.  Now,  in 
order  to  work  out  a  so-called  combination,  by  bring- 
ing this  reflector  upward  from  the  bottom — 

The  COURT. — You  have  not  that  combination  at 
all. 

Mr.  TOWNSEND.— We  have  not.  We  have 
only  the  ordinary  function  of  an  underneath  light 
casting  on  the  sidewalk.  The  box  or  trough  that 
shields  that  projects  only  a  short  distance  up  into 
the  box,  and  not  up  into  the  glass  letter,  at  all. 
There  is  no  reflected  action  within  the  box  at  all. 
So  you  have  not  that  sort  of  a  combination,  or 
aggregation,  or  whatever  you  want  to  call  it. 

That  represents  the  physical  differences.     It  is 
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pointed  out  by  Mr.  Simpson  in  his  affidavit,  and  he 
will  identify  these  models  when  he  takes  the  stand; 
he  points  out  that  it  was  common  in  certain  muni- 
cipalities, for  instance,  Seattle  has  an  ordinance 
which  was  enacted  as  early  as  August  8,  1909,  in 
which  it  was  required  that  electric  signs  made  en- 
tirely of  galvanized  iron  letters  formed  on  each  side 
of  the  sign,  of  a  certain  size,  illuminated  from  the 
inside,  with  not  less  than  200  candlepower  [189] 
to  each  sign,  and  more  if  the  size  of  the  sign  shall 
require,  with  the  bottom  of  the  sign  left  open  to 
illuminate  the  sidewalk,  will  be  allowed  to  be  con- 
structed as  provided.  He  refers  then  to  other  pat- 
ents, and  analyzes  those  and  shows  their  application. 
Now,  as  Mr.  Simpson  takes  the  stand,  he  will 
identify  the  

Deposition  of  Tracy  W.  Simpson,  for  Defendant. 

Defendant  thereupon  called  TRACY  W.  SIMP- 
SON, who  testified  as  follows: 

My  name  is  Tracy  W.  Simpson.  My  age  is  35 
years.  I  am  a  resident  of  Berkeley,  and  at  the 
present  time  vice-president  and  Western  District 
Manager  of  the  Federal  Electric  Company,  a  Cali- 
fornia corporation.  I  have  been  with  the  Federal 
Electric  Co.  since  August,  1914. 

Q.  Will  you  please  describe  briefly  some  of  the 
types  of  electric  signs  which  your  company  manu- 
factures % 

Mr.  GRIFFIN. — I  object  to  this  question  unless 
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it  is  shown  that  this  particular  question  has  to  do 

with  some  issue  here. 

The  COURT.— I  presume  it  has. 

Mr.  LOFTUS. — That  is  only  preliminary  to  lay- 
ing a  foundation. 

The  COURT. — I  think  the  question  is  too  broad; 
that  might  include  a  lot  of  things  that  have  nothing 
to  do  with  this  case. 

Mr.  LOFTUS. — Q.  Does  your  company  make  in- 
terior-lighted signs'? 

A.  Yes,  sir. 

Q.  Will  you  describe  the  construction  of  those, 
briefly  ? 

The  COURT. — Are  these  the  ones  you  have  here  ? 

Mr.  LOFTUS.— Some  of  them. 

A.  The  earliest  form  of  interior-lighted  sign  that 
was  constructed  comprised  a  box-like  structure 
with  lights  on  the  inside,  the  front  portion  of  the 
box  cut  out  into  the  shape  of  the  character,  and  that 
front  portion  backed  up  by  some  translucent  mate- 
rial. Then,  as  the  desire  for  embellishment  became 
evident,  we  made  additions  to  that  plain,  simple, 
transparent  [190]  cut-out  sign.  Those  embellish- 
ments consisted  of  various  things  attached  to  the 
face  of  the  sign.  There  would  be  strips  of  molding 
on  the  top  edge  of  the  sign,  or  the  lower  edge  of  the 
sign,  or  around  the  letter.  Furthermore,  due  to  the 
desire  to  confine  the  light  in  order  to  make  certain 
that  the  light  would  follow  a  direction  approximately 
horizontal  to  the  sidewalk,  we  adopted  the  practice 
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of  placing  channels  around  the  letter.     Those  chan- 
nels— 

Mr.  GRIFFIN. — If  your  Honor  please,  I  object 
to  all  this  answer  and  move  that  it  be  stricken  out 
as  not  responsive  to  any  issue  in  this  case.  This 
patent  application  was  filed  more  than  seven  years 
ago,  and  is  a  very  old  application.  It  is  very  mate- 
rial in  this  case  that  whatever  is  testified  to  here  be 
at  a  fixed  time,  that  is,  the  time  before  that  appli- 
cation was  made. 

The  COURT.— I  think  that  is  correct. 
Mr.  LOFTUS. — This  is  just  to  show  the  origin 
and  development  of  the  construction,  your  Honor. 
Just  proceed  very  briefly,  Mr.  Simpson. 

A.  (Continuing.)  This  little  bit  of  history  is 
taken,  really,  from  the  records  of  the  company,  and 
dates  back  a  great  many  years,  and  does  not  in  any 
way  apply  to  me  in  personal  experience,  although 
I  have,  in  my  present  experience,  gone  through  all 
of  the  evolution  which  I  have  just  described.  So 
the  idea  of  placing  a  small  channel  around  such 
transparent  letter  was  nothing  more  or  less  than  a 
forerunner  of  these  various  embellishing  borders. 
Then  with  certain  types  of  letters  it  became  desir- 
able to  place  this  channel  or  troughing  around  the 
letter  in  an  easy  and  simple  way,  so  we  conceived 
the  idea  of  bending  them  up  out  of  lead,  lead  being 
a  ductile  metal  and  easily  bent  by  the  workmen,  and 
it  was  very  economical  to  place  those  channels  or 
borders  around  the  edges  of  the  letter.  That  lead 
was  manufactured  in  the  same  way  that  lead  pipe 
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is  manufactured,  by  a  process  known  in  the 
meclianical  arts  as  extruding.  The  lead  [191] 
which  I  have  just  described  was  used  by  us  in  the 
manufacture  of  the  Normal  Pharmacy  sign  which 
is  complained  of — 

Mr.  GRIFFIN. — I  have  another  objection,  the 
witness  stated  that  much  that  he  was  testifying  to 
he  had  no  personal  knowledge  of;  that  is  an  addi- 
tional reason  for  striking  out  his  answer.  He  has 
testified  that  he  had  no  personal  knowledge  of  the 
history  that  he  was  talking  of. 

Mr.  TOWNSEND.— I  think  your  statement  is 
too  broad. 

The  COURT. — If  you  are  correct  in  that,  the 
testimony  is  incompetent.  I  didn't  so  understand 
the  witness,  though. 

Q.  Are  you  testifying  from  company  records,  or 
of  your  own  knowledge? 

A.  In  my  position  I  have  access  to  the  company 
records  for  a  great  many  years  back. 

Q.  Are  you  testifying  from  company  records,  or 
from  your  own  knowledge? 

A.  I  am  testifying  as  to  both. 

The  COURT. — You  cannot  testify  from  the 
records. 

A.  (Continuing.)  I  have  been  with  the  company 
since  1914,  but  previous  to  that  time  I  lived  in 
Chicago  and  was  quite  familiar  with  the  work  the 
company  was  doing,  because  I  was  in  an  interre- 
lated line. 
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The  COURT.— Confine  yourself  to  matters 
within  your  own  knowledge. 

Mr.  GRIFFIN. — There  is  an  additional  reason 
why  this  should  be  stricken  out.  He  has  testified 
that  he  was  with  this  company  since  1914,  and  all  of 
this  relates  to  matter  prior  to  1914. 

Mr.  TOWNSEND.— Just  let  him  explain  the 
matter,  and  he  will  cover  it  all. 

Mr.  LOFTUS.— Q.  You  testified  that  your  com- 
pany manufactured  an  interior-lighted  sign,  with 
a  plane  face,  that  is,  one  without  a  molding;  have 
you  a  sample  or  model  of  such  a  letter  here,  and  if 
so,  produce  it?        A.  Yes. 

Q.  Is  this  the  letter  you  refer  to?        A.  Yes. 

Mr.  LOFTUS.— I  offer  it  in  evidence.     [192] 

The  COURT.— Q.  When  was  this  manufactured? 

A.  This  was  manufactured  recently,  it  is  just 
merely  a  sample. 

Q.  When  did  your  company  use  that  kind  of  a 
letter? 

A.  Ever  since  I  have  been  with  it,  and,  to  my  per- 
sonal knowledge,  I  have  seen  products  of  this  com- 
pany as  long  ago  as  1909. 

The  COURT.— It  will  be  admitted. 

Mr.  LOFTUS. — I  think  counsel  will  not  make 
any  contention  that  this  is  an  infringement. 

The  COURT. — It  is  entirely  too  late  now  to  get  a 
patent  on  the  alphabet. 

Mr.  GRIFFIN. — I  object  to  this  exhibit,  and  to 
any  answer  as  not  bearing  on  any  issue  in  this  case. 
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We  are  not  concerned  with  any  flat  letters  of  this 

character. 

Mr.  LOFTUS. — We  are  using  this  merely  to 
show  the  development  of  this  matter. 

The  COURT.— I  think  he  has  sufficiently  de- 
veloped it.  The  use  of  letters  for  advertising  pur- 
poses is  older  than  I  am. 

Mr.  TOWNSEND.— Mr.  Griffin,  would  you  con- 
tend that  this  Exhibit  ''T"  just  referred  to  by  wit- 
ness infringes  either  of  the  patents  in  suit? 

Mr.  GRIFFIN. — I  say  it  does  not.  I  say  it  has 
no  bearing  on  any  issue  in  this  case. 

Mr.  TOWNSEND.— That  is  all  right. 

(The  model  was  here  marked  Defendant's  Ex- 
hibit "T.") 

Mr.  LOFTUS. — Q.  You  also  mention  the  use  of 
a  channel.  Can  you  illustrate  to  the  Court  the 
manner  in  which  such  a  channel  is  applied  to  a  let- 
ter of  this  type  ? 

A.  We  produced  channels  or  strips  of  metal  sep- 
arately constructed  of  sheet  steel  or  other  similar 
material,  and  bent  it  in  the  form  of  a  right  angle, 
somewhat  as  appearing  on  the  sample  in  my  hand, 
and  placed  it  around  the  periphery  or  perimeter  of 
this  letter,  in  order  to  create  a  trough  or  a  channel 
completely  surounding  the  letter.     [193] 

Q.  You  also  mentioned  the  use  of  lead  to  decorate 
the  border;  can  you  illustrate  the  manner  in  which 
you  applied  that?        A.  Yes — 

Mr.  GRIFFIN. — I  object  to  any  question  upon 
this  particular  subject  matter,  unless  it  is  shown  at 
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what  time  this  particular  material  was  used.  It  is 
essential  to  this  case  that  it  be  proven  and  the  only 
thing  that  is  essential  here  is  that  it  be  proven  that 
the  matters  spoken  of  and  proven  be  at  a  time  prior 
to  two  years  before  the  filing  date  of  each  of  these 
two  patents.  We  have  no  dates  given  whatever, 
and  no  time  fixed,  and  no  idea  as  to  when  this  was 
done. 

Mr.  LOFTUS. — This  is  merely  offered  to  illus- 
trate the  manner  in  which  these  letters  were  made. 
We  will  come  to  the  subject  of  the  prior  part  in  a 
minute,  and  we  will  prove  plenty  of  instances  long 
prior  to  the  Hotchner  patent. 

The  COURT. — Whether  you  use  lead,  or  wood, 
or  iron,  or  anything  else,  is  not  a  matter  of  inven- 
tion, it  is  merely  a  matter  of  choice.  I  don't  see  the 
necessity  of  going  into  it,  myself,  but  you  can  make 
up  your  own  record. 

Mr.  TOWNSEND. — This  lead  border  he  is  speak- 
ing about  is  the  thing  they  are  complaining  about, 
and  I  am  surprised  that  counsel  does  not  know 
when  we  used  lead. 

The  COURT. — This  testimony  is  only  competent 
if  it  was  anterior  to  the  application  by  the  patentee. 

Mr.  TOWNSEND.— It  is  competent  to  show  the 
practice  of  the  defendant,  and  the  only  practice  the 
defendant  has  ever  had. 

Mr.  LOFTUS. — In  any  patent  case,  there  must 
be  identity  of  function  to  show  infringement,  and 
the  witness  is  explaining  the  function  of  this  border. 

A.   (Continuing.)     I  am  trying  to  show  how  the 
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sign  which  is  complained  of  by  the  plaintiff  was 

made. 

The  COURT.— Q.  When  was  it  made? 

A.  It  was  made  about  a  [194]  year  ago.  It  is 
the  sign  complained  of  and  upon  which  we  are  being 
sued. 

The  COURT.— That  is  admitted  here. 

Mr.  LOFTUS.— Yes,  but  it  does  not  show  the 
manner  of  constructing  it. 

The  COURT. — I  don't  understand  that  the  man- 
ner of  constructing  it  is  at  all  material.  If  you  put 
a  piece  of  an  old  bootleg  around  here  it  would  in- 
fringe the  patent,  according  to  the  plaintiff's  theory. 

Mr.  GRIFFIN.— That  is  not  the  idea,  at  all. 

The  COURT.— What  is  your  idea? 

Mr.  GrRIFFIN. — I  am  standing  on  claim  4  as  it 
reads. 

The  COURT. — I  will  allow  the  testimony  to  go  in 
subject  to  objection.     Proceed. 

A.  (Continuing.)  The  lead  border,  a  sample  of 
which  I  have  in  my  hand,  was  placed  around  the 
periphery  of  the  letter  and  soldered  in  place. 

Mr.  LOFTUS.— Q.  This  lead  that  you  have  just 
referred  to,  is  this  the  stock  which  you  use  to  con- 
struct signs  having  the  outline  molding  at  the  pres- 
ent time? 

A.  Yes,  that  is  taken  right  from  our  stock-room. 

Mr.  LOFTUS. — I  offer  those  two  strips  of  lead 
in  evidence,  and  ask  that  they  be  marked  Defend- 
ant's Exhibit  "U." 

The  COURT.— Admitted. 
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(The  objects  were  here  marked  Defendant's  Ex- 
hibit ''U.") 

Mr.  LOFTUS. — Q.  Have  you  any  models  show- 
ing the  manner  in  which  the  lead  border  and  glass 
is  assembled  in  defendant's  construction,  and,  if  so, 
produce  it. 

A.  Yes. 

Q.  That  correctly  illustrates  the  defendant's  con- 
struction?       A.  Yes. 

Mr.  LOFTUS. — We  offer  that  model  in  evidence. 

Q.  Who  made  it? 

A.  It  was  made  by  several  of  the  men  in  our 
[195]  shop,  under  my  personal  supervision  and 
direction. 

Mr.  LOFTUS.— We  ask  that  it  be  marked  De- 
fendant's Exhibit  ''V."  (The  model  was  here 
marked  Defendant's  Exhibit  "V.") 

Q.  Have  you  a  specimen  of  letters  such  as  de- 
fendant constructs,  using  lead  molding,  and  if  so, 
produce  it.        A.  Yes. 

Q.  It  is  this  letter  ''H"?        A.  Yes. 

Q.  Who  constructed  that? 

A.  That  was  constructed  by  various  men  in  our 
shop,  under  my  personal  supervision. 

Q.  Does  this  correctly  indicate  defendant's  con- 
struction, such  as  was  used  in  the  Normal  Phar- 
macy sign? 

A.  It  does,  with  the  exception  that  the  sample 
illustrates  a  plain  block  letter,  w^hereas  the  sign  was 
of  a  script  letter. 
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Mr.  LOFTUS.— The  sample  identified  by  the 
witness  is  offered  in  evidence  as  Exhibit  "W." 

The  COURT.— These  other  two  are  admitted  to 
be  correct  samples  of  plaintiff's  construction? 

Mr.  GRIFFIN.— Yes,  substantially. 

The  COURT. — And  these  two  are  substantially 
your  construction? 

Mr.  GRIFFIN. — That  is  one  construction;  how- 
ever, it  is  not  the  construction  we  use.  This  back 
part — 

The  COURT. — The  back  part  is  not  material. 

Mr.  GRIFFIN. — The  back  part  is  not  material. 

Mr.  TOWNSEND.— The  construction  they  use  is 
not  according  to  the  patent,  your  Honor,  so  it  is  not 
material  what  they  do  use. 

Mr.  LOFTUS. — Do  you  stipulate  that  these  cor- 
rectly represent  the  construction  shown  in  the 
Hotchner  1918  patent,  Mr.  Griffin? 

Mr.  GRIFFIN. — They  correctly  represent  some 
of  the  construction  shown,  yes,  but  they  do  not 
represent  all  of  the  construction  possible  under  the 
claims  of  the  patent. 

The  COURT.— The  face  of  it  is  correct? 

Mr.  GRIFFIN. — No,  the  face  is  not  correct,  be- 
cause the  face  [196]  of  it  shows  separate  pieces 
of  glass. 

The  COURT. — Whether  it  be  one  piece  or  many 
pieces  would  not  be  a  matter  of  invention. 

Mr.  GRIFFIN. — No,  your  Honor,  but  I  am 
asked  to  stipulate  something  which  I  do  not  care  to 
stipulate. 
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The  COURT. — The  only  question  in  my  mind  is 
whether  the  raised  form  of  letters  is  the  same  as 
you  claim  the  right  to  make  under  the  first  patent. 

Mr,  GRIFFIN. — Yes,  your  Honor,  the  front  ap- 
pearance of  those  two  is  substantially  the  same  as 
the  front  appearance  of  the  letters  made  in  accord- 
ance with  the  disclosure  of  the  patent. 

Mr.  LOFTUS.— I  will  have  to  interrogate  the 
witness  on  that  if  Mr.  Griffin  contends  that  those 
backs  can  be  put  in  in  any  other  way.  I  want  to 
show  that  they  cannot  be. 

The  COURT.— I  don't  understand  that  the  back 
is  involved  here  at  all.     I  may  be  in  error. 

Mr.  LOFTUS. — It  is  the  necessary  construction 
in  order  to  get  the  glass  into  that  pocket. 

Mr.  GRIFFIN.— That  is  not  the  fact. 

Mr.  TOWNSEND.— That  is  covered,  your 
Honor,  by  the  expert's  affidavit. 

Mr.  GRIFFIN.— The  patent  speaks  for  itself. 

The  COURT. — I  am  not  an  expert  on  patents, 
but  it  seems  to  me  we  are  getting  away  beyond  the 
actual  point  in  controversy  in  this  case. 

Mr.  LOFTUS.— Q.  Have  you  read,  and  do  you 
understand  the  construction  shown  in  the  Hotchner 
patent  of  March  12,  1918,  here  in  suit?        A.  Yes. 

Q.  Have  you  made  a  model  of  any  or  all  of  the 
forms  shown  and  described  therein? 

A.  Yes,  I  have  made  a  model  of  both  forms. 

Q.  I  hand  you  a  model  here  which  is  labeled 
Hotchner  patent  [197]  1259237,  Figures  1  and 
2,  and  ask  you  if  you  are  familiar  with  it? 
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A.  Yes,  sir. 

Q.  And  you  made  that  model? 

A.  It  was  made  by  various  men  in  our  shop  under 
my  supervision. 

Q.  Does  that  correctly  represent  any  one  of  the 
constructions  shown  in  the  Hotchner  patent  re- 
ferred to? 

A.  It  represents  the  construction  illustrated  in 
Figures  1  and  2. 

Mr.  LOFTUS.— I  offer  that  sample  letter  in 
evidence. 

The  COURT.— Admitted. 

(The  sample  letter  was  here  marked  Defendant's 
Exhibit ''X.") 

Mr.  LOFTUS. — Q.  I  hand  you  another  sample, 
labeled  "Hotchner  patent  1259237,  Figures  3  and 
4,"  and  ask  you  if  you  are  familiar  with  the  same? 

A.  Yes,  I  am  familiar  with  it. 

Q.  And  you  made  that  model  from  the  sample? 

A.  It  was  made  by  various  men  in  our  shop,  under 
my  supervision. 

Q.  Does  that  represent  any  of  the  construction 
shown  in  the  Hotchner  patent  referred  to? 

A.  Yes;  figures  3  and  4  of  the  Hotchner  patent 
of  1918  illustrate  a  block  letter  "I,"  built  in  a 
peculiar  way,  in  which  there  is  an  extra  position — 
or,  I  would  say  depression  surrounding  the  outline 
of  the  letter.  This  is  the  letter  ''H"  produced  in 
the  same  manner  as  the  letter  "I"  illustrated  in 
the  patent  Figures  3  and  4. 

Mr.  LOFITUS. — I  offer  this  sample  in  evidence. 
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The  COURT.— Admitted. 

(The  sample  was  here  marked  Defendant's  Ex- 
hibit '^Y.") 

Mr.  LOFTUS. — Q.  Have  you  any  detail  model 
showing  the  construction  of  the  Hotchner  patent 
1259237?        A.  Yes,  sir. 

Q.  I  hand  you  a  detailed  model  marked  "Hotch- 
ner patent  1259237,"  Figures  1  and  2,  and  ask  you 
if  you  are  familiar  with  it? 

A.  Yes,  I  am  familiar  with  this. 

Q.  By  whom  was  that  made? 

A.  It  was  made  in  our  shop  by  various  men, 
under  my  supervision. 

Q.  Does  that  represent  any  of  the  structures 
shown  in  the  Hotchner     [198]     patent  referred  to? 

A.  Yes,  it  represents  an  enlarged  detail  or  piece 
of  a  corner  of  the  border  made  of  metal  somewhat 
thicker  than  we  would  ordinarily  use  in  practice, 
in  order  to  illustrate  the  relative  disposition  of  the 
component  parts. 

Mr.  LOFTUS.— I  offer  that  model  in  evidence. 

The  COURT.— Admitted. 

(The  model  was  here  marked  Defendant's  Ex- 
hibit "Z.") 

Mr.  LOFTUS.— Q.  I  hand  you  another  detailed 
model  labeled,  "Detail,  Hotchner  patent  1259237, 
figures  3  and  4,"  and  ask  you  if  you  are  familiar 
with  it?        A.  Yes,  I  am  familiar  with  this. 

Q.  Does  that  represent  any  of  the  structures 
shown  in  the  Hotchner  patent?        A.  Yes,  sir. 

Q.  Which  form? 
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A.  It  represents  an  enlarged  detail  of  the  par- 
ticular construction  illustrated  in  figures  3  and  4 
of  Hotchner 's  patent,  the  detail  applying  only  to 
the  border. 

Mr.  LOFTUS. — I  offer  the  model  in  evidence. 

The  COURT.— Admitted. 

(The  model  was  here  marked  Defendant's  Ex- 
hibit ''AA.") 

Mr.  LOFTUS. — Q.  Have  you  read  and  do  you 
understand  the  structures  shown  and  described  in 
United  States  patent  32195,  to  Little,  referred  to 
in  your  affidavit  which  has  been  offered  here  in 
evidence?        A.  Yes,  sir. 

Q.  Have  you  a  model  of  that  construction? 

A.  Yes,  sir. 

The  COURT.— What  is  the  date  of  that  patent? 

Mr.  LOFTUS.— That  was  1861,  your  Honor;  a 
copy  of  that  patent  is  here  in  evidence. 

Q.  I  hand  you  a  model  bearing  the  legend,  "Little 
patent,  32195,"  and  ask  you  if  you  are  familiar  with 
that  model?        A.  Yes,  it  was  made  in  our  shop. 

Q.  Under   whose   supervision?        A.  Mine. 

Q.  Does  it  correctly  represent  the  structure 
shown  in  the  Little  patent? 

A.  Yes,  with  the  exception  that  we  have  placed 
on  the  back  of  the  wooden  background  of  the  model 
a  little  sheet  [199]  metal  in  order  that  the  model 
may  be  placed  in  a  frame  similar  to  the  other 
models  which  were  made  at  the  same  time.  That 
explains  the  little  sharp  edge  which  does  not  show 
in  the  Little  sign. 
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Q.  Does  that  piece  of  metal  that  you  just  referred 
to  change  or  alter  the  alteration  of  that  construc- 
tion?       A.  No,  sir,  in  no  way  whatever. 

Mr.  LOFTUS.— I  offer  that  in  evidence. 

The  COURT.— Admitted. 

(The  model  was  here  marked  Defendants'  Ex- 
hibit "BB.") 

Mr.  LOFTUS. — Q.  Have  you  read  and  do  you 
understand  the  French  patent  to  Boldes,  335943, 
referred  to  in  your  affidavit  ? 

A.  Yes,  I  read  it  and  understand  it;  I  have  read 
a  translation  of  it. 

Q.  Have  you  made  a  model  of  the  structure  shown 
and  described  in  that  patent?        A.  Yes,  sir. 

Q.  I  hand  you  a  model  so  labeled,  and  ask  you  if 
you  are  familiar  with  the  same. 

A.  This  is  the  model  we  made,  and  I  am  familiar 
with  it. 

Q.  Does  that  correctly  represent  the  construction 
shown  and  described  in  the  French  patent  referred 
to? 

A.  Yes,  sir.  There  are  several  alternative  con- 
structions which  may  be  derived  from  an  inspec- 
tion of  the  French  patent;  the  border,  which,  for 
convenience,  I  have  placed  here  in  the  form  of  a 
wooden  border,  may  be  metal.  The  background, 
which  I  have  made  opaque  by  painting  very  thick 
paint  over  a  glass  surface  blackground,  according 
to  the  patent,  may  be  made  opaque  by  any  other 
suitable  means,  such  as  by  placing  metal  over  it, 
or  tinfoil,  or  something  of  that  sort. 
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Mr.  LOFTUS. — I  offer  the  model  in  evidence. 

The  COURT.— Admitted. 

(The  model  was  here  marked  Defendants  Ex- 
hibit "CC")     [200] 

Mr.  LOFTUS. — Q.  Have  you  read  and  do  you 
understand  the  construction  shown  and  described 
in  the  Hotchner  patent  769139  of  August,  1904? 

A.  Yes,  I  am  familiar  with  it. 

Q.  Have  you  made  a  model  of  any  of  the  struc- 
tures shown  and  described  in  that  patent  *? 

A.  I  have. 

Qi.  I  hand  you  a  model,  and  ask  you  if  you  are 
familiar  with  the  same  ? 

A.  I  am  familiar  with  it;  it  was  made  under  my 
supervision  in  our  shop. 

Q.  Does  that  correctly  illustrate  any  of  the  struc- 
tures shown  in  the  said  Hotchner  patent  of  1904*? 

A.  Yes,  it  represents  one  of  the  constructions. 

Q.  Which  one? 

A.  The  construction  illustrated  in  Figure  7. 

Mr.  LOFTUS. — I  offer  the  model  in  evidence. 

The  COURT.— Admitted. 

(The  model  was  here  marked  Defendants'  Ex- 
hibit "DD.") 

The  COURT.— Wherein  does  that  differ  from  the 
structure  of  1918? 

Mr.  LOFTUS.— That  is  what  we  would  like  to 
know,  your  Honor.  It  uses  wire  gauze  instead  of 
glass,  and  wood  instead  of  metal. 

Q.  Does  your  company  make  any  provision  in 
connection  with  its  electric  signs  for  illuminating 
the  sidewalk?        A.  Yes,  sir. 
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Q.  Have  you  a  model  illustrating  the  provision 
which  you  have  made  for  thus  illuminating  the 
sidewalk,  and,  if  so,  will  you  produce  it? 

A.  Yes,  I  have  such  a  model  here. 

Q.  Does  that  illustrate  the  construction  of  the 
sign  complained  of  herein,  and  which  is  shown  in 
plaintiff's  photograph  exhibits  5,  6  and  1% 

A.  Yes,  it  illustrates  the  construction  exactly 
or  substantially. 

Q.  What  is  the  function  of  the  trough-shaped  re- 
flector in  the  bottom  of  that  flame*? 

A.  The  function  of  the  trough-shaped  reflector 
is  purely  to  throw  the  light  downward  onto  the  side- 
walk. [201]  It  is  in  no  way  whatever  of  use  in 
connection  with  the  interior  illumination  of  the  sign, 
or  the  illumination. of  characters  on  the  side  of  the 
sign. 

Q.  Why  wouldn't  it  reflect  any  light  from  the 
interior  *? 

A.  There  are  two  reasons  why  no  light  could  be 
reflected  from  the  lower  reflector  onto  the  characters 
of  the  sign;  the  first  reason  is  that  we  have  been 
careful  to  provide  sufficient  lamps  behind  the  char- 
acters, providing  usually  one  at  the  top  of  the  char- 
acter and  one  at  the  bottom,  so  that  the  lights  pro- 
vide all  of  the  illumination  necessary  for  the 
character,  both  top  and  bottom.  Another  reason 
is  that  the  lower  reflector  is  so  far  down  in  the  body 
of  the  sign,  so  far  away  from  the  upper  portion  of 
the  sign  that  by  no  possible  chance  could  the  light 
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be  reflected  backwards  to  illuminate  the  lower  por- 
tion of  the  characters  on  the  side. 

Mr.  LOFTUS. — I  offer  this  model  in  evidence. 

The  COURT.— Admitted. 

(The  model  was  here  marked  Defendants'  Ex- 
hibit ''EE.") 

Mr.  LOFTUS. — Q.  Have  you  made  a  drawing  or 
diagram  illustrating  the  direction  which  the  light 
rays  would  take  from  the  back  side  of  the  trough- 
shaped  member? 

A.  Yes,  I  have  such  a  drawing. 

Q.  You  have  handed  me  a  drawing  here  marked 
''Defendant's  structure";  under  whose  direction 
was  that  drawing  made? 

A.  This  drawing  was  made  under  my  direction. 

Q.  Does  that  model  correctly  illustrate  the  direc- 
tion of  the  light  rays  emanating  from  the  inside 
lips? 

A.  It  does.  This  drawing  is  a  correct  represen- 
tation to  scale  of  the  Normal  Pharmacy  sign.  It 
is  a  sectional  view. 

Q.  The  red  lines  represent  what? 

A.  The  red  lines  represent  rays  of  light  coming 
from  the  centers  of  the  filaments  of  the  two  incan- 
descent lamps;  it  will  be  observed  that  these  red 
lines  [202]  are  shown  to  impinge  the  lower  re- 
flector and  under  the  well-known  optical  principle 
that  the  angle  of  incidence  must  always  equal  the 
angle  of  reflection  it  will  be  seen  that  there  is  no 
possible  way  by  which  light  may  be  reflected  from 
the  upper  side  back  upward  into  the  body  of  the 
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sign,  and  in  no  way  assist  in  lighting  the  characters 
on  the  side  of  the  sign.     Those  light  rays  dissipate 
themselves  on  the  lower  crevices  of  the  body. 

Mr.  LOFTUS.— I  offer  that  in  evidence. 

(The  drawing  was  here  marked  Defendants'  Ex- 
hibit "FF.") 

Q.  Does  the  presence  of  that  trough-shaped  mem- 
ber at  the  bottom  affect  in  any  way  the  light  on  the 
letters  in  the  sign  above? 

A.  No,  sir,  it  is  entirely  independent. 

The  COURT.— I  think  that  is  self-evident. 

A.  (Continuing.)  If  one  were  to  draw  an  imagi- 
nary line,  he  would  have  in  the  upper  part  an  elec- 
tric sign,  just  the  same  as  if  it  had  been  made  in 
Seattle  under  the  Seattle  ordinance,  and  in  the 
lower  part  he  would  have  a  border  or  strip  of  light, 
which  is  notoriously  old. 

Q.  Have  you  read  and  do  you  understand  the 
structure  described  in  the  second  Hotchner  patent 
in  suit,  1315187,  of  September  2,  1919  ?i 

A.    Yes,  I  have  read  it  and  understand  it. 

Q.  Have  you  constructed  or  caused  to  be  con- 
structed a  model  illustrating  any  of  the  forms  of 
that  patent?        A.  Yes. 

Q.  I  hand  you  a  model  of  the  letter  "E,"  and  ask 
you  if  you  are  familiar  with  the  same? 

A.  Yes;  this  model  was  made  under  my  super- 
vision, in  our  shops,  and  illustrates  the  construc- 
tion disclosed  in  the  patent. 

Q.  In  the  second  Hotchner  patent  ? 

A.  In  the  second  Hotchner  patent,  1919. 
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Q.  What  is  the  function  of  that  trough-shaped 
member  in  the  bottom  of  the  box? 

A.  It  has  a  double  function;  it  has  the  upper 
part  finished  with  reflecting  paint,  or  in  any  other 
way  made  [203]  reflecting,  and  is  beveled  so  that 
the  light  from  the  upper  lamp  going  downwards  im- 
pinges against  the  reflector,  and,  acting  on  the  opti- 
cal principle  that  the  angle  of  incidence  equals  the 
angle  of  reflection,  is  reflected  in  approximately  a 
horizontal  direction,  and  assists  in  the  illumination 
of  the  bottom  portion  of  the  character. 

Q.  As  I  understand  it,  there  is  but  one  light  on 
the  inside  of  the  box? 

A.  That  is  all  that  is  disclosed  in  the  patent. 

Q.  And  in  the  model,  exhibit  ''EE,"  which  repre- 
sents the  defendant's  construction,  how  many  lights 
are  employed  on  the  inside  of  the  box,  customarily? 

A.  There  are  two  lights  employed  in  the  model 
and  customarily  in  commercial  construction  there 
would  be  two  lights  in  all  cases  except  where  the 
letters  on  the  face  of  the  sign  are  exceedingly  small, 
in  which  case  one  light  would  be  sufficient  to  illumi- 
nate it  completely. 

Mr.  LOFTUS.— I  offer  the  model  last  identified 
by  the  witness  in  evidence. 

The  COURT.— Admitted. 

(The  model  was  here  marked  Defendants'  Ex- 
hibit ^'GG.") 

Mr.  GRIFFIN. — If  your  Honor  please,  I  have  a 
gentleman  here  from  the  Board  of  Public  Works. 
I  would  like  to  have  him  identify  an  application 
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for  a  permit  under  which  the  other  sign  was  erected, 

and  let  him  go  back  to  his  work. 

The  COURT. — Submit  it  to  counsel  on  the  other 
side,  and  they  will  probably  agree  that  that  is  a 
copy. 

Mr.  TOWNSEND.— Yes,  your  Honor. 

Mr.  GRIFFIN.— All  right,  if  it  is  agreed  that 
this  is  a  copy. 

Mr.  TOWNSEND.— We  just  reserve  the  objec- 
tion that  it  is  immaterial,  irrevelant  and  incompe- 
tent. 

The  COURT. — In  view  of  your  admissions  here, 
it  is  utterly  immaterial,  because  I  do  not  think  it 
is  necessary  you  should  bother  with  it,  because  they 
admit  infringement,  if  it  is  infringement. 

Mr.  GRIFFIN. — Then  I  will  ask  you  to  have  this 
identified  as  the  copy  of  the  application  for  a  per- 
mit under  which  the  other  sign  [204]  was 
erected. 

The  COURT.— Very  well. 

(The  document  was  here  marked,  Plaintiff's  Ex- 
hibit 8.) 

Mr.  LOFTUS.— That  is  all  for  the  present. 

Mr.  TOWNSEND.— We  ask  that  the  affidavit  of 
Mr.  Simpson  be  copied  into  the  record  at  this  point. 

The  COURT. — Very  well;  counsel  can  cross-ex- 
amine the  witness  now. 

(The  affidavit  referred  to  is  as  follows:) 
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"In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Second  Division. 

IN  EQUITY— No.  577. 

"JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

"FEDERAL  SIGN  SYSTEM  ELECTRIC,  a  Cor- 
poration, and  TRACY  W.  SIMPSON,  Do- 
ing Business  as  FEDERAL  ELECTRIC 
COMPANY, 

Defendants. 

"Affidavit  of  Tracy  W.  Simpson. 

"State  of  California, — ss. 

"I,  TRACY  W.  SIMPSON,  being  duly  sworn, 
depose  and  say:  I  am  a  resident  of  Berkeley, 
County  of  Alameda,  State  of  California ;  I  am  at 
present  vice-president  and  Western  District  Mana- 
ger of  Federal  Electric  Company,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  California, 
and  having  a  place  of  business  in  the  City  and 
County  of  San  Francisco,  State  of  California,  and 
engaged  in  the  business  of  manufacturing,  selling 
and  installing  electric  signs  and  other  electrical 
apparatus. 

"I  am  a  graduate  of  the  Hyde  Park  High  School 
of  Chicago,  after  which  I  spent  one  year  in  the  Uni- 
versity of  Chicago,  and  thereafter  three  years  in  the 
Armour  Institute  of  Technology,  Chicago,  graduat- 
ing from  the  last-named  college  as  a  Bachelor  of 
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Science  in  Electrical  Engineering.  In  1909  I  en- 
tered the  [205]  employ  of  the  International 
Harvester  Company  of  Chicago,  Illinois,  in  the 
Mechanical  Department,  where  I  remained  for  three 
and  one-half  years  in  various  capacities,  including 
Master  Mechanic  of  one  of  the  plants  and  Super- 
visors of  Factory  Methods.  Following  my  ser- 
vices with  the  International  Harvester  Company  I 
became  Superintendent  of  the  Chicago  factory  of 
the  Hot  Point  Electric  Heating  Company  where  I 
remained  for  about  one  year.  In  August,  1914,  I 
became  Assistant  Superintendent  of  the  main  Chi- 
cago factory  of  the  Federal  Electric  Company,  where 
I  had  charge  of  development  work  and  had  occasion 
to  take  various  ideas  coming  from  ^nventors  and 
others  and  convert  them  into  practical  devices.  In 
April,  1915,  I  came  to  San  Francisco  as  Vice-Presi- 
dent and  Western  District  Manager  of  the  Federal 
Electric  Compan}^  where  I  now  have  entire  charge  of 
three  factories,  one  at  Emeryville,  California,  one 
at  Seattle,  Washington,  and  one  at  San  Francisco, 
California.  In  the  course  of  my  duties  as  above 
referred  to  I  have  had  occasion  frequently  to  con- 
sider patents  and  am  familiar  with  the  reading  of 
drawings  and  patent  specifications. 

''I  have  read  and  understand  the  device  illus- 
trated and  described  in  Hotchner  patent  No.  1,259,- 
237,  dated  March  12th,  1918.  It  belongs  to  the 
general  class  of  interiorly  lighted  signs  which  had 
their  origin  as  far  back  as  1861,  one  such  being 
shown  in  the  United  States  Patent  to  Little,  No. 
1,191,  dated  April  30th,  1861.     For  convenience  I 
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shall  refer  to  this  Hotchner  patent  as  the  Hotchner 
patent  of  1918.  It  comprises  a  box-like  frame  of 
sheet  metal  construction  having  a  front  part  10'  cut 
away  in  the  shape  of  the  desired  letter,  the  cut-away 
being  pressed  outwardly  to  form  a  raised  border  11 
outlining  the  letter.  A  pocket  or  recess  is  formed 
in  the  sheet  metal  front  so  that  a  sheet  of  glass  13 
or  other  transparent  or  translucent  material  cut  in 
the  exact  shape  of  the  letter  can  be  inserted  therein 
so  that  it  will  lie  in  the  plane  of  the  sheet  metal  front 
10,  or,  in  other  words,  in  line  with  the  [206]  sheet 
metal  front.  The  pockets  or  recesses  are  formed 
in  one  of  two  rays;  first,  as  shown  in  Figs.  1  and  2 
where  the  base  and  inturned  end  12  of  the  border 
itself  forms  the  pocket;  or,  as  shown  in  Figs.  3  and 
4,  where  a  separate  pocket  21  is  formed  adjacent 
the  base  of  the  border.  In  either  case  the  glass 
must  be  cut  in  the  exact  shape  of  the  desired  letter 
in  order  to  enter  said  pocket.  The  provision  of  a 
pocket  or  recess,  as  illustrated  and  described,  af- 
fords a  support  for  the  perimeter  of  the  glass, 

"Referring  to  the  patent  specifications,  the  pat- 
entee says  (page  1,  beginning  line  41)  : 

*  *  *  'the  letter  construction  is  the  import- 
ant feature  of  the  present  case.' 

"The  patentee  then  goes  on  to  state  that  this 
letter  construction  of  his  consists  in  so  acting  upon 
a  sheet  of  metal  as  to  press  outwardly  therefrom  a 
molding  'having  an  outwardly  flare  surface  at  12, 
which  molding  will  have  the  shape  of  the  desired 
letter.'     It  is  thus  to  be  seen  that  the  letter,  or  the 
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molding  defining  the  latter  or  border,  is  produced 
by  pressure,  presumably  by  a  metal  press  or  die. 

"Continuing  the  patentee  says  (page  1,  lines  51 
to  57) : 

"  'This  molding  is  pressed  outwardly  far  enough 
so  that  a  suitable  sheet  of  translucent  material  13 
may  be  inserted  under  the  molding  and  is  held  in 
place  in  the  plane  of  the  sheet  metal  front  10  by 
strips  of  sheet  metal  14,  soldered  or  otherwise  se- 
cured to  the  inside  of  the  front  10.' 

"In  the  mehanical  arts  'pressing'  means  'stamp- 
ing' or  drawing  in  a  flat  bed  machine,  in  which  the 
metal  is  stretched  into  various  shapes,  whereas  by 
the  process  of  'forming'  we  mean  'bending'  or 
'shaping'  without  necessarily  producing  stretching 
or  drawing  of  the  metal,  but  merely  the  bending  of 
same.  From  this  viewpoint  the  Hotchner  border 
could  be  [207]  produced  only  by  'pressing'  in 
a  drawing  press  or  'forming'  by  special  tools  out  of 
the  sheet  metal  constituting  the  front  of  the  sign. 

"Following  the  above  statement  of  letter  con- 
struction, there  appears  this  misdescription  (page 
1,  lines  6^  to  71)  : 

"  'The  sheet  of  translucent  material  is  not  cut 
out  the  shape  of  the  letter  but  covers  the  entire 
area  defined  by  the  length  and  breadth  of  the  letter 
or  character.  By  thus  making  the  sheet  of  trans- 
lucent material  cover  the  entire  outer  area  of  the 
character  without  conforming  to  the  outline  of  the 
letter,  the  cost  of  manufacture  is  reduced  while  the 
structure  is  actually  stronger.' 

"The  same  thought  finds  expression  in  claim  4  of 
the  Hotchner  patent: 
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"  '4.  A  sign  comprising  a  sheet  metal  body  with  a 
raised  molding  formed  therein  to  define  a  character, 
a  sheet  of  translucent  material  covering  the  entire 
area  of  the  space  bounded  by  the  greatest  length 
and  breadth  of  the  letter  back  of  the  same,  the 
edges  of  the  molding  toward  the  center  of  the  ele- 
ments of  the  letter  lying  substantially  in  contact 
with  the  translucent  material,  and  means  to  illumi- 
nate the  translucent  material  and  through  w^hich  the 
light  shines.' 

*'The  language  thus  quoted  is  quite  clear  in  its 
intent,  but  it  finds  no  justification  in  or  application 
to  a  structure  in  which  the  'molding  is  pressed  out- 
wardly far  enough  so  that  a  suitable  sheet  of  trans- 
lucent material  13  may  be  inserted  under  the  mold- 
ing and  is  held  in  place  in  the  plane  of  the  sheet 
metal  front  10.'  (Hotchner  specifications  page  1, 
lines  51  to  55.) 

"It  is  true  that  in  Figs.  3  and  4  the  patentee 
shows  a  modification  of  the  Block  Letter  I,  in  which 
there  is  a  raised  portion  21  around  the  letter  equal  to 
the    thickness    of    the    translucent    or    transparent 
plate  22  to  receive  the  letter  so  that  it  may  approxi- 
mately lie  'in  the  plane  of  the  metal  front.'     [208] 
"Except  where  a  single  Block  Letter  /  or  a  like 
solid  rectangular  character  is  used,  it  is  mechani- 
cally   impossible,    according    to    the    construction 
shown  and  the  description  in  plaintiff's  patent,  to 
use  a  sheet  of  translucent  material  lying  'in  the 
plane  of  the  metal  front,'  which  need  not  be  cut  out 
to  the  shape  of  the  letter,  and,  at  the  same  time,  may 
cover  'the  entire  area  defined  by  the  length  and 


Federal  Electric  Company.  269 

breadth  of  the  letter.'  (Hotchner  patent,  page  1, 
lines  62-65).  It  is  well  known  that  every  letter  of 
the  alphabet,  except  I,  is  either  re-entrant,  like  the 
letters  H,  E,  F,  G,  M,  etc.,  or  contain  centers  like 
the  letters  R,  O,  A,  B,  P,  etc.,  which  centers  must 
be  supported.  In  either  case  the  re-entrant  por- 
tions or  the  center  portions  absolutely  prevent  the 
use  of  a  plane,  rectangular  sheet  of  glass,  which  at 
the  same  time  is  to  lie  in  the  'plane  of  the  metal' 
from  which  the  molding  is  stamped. 

''The  only  way  that  the  glass  could  lie  'in  the 
plane  of  the  metal'  from  which  the  border  is 
stamped  would  be  for  the  glass  to  be  cut  out,  before 
being  assembled  into  the  sign,  into  a  shape  exactly 
like  the  letter,  and  this  applies  equally  to  a  con- 
struction according  to  Figs.  1  and  2  or  Figs.  3  and 
4  of  the  Hotchner  patent.  As  a  matter  of  fact  in 
an  effort  to  reconcile  the  description  in  the  Hotch- 
ner patent  above  quoted  (page  1,  lines  62  and  71) 
with  the  rest  of  the  Hotchner  patent  specifications 
and  drawings,  I  did  considerable  experimental  work 
in  an  effort  to  produce  a  sign  in  which  the  trans- 
lucent material  was  not  cut  to  the  shape  of  the  let- 
ter 'but  covers  the  entire  area  defined  by  the  length 
and  breadth  of  the  letter  or  character'  and  at  the 
same  time  had  the  sheet  of  translucent  material  'in 
the  plane  of  the  sheet  metal  front,'  and  it  proved 
to  be  an  impossibility;  the  only  exception  being 
where  the  Figure  was  a  true  rectangle  like  the 
Block  Letter  I  or  a  rectangular  hyphen. 

"It,  therefore,  is  seen  that  any  reference  in  the 
specification     [209]     to  the  use  of  a  sheet  of  trans- 
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lucent  material  not  cut  out  to  the  shape  of  the  let- 
ter but  of  an  area  corresponding  to  the  length  and 
breadth  of  the  letter  is  not  only  erroneous  but  in- 
consistent with  the  rest  of  the  Hotchner  specifica- 
tion and  with  the  drawings,  except  with  respect  to 
the  single  character  which  may  be  called  a  Block 
Letter  I. 

"Your  affiant  has  examined  a  certified  copy  of 
the  file  wrapper  and  contents  of  the  Hotchner 
patent  of  1918  and  finds  that  the  above  quoted 
statement  from  lines  62  to  71,  page  1,  was  not  a 
part  of  the  original  application  as  filed  by  Hotchner 
but  was  inserted  by  subsequent  amendment. 

"I  have  also  examined  the  prior  art  set  up  in  the 
Answer  of  the  Defendants  in  this  suit,  and  parti- 
cularly the  United  States  patent  to  Little,  No. 
32,195,  of  August  30th,  1861;  United  States  patent 
to  Hotchner,  No.  769,139  of  August  30th,  1904; 
French  patent  to  Boldes,  No.  335,943,  of  September 
17th,  1903;  the  Prismatic  Sign  Company  prior  use; 
the  Oregon  Hotel  prior  use  and  the  White  Sewing 
Machine  installation  in  Los  Angeles,  California. 

"Comparing  now  the  structure  shown  and  de- 
scribed in  the  United  States  patent  to  Little,  No. 
32,195,  with  the  construction  shown  and  described 
in  the  Hotchner  1918  patent  in  suit,  I  find  that 
Little  makes  use  of  a  box-like  frame  made  of  sheet 
metal.  The  front  of  the  frame,  which  Little  calls 
the  'sign  board'  is  shown  as  being  made  of  wood. 
This  front  is  cut  away  to  form  the  desired  letters. 
The  borders  of  the  letters  are  beveled  and  finished 
to  give  the  effect  of  an  outline  moulding.    A  blank 
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sheet  of  glass  or  other  translucent  material  is 
placed  behind  the  front  to  allow  the  light  to  shine 
through.  I  have  constructed  a  model  of  this  Little 
sign  and  the  result  and  effect,  so  far  as  lighting 
and  appearance  are  concerned,  are  identical  with 
that  derived  from  the  device  shown  and  described 
in  the  Hotchner  1918  patent  in  suit.  An  optional 
method  of  forming  the  letter  is  [210]  mentioned 
in  the  Little  specification  as  follows:  'Instead  of 
forming  the  flaring  letters  by  beveling  the  edges  of 
the  sign  board,  the  letters  may  each  be  made  of 
metal,  cast  with  these  beveled  edges  and  with 
flanges  projecting  from  their  flaring  edges.'  Such 
instructions  would  be  sufficient  to  enable  one  skilled 
in  the  art  to  produce  a  sign  substantially  identical 
with  the  Hotchner  patent  of  1918  not  only  in  ap- 
pearance and  effect,  but  likewise  in  mechanical 
construction.  In  fact,  even  lacking  the  alterna- 
tive description  of  the  Little  patent,  the  skilled 
artisan  of  to-day  would  employ  metal  instead  of 
wood  for  the  front  of  the  sign  on  account  of  greater 
case  in  cutting  and  shaping  the  metal. 

"Turning  now  to  the  construction  shown  and 
described  in  the  Hotchner  patent.  No.  769,139  of 
August  30th,  1904,  it  will  be  noted  that  it  pertains 
to  an  interior-lighted  sign.  A  box-like  frame  is 
used  having  a  front  of  'wood  or  any  other  suitable 
material  (lines  81-83,  page  1,  Hotchner  specifica- 
tions). A  beveled  border  is  placed  upon  the  front 
in  the  outline  of  the  desired  letter.  In  Fig.  7  the 
front  is  shown  as  being  constructed  of  wire  gauze, 
which  is  filled  in  around  the  border  in  any  desired 
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way  but  left  transparent  within  the  borders  of  the 
letters.  The  construction  shown  and  described  in 
Fig.  7  of  this  Hotchner  patent  of  1904  is  substan- 
tially like  the  White  Sewing  Machine  Agency 
installation  shown  in  Defendants'  Exhibits  from 
Los  Angeles,  which  I  have  actually  seen  in  practice. 
I  have  also  constructed  a  sign  in  accordance  with 
Fig.  7  of  said  Hotchner  patent  of  1904  and  found 
that  it  has  substantially  the  same  lighting  effect 
that  is  obtained  by  the  Hotchner  1918  patent, 
particularly  when  the  two  are  viewed  from  the  dis- 
tance from  which  these  signs  are  usually  seen.  In 
this  connection  I  do  not  consider  that  the  substitu- 
tion of  glass  for  wire  gauze  or  a  metal  moulding  for 
a  wooden  moulding  involves  anything  more  than 
mere  mechanical  skill  or  the  judicious  selection  of 
materials.  [211]  Within  my  experience  I  have 
known  of  municipalities  which  passed  ordinances 
prohibiting  the  use  of  glass  in  electric  signs  of  this 
character  on  account  of  the  danger  of  breakage 
and  the  likelihood  of  injury  to  pedestrians  passing 
beneath.  In  those  municipalities  it  thereupon  be- 
came the  custom  to  substitute  wire  gauze  for  glass. 
Likewise,  in  the  case  of  the  wooden  outline  mould- 
ing some  of  the  cities  havej)assed  ordinances  pro- 
hibiting the  use  of  wood  on  or  in  connection  with 
electric  signs  of  this  character.  In  those  instances 
the  only  remaining  choice  was  to  employ  metal  in 
place  of  the  wooden  moulding. 

"I  have  also  examined  the  drawings  of  the 
French  patent  to  Boldes,  No.  335,943,  and  read  a 
translation   of   the    specifications   of   said   patent. 
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The  device  disclosed  is  an  interiorly  lighted  em- 
ploying a  box-like  frame,  the  front  of  which  is 
formed  of  a  'translucent  or  transparent  plate  of 
glass,  celluloid,  etc'  That  part  of  the  front  sur- 
rounding the  letters  is  made  opaque  in  any  desired 
way,  and  around  the  border  of  each  letter  is  placed 
an  outline  moulding  of  'metal,  wood  or  any  mate- 
rial. '  I  have  constructed  a  full-sized  sign  in  accord- 
ance with  this  disclosure  and  operated  the  same. 
The  appearance  of  the  sign  and  the  lighting  effect 
produced  are  substantially  identical  with  the 
Hotchner  patent  of  1918. 

"In  regard  to  the  prior  use  of  the  Prismatic 
Sign  Company  of  Denver,  Colorado,  disclosed  in 
Defendants'  Exhibit  M12  and  A6,  I  have  long  been 
familiar  with  the  construction  and  operation  of 
the  same.  This  so-called  'Prismatic  Sign'  has  a 
box-like  frame  of  sheet  metal.  The  sheet  metal 
front  of  the  sign  is  cut  away  in  the  shape  of  the  de- 
sired letter  and  around  the  border  of  each  letter 
is  placed  a  raised  beveled  border  of  metal.  Behind 
the  front  wall  is  placed  a  blank  sheet  of  glass  cover- 
ing the  entire  area  of  the  space  bounded  by  the 
greatest  length  and  breadth  of  the  letter.  I  regard 
this  sign  as  the  full  equivalent  of  that  shown  and 
described  in  the  Hotchner  patent  of  1918  both  in 
[212]  construction  and  operation.  The  only  dif- 
ferences have  to  do  with  the  use  by  Hotchner  of 
a  pocket  or  recess  for  the  glass  and  the  fact  that 
Hotchner  forms  his  moulding  integral  with  the 
front  wall  of  the  frame.  These  differences,  however 
have  to  do  with  details  of  construction  which  do 
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not  affect  in  any  way  the  appearance  or  operation 
of  the  sign. 

"I  have  also  seen  the  actual  sign  on  Hotel  Oregon, 
in  Portland,  Oregon,  and  which  is  shown  in  De- 
fendants' Exhibits  from  Portland,  and  am  familiar 
with  its  construction  and  operation.  It  has  a  box- 
like frame  formed  of  sheet  metal.  The  sheet  metal 
front  of  the  sign  is  cut  away  in  the  shape  of  the 
desired  letter.  Around  the  border  of  each  letter 
is  placed  a  raised  moulding  of  sheet  metal  soldered 
thereon.  Behind  the  front  wall  is  placed  a  blank 
sheet  of  glass  covering  the  entire  area  of  the  space 
bounded  by  the  greatest  length  and  breadth  of  the 
letter.  The  lighting  effect  of  this  sign  and  the 
general  appearance  of  the  same  are  identical  with 
the  construction  shown  in  the  Hotchner  1918  patent. 
The  differences  are  of  a  minor  character  and  have 
to  do  with  the  shape  of  the  outline  moulding.  The 
Hotel  Oregon  sign,  while  having  a  beveled  element 
in  the  moulding,  is  not  beveled  in  exactly  the  same 
manner  as  is  shown  in  the  Hotchner  1918  patent, 
but  such  differences  are  not  noticeable  to  the  eye 
when  viewed  from  the  usual  distance  at  which  the 
sign  is  observed. 

''I  am  of  course  familiar  with  the  interior- 
lighted  signs  put  out  by  defendants  and  complained 
of  in  this  suit,  one  such  being  shown  in  evidence. 
This  sign  employs  a  box-like  frame  of  sheet  metal. 
Its  front  is  cut  away  to  form  the  desired  letter  and 
a  moulding  is  provided  for  the  border  of  the  letter, 
but  such  moulding  is  not  ^pressed  from'  the  sheet 
metal  of  the  front  wall,  nor  is  it  'formed  therein.' 
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Rather,  it  is  composed  of  a  different  material,  such 
as  lead,  separately  attached  to  the  sheet  metal 
front.  A  blank  sheet  of  glass  not  cut  to  the  shape 
of  the  letter  is  placed  back  of  the  sheet  metal  front 
and  held  in  [213]  place  at  its  perimeter  by  means 
of  clips.  This  glass  therefore  is  not  'in  the  plane' 
of  the  metal  front  nor  in  line  therewith,  there 
being  no  pocket  or  recess  of  any  kind  whereby  to 
bring  the  glass  into  line  with,  or  into  the  plane  of, 
the  sheet  metal  front. 

"So  far  as  mechanical  construction  is  concerned, 
there  is  a  closer  resemblance  between  defendants' 
structure  and  the  structure  represented  by  the  Little 
patent,  the  Hotel  Oregon  prior  use  and  the  Pris- 
matic Sign  Company  prior  use,  discussed  above, 
than  there  is  between  defendants'  structure  and 
that  shown  and  described  in  the  Hotchner  1918 
patent.  This  is  true  for  the  reason  that  the  prior 
art  devices  referred  to  above  all  make  use  of  blank 
sheets  of  glass  or  other  translucent  material  not 
cut  to  the  shape  of  the  letter  and  not  lying  in  a 
pocket  or  recess  formed  in  the  front  wall  of  the 
sign,  and  all  have  outline  moldings  not  pressed 
from,  or  found  in,  the  sheet  metal  front.  In  fact, 
as  between  defendants'  structure  and  the  Pris- 
matic Sign  Company  prior  use,  above  referred  to, 
I  am  unable  to  detect  any  mechanical  differences 
worthy  of  mention. 

"The  principal  differences  between  defendants' 
structure  and  the  construction  shown  and  described 
in  the  Hotchner  1918  patent  can  be  summed  up  as 
follows : 
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"(1)  Hotclaner  has  a  sheet  of  glass  or  other 
translucent  material  so  arranged  that  the  geometric 
plane  of  its  back  surface  is  coincident  with  the 
goemetric  plane  of  the  back  surface  of  the  sheet 
metal  front  wall.  In  other  words,  Hotchner  pro- 
vides a  pocket  or  recess  for  the  glass  or  other  trans- 
lucent material  so  as  to  bring  the  glass  into  line 
with  the  wall  of  the  sheet  metal  front  and  provide 
perimetric  support  for  the  same.  Necessarily, 
therefore,  Hotchner  must  employ  a  sheet  of  glass 
cut  to  the  shape  of  the  letter.  Glass  had  been 
supported  in  almost  every  conceivable  way  previ- 
ously. In  fact,  the  distinguishing  [214]  feature 
of  Hotchner  is  in  the  peculiar  way  that  he  cuts  and 
bends  his  metal  front  so  that  in  the  one  operation 
of  cutting  and  bending  he  forms  a  letter  and  the 
beveled  border  and  also  a  support  for  the  letter. 
Defendants,  on  the  other  hand,  have  no  pocket  or 
recess  for  the  glass,  nor  do  they  arrange  the  glass 
or  other  translucent  material  so  that  the  plane  of 
its  back  surface  is  coincident  with  the  plane  of  the 
back  surface  of  the  sheet  metal  front  wall.  There- 
fore, they  are  enabled  to  make  use  of  a  blank  sheet 
of  glass  which  lies  flat  against  the  back  of  the  sheet 
metal  front  wall  and  in  a  different  plane  there- 
from. In  place  of  the  pocket  or  recess  to  support 
the  perimeter  of  the  glass,  they  make  use  of  clips. 
It  was  common  practice  at  the  time  of  the  Hotch- 
ner invention  to  support  a  piece  of  glass  against 
a  metal  backing  by  means  of  clips  or  pieces  of 
metal  just  as  defendants  and  every  other  manu- 
facturer of  electric  signs  are  and  have  been  doing 
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for  many  years  before  the  Hotchner  application 
for  patent  in  suit  was  filed. 

^'(2)  Hotchner  has  a  molding  pressed  from,  or 
formed  in,  the  sheet  metal  body,  that  is,  he  forms 
his  molding  integral  with  the  sheet  metal  front  wall 
by  pressing  it  therefrom.  Defendants  use  a  mold- 
ing of  different  material,  such  as  lead,  and  solder 
it  in  place  on  the  sheet  metal  body.  Defendants' 
use  of  a  lead  molding  which  can  be  bent  and  cut 
at  will  and  then  soldered  or  otherwise  attached  to 
the  plain  metal  back  and  a  separate  attachment 
thereto  of  the  lead  molding  naturally  suggests  the 
use  of  the  separately  attached  moldings  of  the 
prior  art.  The  use  of  a  plain  metallic  front  by 
defendants  in  which  the  letters  have  been  merely 
cut  out  and  leaving  the  sheet  metal  body  without 
any  forming  or  pressing  of  the  molding  is  entirely 
foreign  to  the  Hotchner  method  of  pressing  or 
forming  the  molding  for  the  letter  out  of  the  sheet 
metal  body  itself  and  is  not  an  equivalent. 

"(3)  Hotchner  has  an  outwardly  flaring  bevel 
for  his  molding,  [215]  that  is,  a  bevel  molding 
which  slopes  outwardly  from  the  margin  of  the 
letter.  Defendants  have  an  inwardly  flaring  bevel 
molding,  that  is,  a  molding  which  slopes  inwardly 
from  the  margin  of  the  letter.  This  difference  in 
flare  of  the  molding  of  bevels  is  something  more 
than  a  mere  matter  of  taste  and  design.  Hotchner 
has  no  choice  as  to  the  way  his  bevels  should  be  if 
he  is  to  follow  the  instructions  of  his  patent,  which 
are  to  stamp  his  letter  and  his  holding  out  of  the 
sheet  metal  body  and  maintain  the  parts  integral 
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and  at  the  same  time  form  a  peripheral  support 
for  the  sheet  of  glass  to  fit  into  the  metal,  as  well 
as  to  accomplish  the  additional  function  of  bring- 
ing the  free  edge  of  the  molding  into  contact  with 
the  glass  and  thereby  give  support  to  the  front 
of  the  glass.  If  he  is  to  perform  these  functions, 
then  we  must  bevel  it  im  the  way  he  shows  and 
describes  it.  Hotchner 's  beveled  integral  molding 
is  his  sole  support  for  the  front  of  the  glass,  while 
the  bent  edges  of  the  molding  form  the  perimetric 
support  for  the  glass.  Defendants'  molding  is 
not  a  support  in  any  sense  for  the  glass,  because 
the  glass  is  simply  pressed  back  against  the  back 
of  the  metal  body.  Defendants'  molding  is  merely 
a  matter  of  embellishment. 

"I  have  likewise  read  and  understand  the  con- 
struction shown  and  described  in  Hotchner  patent 
No.  1,315,187  of  September  2d,  1919,  which,  for 
convenience,  will  be  referred  to  herein  as  the 
Hotchner  1919  patent.  It  belongs  to  the  class  of 
interlighted  signs,  and,  so  far  as  the  sign  proper 
is  concerned,  it  consists  of  a  box-like  frame  having 
its  front  cut  away  in  the  form  of  the  desired  char- 
acter and  a  glass  placed  behind  the  cutaway  portion 
to  allow  the  light  from  within  to  shine  through. 
The  bottom  of  the  box-like  frame  has  a  trough- 
shaped  double  reflector  projecting  upwardly  within 
the  frame.  This  trough-shaped  member  encloses 
one  or  more  lamps  at  its  under  side,  and  the  sign 
proper  carries  its  own  lamps  at  the  top  for  illumi- 
nating the  transparent  character  at  the  side.  Both 
sides    of   the    trough-shaped    bottom    member    are 
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given  reflecting  surfaces,  and  this  [216]  trough- 
shaped  member  extends  so  far  upwardly  within  the 
box-like  frame  as  to  cause  the  light  from  the  upper 
lamp  to  be  reflected  out  through  the  transparent 
character  in  the  side  of  the  sign.  In  addition,  the 
trough-shaped  reflector  will  direct  the  rays  from  the 
bottom  lamp  down  to  the  sidewalk.  The  patent 
shows  an  alternative  form,  where  a  second  sign  is 
suspended  from  the  main  sign.  This  second  sign 
will  be  illuminated  by  the  lamp  in  the  bottom  of 
the  trough-shaped  reflector.  Since,  however,  the 
sidewalk  illumination  will  thus  be  interfered  with 
a  third  lamp  is  positioned  below  the  second  sign. 

"Various  municipalities  have  for  a  long  time 
had  ordinances  requiring  sidewalk  illumination  in 
connection  with  all  electric  signs,  and  particularly 
signs  of  the  interior-lighted  type.  This  is  especially 
true  of  Seattle,  Washington,  and  Los  Angeles, 
California,  in  the  territory  where  the  company  of 
which  I  am  Vice-president  and  Western  District 
Manager  operates.  For  instance.  Ordinance  No. 
21308  of  the  City  of  iSeattle,  Washington,  which 
has  been  in  effect  since  August  8th,  1909,  has  at  all 
times  required  that: 

"  'Electric  signs  made  entirely  of  galvanized 
iron,  letters  forms  on  each  side  of  the  sign,  with 
one  (1)  and  two  (2)  inch  glass  screw  lenses,  the 
two  inch  lenses  with  not  less  than  a  four  (4)  inch 
center,  apart,  and  the  one  inch  lens  not  less  than 
a  two  (2)  inch  center,  apart,  illuminated  from  the 
inside  with  not  less  than  two  hundred  (200)  candle 
power  to  each  sign,  and  more,  if  the  size  of  the  sign 


280  Joseph  Hotchner  vs. 

shall  require,  bottom  of  sign  left  open  to  illuminate 
the  sidewalk;  will  be  allowed  to  be  constructed  and 
hung  as  provided  for  electric  signs  in  this  ordinance 
and  as  further  set  forth  in  this  section.' 

''The  purpose  of  the  requirement  that  the  bottom 
of  the  sign  be  left  open  is  to  illuminate  the  side- 
walk, and  such  requirement  is  satisfied  by  providing 
a  separate  set  of  lights  to  illuminate  the  sidewalk. 
In  connection  with  such  separate  set  of  lights, 
[217]  it  has  long  been  the  practice  to  provide  a 
reflector  which  will  direct  the  rays  therefrom 
downwardly  to  the  sidewalk. 

"In  defendants'  structure,  with  which  I  am 
familiar,  there  is  a  box-like  frame  in  the  front  of 
which  is  the  transparent  letter.  This  letter  is 
illuminated  by  a  row  of  lights  fastened  to  the 
upper  part  of  the  box  and  a  second  row  of  lights 
carried  by  a  bridge  arranged  near  the  bottom  of 
the  transparent  characters.  At  the  bottom  of  the 
box-like  frame  there  is  arranged  a  trough-shaped 
member,  which  is  formed  with  a  reflecting  surface 
only  on  its  under  side.  The  upper  side  of  this 
trough-shaped  member  is  unfinished  and  is  not 
intended  to  reflect  light  from  any  of  the  lamps 
above,  and,  moreover,  is  so  positioned  with  respect 
to  the  transparent  characters  as  to  make  it  im- 
possible to  reflect  any  light  therethrough.  The 
sole  function  of  the  trough-shaped  member  is  to 
direct  the  light  from  the  lowermost  lamps  down- 
wardly to  the  sidewalk.  In  this  connection  the 
upper  sign  member  is  complete  and  operative  with- 
out  the   presence    of    the    trough-shaped    member, 
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and,  on  the  other  hand,  the  trough-shaped  member 
and  its  enclosed  lamps  are  operated  exactly  the 
same  if  placed  on  any  other  support,  such  as  steel 
braces  or  brackets. 

*'I  have  examined  United  States  patent  No.  775,- 
295  to  R.  W.  Clark,  dated  November  22d,  1904, 
and  understand  the  structure  therein  shov^n.  It 
comprises  a  sign  body  A  which  carried  at  each 
side  a  sign  character  4.  At  the  bottom  of  the  sign 
body  there  is  a  row  of  lamps  11,  in  connection  with 
which  there  is  arranged  a  reflector  having  a  surface 
8  to  direct  the  light  from  the  lamps  downwardly. 
This  reflector  constitutes  means  for  intercepting  the 
rays  from  the  lower  lamps  when  the  sign  is  observed 
at  some  distance  horizontally  therefrom. 

"I  have  also  examined  United  States  patent 
No.  1,070,028  to  Fortman,  filed  December  6th,  1912, 
and  issued  August  12th,  1913,  and  understand  the 
structure  shown  and  described  therein.  [218]  It 
is  primarily  intended  for  a  signaling  device,  but 
embodies  principles  and  structural  features  equally 
applicable  to  any  form  of  illuminated  sign.  It 
comprises  an  illuminated  sign  consisting  of  the 
letter  'L'  and  'R'  (Fig.  1).  These  letters  are 
illuminated  by  lamps  contained  in  compartments 
6  and  7.  Beneath  the  compartments  6  and  7  there 
is  a  lamp  arranged  in  a  compartment  8  to  illuminate 
the  ground  and  license  plate.  By  means  of  the 
opaque  glass  front  23  and  the  inside  partition  4  the 
rays  from  the  lowermost  lamp  are  intercepted  so 
that  the  latter  light  will  not  be  seen  when  the  sign 
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is  observed  at  any  distance  horizontally  therefrom. 

''TRACY  W.  SIMPSON. 

"Subscribed  and  sworn  to  before  me  this  6th 
day  of  December,  1921. 

[Seal]  ''W.  W.  HEALY, 

**  Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California." 

[Endorsed]:  "14.  No.  577— In  Equity.  In  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Second  Division.  Joseph  Hotch- 
ner, Plaintiff,  vs.  Federal  Sign  System  Electric  (a 
Corporation),  and  Tracy  W.  Simpson,  doing  busi- 
ness as  Federal  Electric  Company,  Defendants. 
Affidavit  of  Tracy  W.  Simpson.  Filed  Dec.  6,  1921. 
"Walter  B.  Maling,  Clerk.  Chas.  E.  Townsend, 
Attorney  at  Law,  909-917  Crocker  Building,  San 
Francisco,  California,  for  Defendants." 

Cross-examination. 

Mr.  GRIFFIN. — Q.  With  respect  to  your  testi- 
mony, Mr.  Simpson,  you  are  testifying  substantially 
and  entirely  as  to  a  time  subsequent  to  1914,  aren't 
you? 

A.  No,  sir.  Any  portions  of  my  testimony  re- 
lating to  events  which  plainly  transpired  since  then 
naturally  refer  to  such  later  dates. 

Q.  With  respect  to  signs  made  by  the  company 
with  which  you  are  identified,  all  these  dates  have 
to  do  with  times  subsequent  to  1914,  have  they  not  ? 

A.  No,  sir.     [219] 
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Q.  You  were  not  with  the  company  prior  to 
1914,  were  you"? 

A.  No,  sir,  but  I  was  a  resident  of  Chicago,  which 
was  the  home  office  of  that  company,  and  I  was  in 
the  electrical  business  and  interested  in  electrical 
matters,  and  a  personal  friend  of  the  company  at 
that  time,  and  what  should  be  more  natural  than 
that  I  should  be  more  or  less  familiar  with  the 
various  devices  they  were  selling  at  that  time. 

Q.  How  were  you  so  familiar? 

A.  Because  I  was  interested  in  electrical  matters, 
was  in  the  electrical  business,  and  a  graduate  of  an 
electrical  engineering  school  at  Chicago,  and  for 
many  years  have  considered  that  I  would  go  wdth 
the  Federal  Electric  Company. 

Q.  Were  you  ever  in  their  shop  prior  to  that 
time?        A.  Yes,  as  long  ago  as  1911. 

Q.  As  to  the  construction  of  the  signs  that  you 
have  spoken  of,  referring  to  the  signs  with  the 
raised  lead  molding,  none  of  those  signs  were  made 
prior  to  1914? 

A.  No,  sir.  Lead  molding  is  a  recent  develop- 
ment for  us. 

Q.  With  respect  to  your  local  work  here,  what 
company  was  it  that  made  the  Normal  Pharmacy 
sign;  was  it  the  Federal  Sign  System  Electric,  or 
the  Federal  Electric  Company,  or  under  what  title 
was  it? 

A.  It  was  made  by  the  Federal  Electric  Com- 
pany, a  California  corporation. 
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Q.  And  at  the  time  tMs  complaint  was  filed,  that 
company  was  not  incorporated? 

A.  Yes,  that  company  was  incorporated  at  that 
time. 

Q.  At  that  time?        A.  Yes. 

The  COURT. — Were  these  two  separate  and  dis- 
tinct concerns,  or  one  company  operating  under  two 
different  names? 

Mr.  TOWNSEND. — ^^Separate  companies,  your 
Honor. 

Mr.  GRIFFIN. — Q.  You  were  the  manager  of 
the  Federal  Sign  Company? 

A.  The  Federal  Sign  System  Electric.  I  could 
explain  in  a  very  few  words  the  question  of  names. 
[220] 

The  COURT. — This  suit  is  against  the  Federal 
Sign  System  Electric,  a  California  corporation. 

Q.  That  is  the  concern  you  are  connected  with, 
isn't  it?        A.  No,  sir. 

Mr.  GRIFFIN.— We  had  more  difficulty  in  find- 
ing out  who  made  these  signs.  Mr.  Simpson,  we 
knew,  was  connected  with  several   companies. 

Q.  How  many  companies  were  you  connected 
with  using  the  name  "Federal"? 

A.  Two  companies. 

Q.  Two  companies  only? 

A.  Two  companies  only,  yes. 

The  COURT. — Q.  Are  you  connected  with  the 
Federal  Sign  System  Electric,  a  California  cor- 
poration?       A.  Yes,  sir. 

Mr.   GRIFFIN. — Q.  What    is    your    connection 
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with  that  company?        A.  Secretary. 

The  COURT.— Q.  Wliat  is  the  Federal  Electric 
Company  ? 

A.  The  Federal  Electric  Company  is  a  corpora- 
tion which  was  incorporated  in  1912  in  California, 
under  the  name  Federal  Sign  System  Electric,  but 
the  name  Federal  Sign  System  Electric  became  a 
misnomer,  due  to  the  development  of  our  business 
in  other  fields,  and  we  desired  to  change  it.  So 
that  in  1919  we  made  application  to  the  Superior 
Court  for  a  change  in  name.  At  the  time  that  we 
reached  a  decision  that  we  would  change  our  name 
from  Federal  Sign  System  Electric  to  Federal 
Electric  Company,  in  order  that  no  interloper  would 
incorporate  as  Federal  Sign  System  Electric  at  the 
time  we  changed  our  name,  thereby  taking  ad- 
vantage of  the  good  will,  I  personally  regarded 
myself  as  doing  business  under  the  fictitious  trade 
style  of  Federal  Sign  System,  taking  on  business 
in  that  name  for  two  or  three  months  during  the 
time  our  application  for  a  change  of  name  was 
being  developed. 

Q.  The  name  Federal  Sign  System  Electric  was 
changed  to  Federal  Electric  Company  then,  was  it? 

A.  Yes,  and  then  after  the  change  of  name  we 
organized  another  corporation  comprised  of  a  few 
men  who  [221]  are  now  in  the  Federal  Electric 
Company,  in  order  that  the  name  would  still  be  pro- 
tected and  that  no  interloper  could  use  the  name 
Federal  Sign  System  Electric. 
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Q.  What  is  your  capacity  with  the  Federal  Sign 
Company  ? 

A.  There  is  no  Federal  Sign  Company. 

Q.  Federal  Electric  Sign  Company. 

A.  There  is  no  such  company. 

Q.  What  is  the  true  title  of  the  company  that 
made  the  Normal  Pharmacy  sign? 

A.  The  Federal  Electric  Company. 

Q.  The  Federal  Electric  Company? 

A.  Yes,  sir. 

Q.  What  is  your  position  with  that  company? 

A.  I  am  vice-president  and  western  district  man- 
ager. 

Mr.  GRIFFIN. — In  view  of  the  witness'  state- 
ment I  would  ask  to  amend  the  complaint,  as  it  is 
recited  here  that  it  is  believed  that  Tracy  W.  Simp- 
son is  doing  business  as  the  Federal  Electric  Com- 
pany; I  want  to  change  that  to  corporation. 

Mr.  TOWNSEND.— That  is  rather  a  belated  re- 
quest, to  bring  in  another  defendant  after  the  case 
is  practically  concluded. 

Mr.  GRIFFIN. — We  exercised  the  greatest  dili- 
gence in  endeavoring  to  straighten  out  these  names 
at  the  time  this  complaint  was  filed,  and  it  was 
impossible  for  us  to  arrive  at  any  closer  conclusion. 

The  COURT. — Has  there  been  any  service  on  the 
I^ederal  Electric  Company? 

Mr.  GRIFFIN. — There  has  been  service  on  Mr. 
Simpson.  He  is  sued  as  an  individual  and  as  the 
Federal  Sign  System  Electric  and  the  Federal  Elec- 
tric Company. 
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The  COURT. — He  is  sued  as  an  individual  doing 
business  as  the  Federal  Electric  Company.  Of 
course,  that  would  give  the  Court  no  jurisdiction, 
for  the  Federal  Electric  Company.  You  would 
have  to  bring  them  in  and  serve  a  subpoena  on  them. 
That  is  not  very  material  at  this  stage  of  the  game, 
however.  Proceed.  You  would  not  only  have  to 
amend  your  complaint,  but  [222]  you  would  have 
to  issue  a  subpoena  and  bring  them  in. 

Mr.  GRIFFIN.— Q.  With  respect  to  the  French 
patent  to  Boldes,  you  observed  that  the  body  of  the 
sign  was  made  of  glass,  did  you  not  ? 

A.  That  portion  of  the  body  of  the  sign  directly 
back  of  the  letter  is  made  of  glass. 

Q.  And  that  the  molding  was  fastened  on  to  the 
glass?        A.  Yes. 

Q.  That  would  be  a  very  fragile  way  to  make  an 
electric  sign,  would  it  not? 

A.  No,  sir,  provided  the  rest  of  the  patent  is 
carried  out  as  it  is  disclosed  in  the  description  of 
the  patent,  which  says  that  the  background  of  the 
sign  may  be  made  opaque  in  any  usual  manner, 
which  statement  does  not  fail  to  include  metal  as 
such  a  usual  manner  of  making  glass  opaque.  We 
could  cut  out  a  sheet  of  metal  and  place  it  over  that 
glass. 

Qlllowever,  there  is  no  such  disclosure  as  that 
in  the  patent  % 

A.  It  would  be  a  very  natural  inference  to  any- 
one. 

Q.  I  am  not  asking  you  that.     There  is  no  such 
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disclosure  as  that  in  the  patent,  is  there?    Answer 

that  "Yes"  or  "No." 

A.  There  is  a  disclosure  in  the  patent  to  the  e:ffect 
that  that  background  may  be  made  opaque  by  any 
ordinary  means. 

(J.  However,  there  is  nothing  disclosed  in  the 
patent  concerning  the  production  of  a  sheet  metal 
body  with  the  raised  molding  outlining  the  char- 
acter on  a  sheet  metal  body? 

The  COURT. — If  the  patent  provides  for  making 
it  opaque,  the  inference  would  be  that  it  was  glass 
or  some  other  transparent  article. 

Mr.  GRIFFIN.— Q.  You  are  familiar  with  the 
claim  in  issue  in  this  case,  on  the  patent  of  1918, 
are  you  not? 

A.  No,  sir,  I  am  not  familiar  with  any  claim. 

Mr.  TOWNSEND.— The  matter  of  the  claim  is 
for  the  Court. 

Mr.  GRIFFIN. — The  witness  stated  that  he  was 
familiar  with  the  patent. 

Mr.  TOWNSEND.— He  said  he  was  familiar 
with  the  construction. 

A.  I  don't  claim  to  be  a  judge  of  claims.     [223] 

Mr.  GRIFFIN.— Q.  Then  you  don't  know 
whether   or   not   this   construction — 

The  COURT. — Q.  That  was  prepared  from  the 
drawings,  was  it?        A.  Yes,  sir. 

Mr.  GRIFFIN.— Q.  You  don't  know  whether 
this  construction.  Defendants'  Exhibit  "Y,"  pur- 
porting to  be  the  same  as  figures  3  and  4  of  Hotch- 
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ner  patent  1259237,  is  in  any  way  covered  by  the 

claim  in  issue  in  this  case? 

Mr.  TOWNSEND. — That  is  an  improper  ques- 
tion. 

The  COURT.— He  has  so  testified.  He  said  that 
corresponds  to  the  figures  shown  in  the  patent  itself. 

Mr.  GRIFFIN.— Q.  I  will  show  you  Plaintiff's 
Exhibit  5,  and  ask  you  with  respect  to  the  lower 
line  of  letters  whether  or  not  that  line  of  letters, 
or,  rather,  I  will  ask  you  this  way:  Is  not  that 
lower  line  of  letters  shown  in  that  sign  in  a  different 
position  with  respect  to  the  body  of  the  sign  pro- 
portionately from  the  letter  shown  in  this  model. 
Defendants'  Exhibit  "EE"? 

A.  No,  sir,  the  relative  position  is  the  same  in 
that  a  horizontal  line  drawn  along  the  lower  line 
of  the  letters  "L.  Chase,  Clothier"  is  higher  up 
than  the  top  of  the  reflector  underneath  the  sign 
by  a  distance  of  from  one-half  to  three-quarters 
of  an  inch. 

Q.  What  is  the  height  of  the  letters  in  the  lower 
line? 

A.  I  don't  recall  exactly;  I  believe  they  are  10 
inches  high. 

The  COURT. — Q.  These  letters  are  not  uniform 
in  all  signs,  are  they?        A.  No,  sir,  they  vary. 

Mr.  GRIFFIN.— Q.  How  high  would  you  say 
those  letters  were  from  the  bottom  of  the  sign? 

A.  Approximately  7  inches. 

Q.  Is  it  not  a  fact  that  the  reflector  inside  of  the 
sign  is  more  than  7  inches  deep? 
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A.  No,  sir.  We  measured  that  very  particularly 
since  this  came  up. 

Q.  How  deep  into  the  sign  does  that  reflector  go? 

A.  I  don't  recall  the  exact  figure  as  to  the  dis- 
tance from  the  lower  line  of  the  lower  line  of  letters 
to  the  bottom  edge  of  the  sign,  [224]  and  the 
exact  distance  upwards  that  the  reflector  extends 
into  the  sign,  but  I  do  recall  particularly  that  the 
difference  between  those  dimensions  was  from  one- 
half  to  three-quarters  of  an  inch ;  that  is  to  say,  the 
distance  upward  from  the  lower  line  of  the  lower 
line  of  letters  above  the  edge  of  the  sign  is  one- 
half  to  three-quarters  of  an  inch  higher  than  the 
vertical  height  of  the  reflector  upwards  into  the 
sign. 

Q.  That  very  fact  would  not  preclude  the  re- 
flection of  some  light  from  that  reflector  as  it  might 
in  a  sign  such  as  you  have  shown  here,  where  the 
height  above  the  reflector  of  the  bottom  of  the  letter 
is  approximately  two  inches? 

A.  It  would  preclude  it;  there  is  no  possible  way 
that  that  light  could  be  reflected  backwards  up  into 
the  sign  from  a  reflector,  when  the  upper  line  of 
reflector  is  lower  than  the  lowest  line  on  the  char- 
acters themselves. 

Q.  Is  it  not  a  fact  that  the  light  would  be  re- 
flected into  the  body  of  the  sign,  and  then  back  to 
the  other  side,  and  then  out  to  the  letters  on  the 
opposite  side,  if  there  were  any? 

A.  No,  sir,  not  with  that  form  of  construction. 

Q.  Examining  the  Little  patent,  32195,  I  will  ask 
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you  whether  you  obtained  your  information  from 
the  patent  as  to  the  production  of  the  raised  mold- 
ing? I  have  a  copy  of  the  patent  here.  Is  it  not 
a  fact  that,  examining  the  Figure  2,  the  letters  are 
shown  recessed  in  a  body  of  wood? 

A.  I  will  answer  your  first  question  first;  I  ob- 
tained the  information  that  the  beveled  outline  of 
the  letter  as  shown  in  my  model  of  the  Little  patent 
could  be  of  the  construction  exhibited  in  the  model 
from  lines  55  and  following  in  the  patent: 

'' Instead  of  forming  the  flaring  letters  by 
beveling  the  edges  of  the  signboard,  the  letters 
may  each  be  made  of  metal  cast  with  these 
beveled  edges  with  flanges  protecting  from  their 
flaring  edges." 

Q.  However,  there  is  nothing  in  what  you  have 
read  that  would  in  [225]  any  way  indicate  that 
the  molding  was  to  be  raised  above  the  body  of  the 
sign,  is  there? 

A.  An  examination  of  the  drawing  will  disclose 
that  the  flange  is  described — 

Q.  That  is  not  what  I  am  asking  you.  I  will 
ask  that  you  answer  the  question.  I  will  ask  the 
reporter  to  read  it  to  you. 

(Question  read  by  the  reporter.) 

A.  Yes,  there  is  something  here  which  would  indi- 
cate that. 

Q.  Read  it. 

A.  "The  letters  may  each  be  made  by  metal  cast 
with  these  beveled  edges,  with  flanges  projecting 
from    their    flaring    edges."     The    word    "flange" 
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indicates  that  the  metal  is  formed  outwardly  in  the 

shape  of  a  flange,  which  must  have  thickness  to  it, 

and,  therefore,  it  must  rise  above  the  level  of  the 

sidehosird. 

Q.  But  there  is  nothing  said  there  definitely  as 
to  the  molding  rising  above  the  signboard,  is  there? 

A.  No,  sir,  but  the  drawing  plainly  discloses  it. 

Mr.  GRIFFIN. — I  move  that  the  latter  part  of 
the  answer  be  stricken  out  as  not  responsive  to  the 
question. 

The  COURT.— Motion  denied. 

Mr.  GRIFFIN. — As  far  as  the  testimony  of  this 
witness  goes  as  given  here,  and  outside  of  the  affi- 
davit, which  I  have  not  had  an  opportunity  to  read, 
I  will  close  the  cross-examination. 

The  COURT. — You  are  through  with  the  cross- 
examination,  so  far  as  his  examination  in  open 
court  has  gone? 

Mr.  GRIFFIN. — Yes,  your  Honor. 

The  COURT. — Very  well.  Is  there  anything 
further  ? 

Mr.  TOWNSEND.— Defendant  rests.     [226] 

Deposition  of  Joseph  Hotchner,  for  Plaintiff 
(Recalled  in  Rebuttal). 

JOSEPH  HOTCHNER,  recalled  for  plaintiff  in 
rebuttal,  testified  as  follows: 

I  made  the  invention  shown  in  the  1918  patent 
in  1910.  I  had  this  model  made  soon  after.  It 
was  built  at  837  Ellis  Street,  our  old  factory.  (The 
model  was  offered  in  evidence  and  marked  Plain- 
tiff's Exhibit  No.  9.) 
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Mr.  TOWNSEND.— Objected  to  as  immaterial, 
irrelevant,  incompetent,  not  proper  rebuttal,  and 
no  proper  foundation  has  been  laid. 

The  COURT. — ^^Objection  overruled. 

WITNESS.— (Continuing.)  Mr.  Meeks  made 
that  model  at  my  request. 

Mr.  TOWNSEND.— We  make  the  further  objec- 
tion that  it  is  not  made  according  to  any  teachings 
of  the  patent. 

The  COURT. — It  may  be  admitted  for  v^hat  it  is 
v^orth.     Proceed. 

WITNESS. — With  respect  to  the  other  patent, 
the  invention  was  made  a  few  months  later  than 
this.  I  ^^  the  date  because  I  built  a  model  of  it 
myself,  and  I  took  one  of  these  boxes — we  had 
several  of  them — and  I  put  the  reflector  into  it  and 
tried  it  out.  This  was  done  in  our  old  factory.  I 
don't  know  what  became  of  that  model.  When  we 
moved  we  lost  a  lot  of  things,  and  a  lot  of  things 
got  broke  up.  The  first  sign  I  sold  made  like 
Exhibit  9  was  that  to  Max  L.  Shirpser  on  Market 
Street,  in  the  800  block.  I  can  identify  the  order. 
The  date  was  December  5,  1913.  It  was  taken  from 
our  order  book.  It  is  an  original  entry.  I  am 
familiar  with  the  order  books  of  the  Novelty  Elec- 
tric Sign  Co. 

Mr.  GRIFIFIN. — The  patent  application  was  filed 
October  19,  1914.  This  first  sign  was  sold  some  13 
or  14  months  prior  to  the  application,  well  within 
the  two-year  period.  I  offer  this  order  in  evidence 
and  ask  to  have  it  marked  Plaintiff's  Exhibit  10. 
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Mr.  TOWNSEND.— Objected  to  as  immaterial, 
irrelevant  and  [227]  incompetent,  and  no  proper 
foundation  laid;  it  is  a  mere  paper  that  does  not 
prove  its  own  contents. 

The  COURT.— He  can  use  it  for  the  purpose  of 
refreshing  his  recollection,  but  it  is  not  competent 
beyond  that. 

Mr.  GRIFFIN.— That  is  all  I  am  using  it  for.' 

The  COURT. — You  have  used  it  for  that  purpose. 
I  will  sustain  the  objection  to  its  admission. 

Mr.  GRIFFIN. — You  sustain  the  objection  to  the 
admission  of  the  document  in  evidence? 

The  COURT. — I  understand  a  man  may  use  his 
books,  or  anything  of  that  kind,  to  refresh  his  recol- 
lection, but  that  does  not  make  the  book  competent 
evidence. 

Mr.  TOWNSEND.— That  is  right,  your  Honor, 
but  he  has  not  laid  the  foundation  by  showing  that 
the  witness  needs  to  refer  to  it. 

Mr.  GRIFFIN. — Q.  Referring  to  the  order  which 
I  have  just  shown  you,  from  Max  Shirpser,  do  you 
know  whether  that  order  was  ever  filled? 

Mr.  TOWNSEND.— Objected  to  as  calling  for 
secondary  evidence.  If  he  has  that  original  sign, 
that  is  the  best  evidence. 

The  COURT. — He  can  just  use  the  order  for  the 
purpose  of  refreshing  his  recollection  as  to  dates. 

Mr.  TOWNSEND.— That  he  sold  some  sign  on 
that  date. 

The  COURT.— Yes. 

A.  Yes,  sir. 
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Mr.  GRIFFIN. — Q.  How  was  the  sign  sold  to 
Max  Shirpser  under  this  order  constructed? 

Mr.  TOWNSEND.— That  is  objected  to  as  im- 
material, irrelevant  and  incompetent.  That  is 
improper  until  he  has  shown  some  foundation  that 
this  sign  is  not  in  existence,  because  that  is  the  best 
evidence. 

The  COURT. — A  man  can  testify  that  he  saw  a 
horse  and  can  describe  it  then  and  the  horse  need 
not  be  introduced  in  evidence.  [228]  You  can't 
bring  everything  into  court.  I  will  allow  the  ques- 
tion to  be  answered. 

Mr.  GRIFFIN. — I  might  say  that  this  sign  is  in 
existence  and  you  can  go  down  and  look  at  it. 

The  COURT.— Proceed. 

A.  It  was  constructed  in  accordance  with  my 
patent. 

Q.  Which  one?        A.  Claim  4. 

Q.  Of  which  patent?        A.  The  first  one. 

Mr.  TOWNSEND.— I  move  that  be  stricken  out. 

The  COURT. — I  suppose  he  means  similar  to  the 
model  that  has  been  offered  in  evidence  here. 

Mr.  GRIFFIN.— Q.  I  will  show  you  a  photo- 
graph and  ask  you  if  you  can  identify  it? 

A.  Yes.  The  sign  is  there  to-day.  That  is  a 
photograph  of  it. 

Q.  Of  what?        A.  Of  that  very  sign. 

Q.  The  Max  Shirpser  sign? 

A.  Yes.  I  think  it  is  910  or  912  Market  Street, 
almost  opposite  Fifth  Street. 

Mr.  GRIFFIN.— I  offer  the  photograph  in  evi- 
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dence,  and  ask  that  it  be  marked  Plaintiff's  Ex- 
hibit 10. 

Mr.  TOWNSEND.— I  object  to  it  as  immaterial, 
irrelevant  and  incompetent,  and  no  proper  founda- 
tion laid. 

The  COURT.— Objection  overruled. 

(The  photograph  was  marked  Plaintiff's  Exhibit 
10.) 

Mr.  GRIFFIN. — Q.  I  will  show  you  the  photo- 
graph and  ask  you  to  describe,  for  the  benefit  of 
the  Court,  the  precise  construction  of  the  sign. 

The  COURT. — I  suppose  it  is  in  accordance  with 
the  model  you  offered  in  evidence? 

Mr.  GRIFFIN. — It  is  in  accordance  with  the 
model  I  am  just  about  to  offer  in  evidence,  except 
in  certain  particulars. 

Mr.  TOWNSEND. — You  say  except  in  certain 
particulars;  then  that  vitiates  the  comparison. 
This  sign  is  not  made  according  [229]  to  the 
patent,  or  anything  like  the  patent. 

The  COURT.— Proceed.  I  don't  want  to  take 
up  too  much  time  with  these  descriptions. 

A.  It  is  a  box  structure  with  the  lights  therein. 
On  the  face  there  is  that  raised  molding  in  outline 
all  around  the  elements  of  the  letters.  The  letters 
are  cut  out  from  metal,  the  central  portion,  and  the 
translucent  material  is  back  of  them,  white  opal 
glass. 

Mr.  GRIFFIN. — Q.  How  is  the  molding  secured? 

A.  Soldered  on. 

Q.  Did  you  ever  see  the  sign  in  Los  Angeles  re- 
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f erred  to  in  this  case  as  the  White  Sewing  Machine 

sign?        A.  I  did. 

Q.  What  are  the  defects  in  such  a  sign  as  that? 

Mr.  TOWNSEND.— That  is  leading.  It  has  not 
any  defects,  so  far  as  we  know. 

Mr.  GRIFFIN. — If  your  Honor  please,  there 
would  be  much  that  would  he  made  clear  if  we  had 
read  all  of  these  depositions.  It  is  impossible  at 
the  time  of  this  hearing,  with  the  haste  with  which 
this  proceeding  is  going  through,  to  get  all  that 
matter  before  the  Court. 

The  COURT.— Proceed. 

A.  It  is  a  raised  molding  and  wood  around  the 
elements  of  the  letter,  and  has  a  gauze  mesh  be- 
tween the  letter  and  the  body  of  the  sign. 

Q.  Was  that  a  satisfactory  type  of  sign? 

A.  No,  sir.  It  cannot  be.  The  molding  breaks, 
and  it  is  practically  prohibited  by  the  laws  of 
various  counties  and  cities. 

Q.  Did  you  have  anything  to  do  with  the  original 
invention  of  that  character  of  a  sign? 

A.  Yes,  it  was  my  invention,  but  I  could  not  make 
it  pay  because  the  sign  was  unsatisfactory;  it  was 
not  a  commercial  article.  We  had  had  a  sign  up, 
and  in  the  course  of  two  or  three  months  half  of 
the  letters  would  be  broke  away  and  split.     [230] 

The  COURT. — Do  you  claim  that  the  change 
from  wood  to  some  other  material  is  invention? 

Mr.  GRIFFIN.— Not  put  in  that  way,  your 
Honor.  What  we  claim  is  that  what  claim  4  of  this 
patent  discloses  is  a  valid  invention,  to  wit,  all  of 
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the  construction  mentioned  in  that  claim.     We  do 
not    claim    that    simply    changing    from    wood    to 
metal — 

The  COURT. — Or  from  wire  to  glass. 

Mr.  GRIFFIN. — Or  from  wire  to  glass,  is  an 
invention.  It  requires  the  entire  series  of  elements 
recited  in  the  claim  to  make  the  invention  valid. 

The  COURT.— Proceed. 

Mr.  GRIFFIN. — Q.  Showing  you  the  photo- 
graph, Plaintiff's  Exhibit  No.  5,  and  calling  your 
attention  to  Defendants'  Exhibit  "EE,"  what  have 
you  to  say  with  respect  to  the  distance  the  lower 
line  of  letters  is  up  from  the  bottom  of  the  sign 
body,  and  the  possibility  of  light  being  reflected 
from  the  interior  of  the  sign  through  that  lower 
line  of  letters  after  striking  the  reflector  that 
normally  reflects  the  light  from  the  under  side  of 
the  sign  to  the  street? 

Mr.  TOWNSEND.— That  is  objected  to,  because 
this  witness  said  on  direct  examination  that  he  had 
no  knowledge  of  the  interior  construction  of  the 
sign  shown  in  the  photograph  Exhibit  5,  and  he 
never  made  any  measurements. 

The  COURT. — Are  you  asking  him  to  answer  the 
question  from  an  inspection  of  the  photograph,  or 
from  measurements  taken? 

Mr.  GRIFFIN. — From  an  inspection  of  the 
model  and  from  an  inspection  of  the  photograph. 

The  COURT. — The  photograph  does  not  show 
anything  in  relation  to  that,  I  don't  suppose. 
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Mr.  LOFTUS. — No,  your  Honor,  and  it  could 
not  be  accurate. 

Mr.  GRIFFIN. — It  is  so  close,  your  Honor,  that 
you  can  see  it.     [231] 

The  COURT. — A  photograph  can  be  so  taken  as 
to  show  almost  anything.  He  may  answer  the  ques- 
tion if  he  likes. 

Mr.  GRIFFIN. — Before  he  answers  it  I  will  ask 
him  this  question:  Q.  To  what  extent  did  you  ex- 
amine the  signs  illustrated  in  that  photograph? 

Mr.  TOWNSEND.— That  is  not  rebuttal. 

The  COURT. — Answer  the  question. 

A.  What  was  the  question? 

Mr.  GRIFFIN.— Q.  To  what  extent  did  you  ex- 
amine the  signs  illustrated  in  the  photograph? 

A.  I  examined  the  signs  that — 

The  COURT.— He  has  testified  to  that  before. 

Mr.  GRIFFIN.— Yes,  I  know  he  did. 

A.  I  examined  the  sign  from  the  street,  and  could 
look  in  and  see  the  illuminator  underneath,  how  far 
up  it  went.  It  went  up  far  enough  to  take  and 
close  up  the  lamp,  so  that  the  bottom  of  the  lamp 
did  not  protrude  below  the  bottom  of  the  sign. 

Mr.  TOWNSEND.— I  move  that  the  answer  be 
stricken  out  because  the  witness  is  speaking  from  a 
conclusion,  and  without  measurements,  and  he  could 
not  know  where  the  lamps  were  on  the  inside  of  the 
box. 

The  COURT.— He  said  the  electric  bulbs  did  not 
extend  below  the  bottom.     That  does  not  prove  any- 
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thing  to  the  court.     The  answer  will  stand  for  what 

it  is  worth. 

Mr.  GRIFFIN. — Q.  As  you  were  examining  the 
sign  at  that  time,  could  you  tell  about  what  distance 
that  was? 

A.  About  six  inches. 

Q.  Are  you  familiar  with  the  length  of  those 
lamps'?        A.  Yes.     The  lamp  is  not  six  inches. 

Mr.  GRIFFIN.— That  is  all.     [232] 

Cross-examination. 

Mr.  LOFTUS. — Q.  In  regard  to  this  sign  that 
was  made  for  Max  Shirpser,  did  that  sign  have  any 
patent  dates  on  it? 

A.  "Well,  I  could  not  tell  that;  I  don't  think  so, 
but  I  could  not  tell  that. 

Q.  What  other  signs  did  you  put  out  at  that 
time? 

A.  I  didn't  put  any  out  after  that  for  some  time, 
because  I  made  this  sign  by  hand  and  it  cost  too 
much  money  to  make  it  that  way ;  we  had  to  get  dies 
made  to  strike  out  the  letters,  to  stamp  them  out, 
and  it  took  some  time. 

The  COURT. — That  is  not  responsive  to  the  ques- 
tion. He  asked  you  what  other  signs  you  put  out, 
if  any. 

A.  The  first  ones  I  think  were  put  out  in  1914; 
they  were  stamped  out. 

Mr.  LOFTUS.— Q.  What  was  the  next  one  after 
the  Shirpser  sign  ? 

A.  I  could  tell  by  looking  up  our  books,  but  I 
can't  tell  offhand.    We  began  to  put  out  a  whole 
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lot  of  them  then;  I  could  not  say  right  now  which 

was  the  next  one,  but  there  are  a  whole  lot  of  them 

out. 

Q.  Is  it  not  a  fact  that  the  Shirpser  sign  bore  the 
legend,  ''Patented  August  30,  1904"? 

A.  Maybe  it  did;  I  could  not  say  that  it  did  or 
did  not. 

The  COURT.— Is  that  the  date  of  the  first 
patent  ? 

Mr.  LOFTUS.— That  is  the  date  of  the  first 
patent. 

Q.  And  is  it  not  a  fact  that  nearly  all  the  signs 
you  put  out  in  subsequent  years  bore  that  date, 
"Patented  August  30,  1904"? 

A.  It  might  have  been  so.  That  was  prior  to  the 
time  when  I  applied  for  this  other  patent. 

Q.  And  even  after  you  applied  for  this  patent? 

A.  No,  not  after  I  applied  for  the  patent. 

Q.  What  is  the  patent  marking  on  the  sign  read- 
ing, "Grocery,"  up  on  Bush  Street;  you  installed 
that  sign  on  Bush  Street,  between  Powell  and  Stock- 
ton, didn't  you?        A.  Yes.     [233] 

Q.  When  was  that  installed? 

A.  I  cannot  tell  you  without  looking  at  the  books. 

Q.  What  is  the  patent  marking  on  that? 

A.  I  couldn't  tell  you  that. 

Q.  You  installed  a  sign  reading,  "Pine  Garage." 

A.  Yes. 

Q.  When  was  that  installed? 

A.  I  should  think  that  all  those  signs  were  put 
up  in  1914,  or  possibly  1915. 


302  Joseph  Hotchner  vs. 

(Deposition  of  Joseph  Hotchner.) 

Q.  And  what  was  the  marking  on  the  Pine 
Garage  sign?        A.  I  could  not  tell  you. 

Q.  Down  here  on  Market  Street  there  is  a  sign 
reading,  "Daylight  Market";  you  installed  that 
sign,  did  you?        A.  Yes. 

Q.  When  was  that  installed? 

A.  I  think  that  probably  was  installed  in  1916. 

Q.  What  is  the  patent  marking  on  that? 

A.  I  could  not  say. 

Q.  Is  it  not  a  fact  it  is  marked,  "Patented  Au- 
gust 30,  1904"?         A.  I  don't  know. 

Mr.  GrRIFFIN. — This  is  all  objected  to  as  immate- 
rial, irrelevant  and  incompetent,  and  not  proper 
cross-examination. 

The  COURT. — He  says  he  does  not  know. 

Mr.  LOFTUS.— Q.  You  stated  that  the  sign  in 
Los  Angeles  reading  "White,"  embodied  the  same 
construction  as  shown  in  your  1904  patent? 

A.  No,  not  exactly. 

Q.  You  said  it  was  similar. 

A.  It  was  similar,  yes. 

Q.  But  you  had  reference  to  this  construction, 
did  you,  that  is,  exhibit  "DD"? 

A.  No,  it  is  not  this  construction.  It  is  a  wooden 
outline,  all  right,  but  this  mesh  is  very  much 
heavier.  I  should  think  it  is  about  a  16-inch  mesh^ 
and  it  is  set  between  this  letter  and  between  this 
body  of  the  sign ;  this  is  soldered  on  in  the  back. 

Q.  Do  you  know  how  long  that  Los  Angeles  sign, 
reading,  "White"  has  been  in  use? 

A.  I  could  not  tell  you  that,  I  don't  recollect.     I 
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have  seen  it,  but  I  could  not  tell  you  how  long  it 
has  been  in  use.     I  saw  it  there  last  spring  and  I 
saw  it  there,     [234]     I  think,  the  year  before.     I 
cannot  tell  you  how  long  it  has  been  in  use. 

Q.  The  Shirpser  sign  that  you  referred  to,  I 
understand  that  that  had  a  molding  that  was 
soldered  on. 

A.  We  broke  it  to  form  a  molding,  and  we 
soldered  it  all  around,  as  the  picture  shows. 

Q.  This  model  exhibit  9,  how  long  has  that  been 
on  the  shelf  ? 

A.  It  has  been  knocking  around;  it  has  not  been 
exactly  on  the  shelf.  In  the  begining  I  went  out 
with  this,  and  I  sold  signs  by  it. 

Q.  The  first  sign  you  sold  was  the  Shirpser  sign? 

A.  The  first  sign  I  sold  was  the  Shirpser  sign. 

Q.  Prior  to  that  time  you  had  done  nothing  with 
it? 

A.  Prior  to  that  time  I  had  done  nothing  with  it. 

Q.  You  merely  stored  it  away  and  left  it? 

A.  That  is  all. 

Q.  When  was  this  glass  put  it  here? 

A.  We  put  in  a  number  of  glasses. 

The  COURT. — He  is  speaking  about  this  partic- 
ular one. 

A.  (Continuing.)  That  is  impossible  for  me  to 
say.  It  must  be  a  number  of  years  since  this  glass 
was  put  in.  We  broke  lots  of  glass,  as  I  or  my 
salesmen  went  around,  and  we  replaced  it  and  with 
that  re-gilded  this  a  number  of  times. 

The  COURT.— Anything  further? 
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Mr.  LOFTUS.— NotMng  further. 
Mr.  GRIFFIN.— That  is  all. 

Deposition  of  W.  W.  Ferris,  for  Plaintiff. 

W.  W.  FERRIS,  being  caUed  upon  behalf  of 
plaintiff,  testified  as  follows: 

My  name  is  W.  W.  Ferris.  I  reside  at  4211  Dal- 
ton  Avenue,  Los  Angeles,  California.  I  am  en- 
gaged in  selling  and  manufacturing  electric  signs, 
and  have  been  so  engaged  for  seventeen  years  con- 
tinuously. I  was  in  Denver,  Colorado,  from  1911 
to  1914,  at  [235]  different  times.  I  am  familiar 
with  the  electric  signs  disclosed  in  United  States 
Patent  No.  1,259,237  of  March  18,  1918,  made  under 
license  by  the  Novelty  Electric  Sign  Co.  of  San 
Francisco,  California,  known  as  the  ''Luminus 
Electric  Sign."  I  was  in  Denver  in  1914  for  the 
purpose  of  finding  something  new  in  the  electric 
sign  business.  I  was  going  to  Los  Angeles.  My 
intention  was  to  enter  the  manufacture  of  electric 
signs  immediately  on  arriving  in  Los  Angeles,  and 
I  stopped  there  for  the  purpose  of  finding  anything 
new  or  looking  for  anything  new  that  I  might  find 
there  in  the  shape  of  electric  signs.  I  was  in 
Denver  four  days.  I  observed  the  business  streets 
of  Denver  both  by  day  and  night,  about  the  middle 
of  February,  1914. 

Q.  Did  you  observe  any  Luminus  Electric  Signs 
on  the  streets  of  Denver  at  that  time? 

A.  No;  neither  in  the  day  time  nor  the  night 
time.    I  had  been  in  May's  Department  Store  in 
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Denver  twice  that  I  know  of.  I  did  not  observe 
any  Luminus  Electric  Signs  in  May's  Department 
Store  at  that  time.  I  passed  516  Sixteenth  Street, 
the  store  being  known  as  the  *'New  York  Floral 
Company."  I  did  not  observe  any  Lmninus  Elec- 
tric Sign  over  or  in  front  of  the  store  with  the  word 
"Florist"  on  it.  I  passed  No.  757  Broadway,  in 
Denver,  on  this  visit,  but  did  not  see  a  Luminus 
Electric  Sign  there  with  the  words  "DuBois"  with 
''5  cents"  underneath,  neither  in  front  of  nor  over 
this  store.  I  passed  No.  137  15th  Street  in  the  city 
of  Denver  on  this  visit,  but  did  not  see  a  Luminus 
Electric  Sign  with  the  words  "Denver  Electrical 
Company"  either  over  or  in  front  of  this  store  at 
this  time. 

Q.  If  there  had  been  a  sign  of  this  construction 
on  display  or  in  use  at  any  of  the  places  that  I  have 
mentioned,  and  of  the  character  that  I  have  men- 
tioned, would  you  not  have  observed  it? 

A.  Yes,  I  most  surely  would,  for  I  was  there  for 
that  purpose,  in  looking  up  new  ideas,  looking  for 
something  new.     [236] 

Q.  At  these  places  that  I  have  mentioned  outside 
of  May's  Department  Store,  did  you  pass  by  them 
both  in  the  daytime  and  in  the  night-time? 

A.  Yes. 

Q.  26.  Are  you  familiar  with  the  signs  here  in 
Los  Angeles  with  a  raised  wooden  molding  around 
the  letter  characters?        A.  Yes. 

Q.  27.  When  did  you  first  see  such  a  sign? 

A.  About  1915. 

Q.  28.  What  does  the  sign  read? 


306  Joseph  Hotchner  vs. 

(Deposition  of  W.  W.  Ferris.) 

A.  It  just  reads  "White";  that  is,  it  was  put  up 
for  the  White  Sewing  Machine  Company. 

Q.  29.  Do  you  regard  this  as  a  satisfactory  sign 
or  not? 

By  Mr.  HENIMORE.— Now,  just  a  moment.  I 
object  to  that  as  calling  for  the  conclusion  of  the 
witness  and  as  leading  and  suggestive. 

The  WITNESS.— No. 
(By  Mr.  ELDER.) 

Q.  30.  What  are  its  defects? 

By  Mr.  FENIMORE.— That  is  objected  to  upon 
the  same  ground. 

The  WITNESS.— The  defects  are  that  it  is  made 
of  wood  molding  which  screwed  on  to  the  face  of 
the  sign  with  screws  and  that  the  elements,  that  is, 
the  weather,  when  it  rains,  the  wood  expands  and 
cracks  off,  and  it  is,  in  my  estimation,  entirely  un- 
satisfactory. 
(By  Mr.  ELDER.) 

Q.  31.  Can  it  sell  in  competition  with  the  Hotch- 
ner sign?        A.  No. 

Q.  32.  Why  not? 

By  Mr.  FENIMORE.— That  is  objected  to  as 
calling  for  the  conclusion  of  the  witness. 

The  WITNESS. — Because  as  it  is  made,  it  con- 
tains wood,  and  the  ordinances  prohibit  any  sign 
being  made  of  combustible  material. 
(By  Mr.  ELDER.) 

Q.  33.  Why  is  it  that  the  electrical  departments 
in  most  of  the  cities  object  to  the  use  of  wood  in 
connection  with  electric  signs  ? 
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By  Mr.  FENIMORE.— That  is  objected  to  as 
calling  for  the  conclusion  of  the  witness.     [237] 

The  WITNESS.— Well,  because  they  are  inflam- 
mable and  apt  to  start  fires. 
(By  Mr.  ELDER.) 

Q.  34.  What  is  the  reason,  Mr.  Ferris,  that  these 
wood  signs  are  not  practical? 

By  Mr.  FENIMORE.  Objected  to  as  calling  for 
the  conclusion  of  the  witness. 

The  WITNESS. — Principally  because  they  do 
not  last  and  that  they  do  not  pass  inspection  for  the 
reason  that  they  are  constructed  of  wood  and  are 
more  or  less  dangerous;  for  the  reason  that  they 
project  out  over  a  street  usually,  and  they  are  not 
made  to  last  as  a  metal  sign  would. 
(By  Mr.  ELDER.) 

Q.  35.  Do  you  know  whether  or  not  there  are 
ordinances  in  the  principal  cities  of  the  country 
prohibiting  the  use  of  wood  in  electrical  signs? 

A.  Yes. 

Q.  36.  You  do  know  that?        A.  Yes,  sir. 

Q.  37.  State  whether  there  are  such  ordinances 
or  not? 

By  Mr.  FENIMORE.— That  is  objected  to  as  not 
the  best  evidence. 

The  WITNESS.— Yes. 
(By  Mr.  ELDER.) 

Q.  38.  Mr.  Ferris,  you  stated  that  you  had  been 
in  the  electrical  sign  business,  that  is,  both  in  sell- 
ing and  in  manufacturing,  for  the  past  seventeen 
years;  is  that  correct? 
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A.  Yes. 

Q.  39.  State  by  whom  you  have  been  employed 
during  this  period  and  what  your  duties  were  dur- 
ing this  time? 

A.  My  first  appearance  was  with  the  Daugherty 
Operating  Company,  who  own  the  Denver  Gas  & 
Electric  Company,  and  several  other  large  public 
utilities  like  at  Scranton,  Pennsylvania;  Scranton, 
Pennsylvania,  was  my  second  move  in  the  business. 

Q.  40.  What  were  your  duties  with  this  first  com- 
pany ? 

A.  I  was  a  salesman,  but  we  were  selling  electric 
signs  that  were  made  by — some  we  had  made  by 
local  manufacturers  and  others  were  made  by  ex- 
perienced sign  manufacturers.     [238] 

Q.  41.  And  you  were  selling  electrical  signs? 

A.  Yes,  sir. 

Q.  42.  As  such  salesman,  was  it  your  duty  to 
keep  posted  with  all  the  different  kinds  of  signs  in 
use? 

By  Mr.  FENIMORE.— That  last  question  is  ob- 
jected to  as  leading. 

The  WITNESS.— Yes.  They  frequently  sent  us 
from  one  city  to  another  to  investigate  or  to  get 
new  ideas,  you  know;  that  was  the  principal  thing. 

Q.  43.  (By  Mr.  ELDER.)  Where  was  your  next 
experience  ? 

A.  My  next  experience  was  at  Syracuse,  New 
York,  where  I  placed  one  hundred  thousand  lamps 
in  twenty-seven  months.  I  manufactured  most  of 
the  signs  that  were  erected  in  the  city  of  Syracuse, 
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under  my  direction,  and  I  sold  them  through  the 

Syracuse  Lighting  Company. 

Q.  44.  Was  it  still  your  duty,  at  that  time,  to 
keep  posted  on  any  new  ideas  in  the  electrical  sign 
business  ? 

By  Mr.  FENIMORE.— That  is  objected  to  as 
leading. 

The  WITNESS.— Yes.  During  my  stay  there  I 
made  several  trips  and  sold  a  good  many  signs  for 
the  United  Gas  &  Improvement  Company,  the 
Syracuse  Lighting  Company  being  one  of  the  sub- 
sidiary companies  of  the  U.  G.  &  I.  Philadelphia, 
and  they  had  properties  scattered  all  over  the 
country.  One  place  that  I  started  an  electric  sign 
campaign  was  at  Charleston,  South  Carolina,  and 
Johnstown  and  Gloversville,  New  York. 
(By  Mr.  ELDER.) 

Q.  45.  What  was  your  next  experience  in  the 
electrical  sign  business? 

A.  My  next  experience  was  in  taking  charge  of 
the  new  business  department  of  the  Federal  Light 
&  Traction  Company  at  60  Broadway,  New  York. 
They  had  about  twenty  gas  and  electric  and  street 
railway  properties  scattered  from  coast  to  coast  and 
from  Canada  to  Old  Mexico,  and  it  was  my  duty  to 
go  into  these  different  cities  and  towns  and  promote 
the  electric  business  generally,  and,  usually,  in 
starting  a  campaign  in  any  of  these  cities,  the  first 
thing  we  did  was  to  put  out  a  bunch  of  electric 
signs.  Up  at  Aberdeen,  Washington,  I  went  there 
and  hired     [239]     four  or  five  men  and  we  put  in 
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sixty-one  electric  signs  in  six  weeks'  time.  That,  I 
believe,  was  a  world's  record.  They  were  all  real 
electric  signs,  and  that  was  only  one  of  the  com- 
panies. Now,  I  have  sold  signs  in  Sheridan, 
Wyoming,  and  Montrose,  Colorado,  and  Trinadad, 
Colorado,  and  different  places. 

Q.  46.  Well,  I  will  ask  you,  generally,  if,  during 
all  of  this  time,  it  has  been  a  part  of  your  business 
to  observe  the  nature  of  electrical  signs,  their  ap- 
pearance and  any  new  features  connected  with  such 
signs  ? 

By  Mr.  FENIMORE.— That  is  objected  to  as 
leading. 

The  WITNESS.— Yes,  sir. 

By  Mr.  ELDER.— That  is  all. 

Cross-examination. 
(By  Mr.  GEORGE  W.  FENIMORE.) 

XQ.  47.  What  company  are  you  at  present  con- 
nected with,  Mr.  Ferris? 

A.  The  Greenwood  Advertising  Company. 

XQ.  48.  Located  in  Los  Angeles,  California? 

A.  At  1942  South  Main  Street,  Los  Angeles, 
California. 

XQ.  49.  Does  the  Greenwood  Advertising  Com- 
pany have  the  agency  for  the  Hotchner  sign? 

A.  They  do  now,  yes,  sir. 

XQ.  50.  How  long  have  they  had  that  agency? 

A.  About  four  or  five  months;  four  months. 

XQ.  51.  Do  you  recall  the  occasion  of  your  first 
visit  to  Denver  in  1911?        A.  Yes. 
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XQ.  52.  At  that  time,  did  you  observe  any  Lumi- 
nus  signs  on  display  in  that  city?        A.  No. 

XQ.  53.  Were  any  of  Mr.  Hotchner's  signs  on 
display  there  at  that  time?        A.  No. 

XQ.  54.  Did  you,  at  that  time,  know  that  Mr. 
Hotchner  had  devised  a  sign  of  any  kind  ? 

A.  No. 

XQ.  55.  Did  you  know  Mr.  Hotchner  at  that 
time,  or  know  of  him?        A.  No,  sir. 

XQ.  56.  Had  you  ever  heard  of  him  at  that  time  ? 

A.  No,   sir.     [240] 

XQ.  57.  What  was  the  earliest  date  that  you 
knew  of  Mr.  Hotchner  and  his  work? 

A.  About  two  and  a  half  years  ago. 

XQ.  58.  About  1918  or  1919,  then? 

A.  Well,  I  would  say,  yes,  1918,  the  beginning  of 
1918,  I  would  say. 

XQ.  59.  Prior  to  1918,  had  you  ever  seen  any 
signs  which  were  of  the  same  character  as  Mr. 
Hotchner's  signs? 

A.  The  only  one  that  I  saw  was  this  White  Sew- 
ing Machine  sign  that  I  mentioned. 

XQ.  60.  And  what  was  the  date  that  you  first 
saw  that  sign?        A.  About  1915. 

XQ.  61.  Are  you  familiar  with  Mr.  Hotchner's 
patent  of  1904? 

By  Mr.  ELDEE.— I  object  to  that  as  incom- 
petent, irrelevant  and  immaterial. 

The  WITNESS.— No. 
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XQ.  62.  Have  you  ever  seen  any  sign  made 
under  that  patent? 

By  Mr.  ELDER. — The  same  objection. 

The  WITNESS.— No,  for  the  reason  that  I  did 
not  know  what  the  patent  was.     I  may  have  seen  it, 
but  I  do  not  know  that  I  have  seen  it. 
(By  Mr.  FENIMORE.) 

XQ.  63.  Did  you  ever  hear  of  a  Mr.  Mackenzie? 

A.  No. 

XQ.  64.  You  never  saw  any  signs  made  or  pur- 
porting to  have  been  made  by  Mr.  MacKenzie? 

A.  No,  I  never  did. 

XQ.  65.  What  is  your  capacity  or  position  with 
the  Greenwood  Advertising  Agency? 

A.  Salesman. 

«XQ.  66.  Salesman?        A.  Yes,  sir. 

By  Mr.  FENIMORE.— That  is  all. 

By  Mr.  ELDER.— That  is  all.     [241] 

Deposition  of  C.  B.  Thorne,  for  Plaintiff  (In  Re- 
buttal) . 

C.  B.  THORNE,  called  for  plaintiff  in  rebuttal, 
testified  as  follows: 

My  name  is  C.  B.  Thorne.  I  am  47  years  of  age, 
and  reside  at  1145  Pine  Street.  I  am  attending  to 
my  own  investments.  I  lived  in  Denver  from  1884 
to  1920.  In  1912  I  was  Deputy  City  Electrician  of 
Denver.  I  had  the  supervision  of  the  inspectors, 
OK-ing  permits,  also  the  certification  of  permits 
from   the    electrical    department   to    the    board    of 
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public  works  for  the  issuance  of  permits  for  the 

erection  of  signs. 

Q.  What  do  you  do  outside  the  office,  if  any- 
thing ? 

A.  I  take  care  of  special  inspections  from  time 
to  time. 

Q.  What  did  that  consist  of? 

A.  To  go  out  and  inspect  electric  signs,  and  elec- 
trical connections,  and  so  on  and  so  forth. 

Q.  Do  you  ever  remember  inspecting  the  electric 
sign  for  the  Denver  Electrical  Company,  erected 
by  the  Prismatic  Sign  Co.?        A.  Yes,  sir. 

Q.  I  will  show  you  a  series  of  photographs,  and 
also  a  ticket,  and  ask  you  if  you  can  explain  any- 
thing in  connection  with  them,  and  can  identify 
them? 

The  COURT. — Are  these  already  in  evidence? 

Mr.  GRIFFIN — No,  they  are  not  in  evidence. 
One  of  the  witnesses  testified,  if  your  Honor  please, 
that  this  sign  was  erected  and  had  this  metal  mold- 
ing on  it.  This  witness  will  testify  that  at  the  time 
of  inspection  it  was  a  flat  sign  without  molding,  and 
that  the  molding  was  put  on  afterwards. 

The  COURT.— Proceed.  You  had  better  call  his 
attention  to  that  specific  sign.  When  were  these 
photographs  taken? 

Mr.  GRIFFIN.— These  are  photographs  that  the 
witness  made  in  Denver.  He  did  not  make  the 
photographs — we  don't  wish  to  mislead  the  court 
upon  that  point. 

Q.  Do  you   recognize  the  matter  purporting   to 
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appear    upon    these    photographs?        A.  Yes,    sir. 

[242] 

Q.  Will  you  state  what  it  is'? 

Mr.  TOWNSEND.— If  your  Honor  please,  that 
is  calling  for  secondary  evidence.  Apparently, 
these  are  photographs  of  papers  not  in  evidence. 
There  is  no  proper  foundation  laid  for  secondary 
evidence,  even  if  competent.  We  do  not  know, 
yet,  whether  it  is  competent  or  relevant. 

Mr.  GRIFFIN. — Q.  At  the  time  you  were  the 
inspector  in  Denver,  were  you  familiar  with  the 
records  of  the  Department  of  Electricity? 

A.  Yes,  sir. 

Q.  Did  you  examine  the  books,  there? 

A.  Yes,  sir. 

Q.  How  many  times? 

A.  Daily,  two  or  three  times  a  day. 

Q.  For  how  long  a  period? 

A.  For  a  year  or  so. 

Q.  Can  you  identify  the  matter  appearing  upon 
the  photographs  before  you? 

Mr.  TOWNSEND.— That  is  objected  to  as  im- 
material, irrelevant  and  incompetent,  and  upon  the 
further  ground  that  it  neither  tends  to  prove  nor 
disapprove  any  issue  in  this  case. 

The  COURT. — You  are  seeking  to  prove  a  record 
by  a  photographic  copy  not  certified  or  authenti- 
cated in  any  way. 

Mr.  GRIFFIN. — I  am  undertaking  to  prove  by  a 
man  who  was  an  official  at  that  time  the  contents  of 
the  official  records. 
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The  COURT.— The  laws  of  the  United  States 
provide  a  method  for  authenticating  these  records 
and  proving  them ;  the  only  way  you  can  prove  them 
is  by  producing  the  authentication  or  by  the  origi- 
nal record.  Of  course,  if  it  were  a  record  which 
could  not  be  produced  here,  you  might  possibly 
take  the  deposition  of  the  party  and  produce  a 
sworn  copy.     Objection  sustained. 

Mr.  GRIFFIN. — Q.  Did  you  inspect  the  electric 
sign  erected  for  the  Denver  Electric  Company,  or 
do  you  know  who  inspected  it? 

A.  Yes,  I  inspected  it. 

Q.  Do  those  photographs  in  am^  way  refresh 
your  memory  as  to  the  condition  of  that  sign  at 
the  time  of  the  inspection?     [243] 

Mr.  TOWNSEND.— The  same  objection. 

The  COURT. — You  are  assuming  the  very  ques- 
tion that  the  Court  has  ruled  on,  that  these  copies  are 
authentic.  If  he  examined  it  he  can  probably  tes- 
tify independently  of  these  records. 

Mr.  GRIFFIN.— Q.  Can  you  testify  as  to  the 
state  of  the  electric  sign  erected  for  the  Denver 
Electrical  Company  by  the  Prismatic  Sign  Com- 
pany at  the  time  of  its  erection  in  1912  % 

A.  In  regard  to  the  erection  of  the  sign  covered 
by  these  permits  and  at  that  date,  I  can. 

Q.  What  was  the  state  of  that  sign? 

A.  It  w^as  a  flat  letter  sign. 

Q.  I  will  now  show  you  a  cross-section  of  an  elec- 
tric sign  marked  Defendants'  Exhibit  ''A-6,"  and, 
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as  testified  in  this  deposition,  it  is  said  to  be  a  sec- 
tion cut  from  the  Denver  Electrical  Company's 
sign,  made  by  the  Prismatic  Sign  Company,  and  I 
ask  you  if  the  molding  shown  on  that  sign  was  on 
it  at  the  time  you  inspected  the  sign? 

A.  It  was  not. 

The  COURT.— Q.  What  year  was  that— 1912? 

A.  1912. 

Mr.  G-RIFFIN. — I  might  say,  your  Honor,  in  re- 
spect to  this  particular  sign,  this  is  the  only  sign 
whose  public  use  is  proved  definitely  as  being 
more  than  two  years  prior  to  the  filing  date.  There 
are  some  other  signs  referred  to  by  these  same 
witnesses  who  testified  that  this  was  a  raised-letter 
sign  at  this  time. 

The  COURT. — I  understand  that.  Proceed  with 
the  examination. 

Mr.  GRIFFIN. — Q.  Do  you  remember  how  soon 
after  this  the  raised-letter  signs  came  into  use  in 
Denver  ? 

A.  No,  I  could  not  testify  to  that. 

Cross-examination. 

Mr.  LOFTUS. — Q.  Do  you  know  how  many  signs 
the  Prismatic  Sign  Company  erected  for  the  Den- 
ver Electrical  Company? 

A.  I  could  not  say  for  sure  how  many  signs  they 
erected  for  them. 

The  COURT. — Does  the  deposition  show  where 
this  sign  was? 

Mr.  LOFTUS.— Yes,  your  Honor.     [244] 
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The  COURT. — Where  was  the  sign  from  which 
this  was  taken? 

Mr.  LOFTUS. — It  was  in  front  of  the  Denver 
Electrical  Company. 

The  COURT. — Q.  That  was  the  sign  you  exam- 
ined and  inspected,  was  if?        A.  Yes,  sir. 

Mr.  LOFTUS.— Q.  Did  you  know  that  there  was 
more  than  one  sign  erected  by  the  Prismatic  Sign 
Company  for  the  Denver  Electrical  Company? 

A.  Yes,  I  did. 

Q.  Are  you  familiar  with  both  of  those  signs? 

A.  No,  I  am  not. 

Q.  And  you  don't  know  from  memory,  now,  which 
of  these  signs  had  the  border  and  which  did  not  ? 

A.  I  know  that  the  sign  that  I  inspected  and  the 
sign  that  was  held  up  on  account  of  permits  from 
the  Board  of  Public  Works  was  all  flat  letters  at 
the  time  it  was  inspected. 

Q.  There  may  have  been  another  sign,  so  far  as 
you  know,  that  had  the  molding? 

A.  Yes,  there  may  have  been. 

Q.  At  about  that  time? 

A.  No,  sir,  not  at  that  time. 

Q.  You  are  testifying  now  just  from  your  im- 
pression, after  a  lapse  of  10  or  11  years  ? 

A.  Well,  I  had  occasion  to  inspect  the  sign  later 
on. 

Q.  When  did  you  first  have  this  matter  called  to 
your  attention  recently? 

A.  About  a  month  ago,  or  two  months  ago. 

Q.  In  what  way  did  it  come  to  your  attention? 
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A.  Mr.  Hotchner 's  attorney,  I  think,  had  certain 
people  in  Denver  looking  for  me,  and  finally  located 
me  out  here,  and  called  on  me. 

Q.  And  he  showed  you  a  photograph  of  a  permit, 
did  he?        A.  No,  sir,  not  at  that  time. 

Q.  He  asked  you  if  you  recalled  inspecting  a  sign 
for  the  Denver  Electrical  Company'?' 

A.  Yes,  he  did. 

Q.  And  you  told  him  that  you  didf 

A.  Yes,  sir. 

Q.  And  you  described  that  sign  to  him? 

A.  I  think  I  did. 

Q.  And  you  were  familiar  with  only  one  flat  sign? 

A.  The  sign  that  I  inspected,  that  is  really  the 
only  one  I  am  famililar  with.     [245] 

Redirect  Examination. 

Mr.  GRIFFIN.— Q.  When  did  you  last  see  the 
sign?        A.  I  saw  a  sign  there  last  June. 

Q.  Was  that  sign  the  same  or  different  from  the 
one  you  inspected  in  1912? 

A.  The  sign  I  saw  in  June  had  both  raised  and 
flat  letters. 

Q.  Was  it  the  same  or  different  from  the  one  you 
inspected? 

A.  It  was  different  from  the  one  I  inspected. 

Deposition  of  Joseph  A.  Meeks,  for  Plaintiff  (R-e- 
called  in  Rebuttal). 

JOSEPH  A.  MEEKS,  recalled  for  plaintiff  in 
rebuttal. 

Mr.  GRIFFIN. — Q.  I  will  show  you  a  sign  that 
has  been  previously  marked  Plaintiff's  Exhibit  9, 
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and  ask  you  if  you  have  ever  seen  that  sign  before? 

A.  Yes,  sir. 

Q.  When,  if  you  know  ? 

A.  I  have  seen  it  several  times. 

Q.  When  did  you  first  see  it  % 

A.  That  is  hard  for  me  to  fix  a  definite  date;  I 
made  the  model  myself. 

Q.  When  did  you  make  itf 

A.  I  should  judge  that  it  was  made  in  1910,  the 
latter  part  of  1910. 

Q.  How  do  you  fix  that  date  ? 

A.  I  fix  the  date,  because  I  remember  taking  the 
model  before  we  left  Ellis  street;  we  were  at  165 
Eddy  Street  ten  years  last  July. 

Q.  Since  the  morning  session  of  this  court,  did 
you  go  over  to  Oakland  and  examine  the  signs  tes- 
tified about  this  morning?        A.  I  did. 

Q.  Did  you  look  inside  there?        A.  Yes,  sir. 

Q.  I  will  show  you  a  photograph  heretofore  of- 
fered in  evidence,  carrying  the  words,  "Harry  Rose, 
Haberdasher,"  and  "Al.  Chase,  Clothier,"  and  ask 
you  with  respect  to  the  lower  line  of  letters  read- 
ing, "Al.  Chase,  Clothier,"  whether  or  not,  in  your 
opinion,  it  is  possible  for  light  proceeding  from  the 
upper  lamps  to  be —     [246] 

The  COURT. — He  may  answer. 

A.  In  my  opinion  it  does  reflect. 

No  cross-examination. 
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EDWARD  BOYLAN,  called  for  plaintiff  in  re- 
buttal, testified  as  follows: 

I  have  examined  a  sign  in  Oakland  heretofore  re- 
ferred to  in  this  case,  bearing  the  words  "Harry 
Eose,  Haberdasher"  and  "Al.  Chase,  Clothier,"  at 
a  quarter  past  one.     I  looked  inside  those  signs. 

Q.  Referring  to  the  words,  "Al.  Chase,  Clothier" 
I  will  ask  you  whether  in  your  opinion  the  light  pro- 
ceeding from  the  lamps  inside  the  sign  and  against 
the  reflectors  in  the  bottom  of  that  sign,  which  nor- 
mally send  the  light  from  the  outside  of  the  re- 
flector to  the  street,  would  direct  any  light  through 
those  letters,  or  not  % 

Mr.  TOWNSEND.— That  is  objected  to  as  no 
proper  foundation  has  been  laid. 

The  COURT. — Unless  the  man  experimented,  or 
has  some  knowledge  of  those  things,  his  opinion 
would  not  be  worth  anything. 

The  WITNESS.— (Continuing.)  I  have  been  en- 
gaged in  the  sign  business  about  fifteen  years  in 
San  Francisco.  I  put  up  signs  in  Oakland.  In 
my  time  I  have  erected  an  average  of  about  five 
signs  a  week. 

The  COURT. — Answer  the  question. 

Q.  Could  any  light  from  the  interior  of  the  signs 
pass  against  the  reflectors  at  the  bottom  of  the  sign 
and  through  the  letters  ''Al.  Chase,  Clothier." 

A.  I  don't  think  I  know  what  you  mean.     Do  you 
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mean  the  light  from  the  letters  that  throw  out  onto 

the  sidewalk? 

Mr.  GRIFFIN. — No,  I  mean  the  light  from  the 
inside  of  the  sign  proceeding  down  against  the  in- 
side reflector  here  which  is  shown  in  this  photo- 
graph, and  then  from  there  against  the  letters  "Al. 
Chase,     [247]     Clothier."        A.  I  believe  it  could. 

The  COURT. — This  question  is  susceptible  of 
demonstration,  and  should  not  depend  on  the  hap- 
hazard testimony  of  witnesses.     Proceed. 

Deposition  of  T.  N.  Slocum,  for  Plaintiff. 

Plaintiff  thereupon  called  T.  N.  SLOCUM,  who 
testified  as  follows: 

My  name  is  T.  N.  Slocum.  I  reside  at  the  Hotel 
Washington.  I  am  36  years  old.  I  am  an  electric 
light  salesman.  I  have  seen  a  sign  in  Portland 
reading  "Hotel  Oregon." 

Q.  I  might  say  that  the  photograph  of  this  sign 
has  been  heretofore  introduced  in  evidence ;  will  you 
state  to  the  Court  how  the  sign  is  constructed,  with 
respect  to  its  appearance,  in  the  flanges  surround- 
ing the  elements  of  the  letter? 

Mr.  TOWNSEND.— Objected  to  as  not  proper 
foundation  has  been  laid. 

The  COURT.— He  said  he  saw  it. 

Mr.  TOWNSEND.— But  that  does  not  indicate 
anything. 

The  COURT.— To  what  particular  time  did  the 
testimony  of  your  witness  relate? 

Mr.  LOFTUS.— The  installation  was  in  1911. 
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The  COURT.— Q.  When  did  you  first  see  it,  and 
how  often  did  you  see  if? 

A.  For  the  last  two  years  that  I  have  been  travel- 
ing in  and  out  of  Portland. 

Mr.  GRIFFIN. — There  is  no  controversy  as  to 
the  condition  of  the  sign. 

The  COURT. — Let  him  answer  the  question. 

A.  It  is  a  cut-out  transparency  sign,  with  what 
is  known  as  a  channel  border. 

Mr.  GRIFFIN.— Q.  How  do  the  flanges  extend 
from  the  outside  of  the  channel  border  ? 

A.  The  flange  extends  out  at  right  angles  to  the 
body  of  the  sign,  and  then  there  is  a  little  flange  that 
extends  out  from  this  channel,  that  is  on  a  horizontal 
plane  with  the  body  of  the  sign. 

Q.  Referring  to  Plaintiff's  Exhibit  No.  9,  would 
you  say  that  that  [248]  Hotel  Oregon  sign  was 
the  same  or  different  from  this? 

A.  No,  it  is  not  like  that. 

Mr.  GRIFFIN.— That  is  all. 

Mr.   TOWNSEND.— No   cross-examination. 

Mr.  GRIFFIN.— That  is  all,  your  Honor. 

The  COURT. — If  there  is  to  be  any  further  cross- 
examination  on  this  affidavit,  it  may  take  place  to- 
morrow morning.     I  suppose  it  will  be  brief. 

Mr.  GRIFFIN.— Yes,  it  will  be  brief,  if  there  is 
any. 

The  COURT.— You  have  nothing  further  to  offer, 
I  suppose? 

Mr.  TOWNSEND.— No,  your  Honor,  we  rest. 
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The  COURT. — We  will  take  an  adjournment 
until  to-morrow  morning  at  ten  o'clock. 

(An  adjournment  was  here  taken  until  to-morrow, 
Wednesday,  December  7,  1921,  at  ten  o'clock  A.  M.) 

Wednesday,  December  7,  1921. 

Mr.  TOWNSEND.— Your  Honor,  I  will  recall 
Mr.  Simpson  to  the  stand,  and  I  desire  to  ask  him 
a  few  questions  before  counsel  cross-examines  him. 

The  COURT.— Proceed. 

Deposition  of  Tracy  W.  Simpson,  for  Defendant 

(Recalled). 

TRACY  W.  SIMPSON,  recalled  for  defendant. 

Mr.  TOWNSEND.— Q.  In  your  examination,  Mr. 
Simpson,  you  referred  to  various  types  of  signs  that 
had  been  made  by  your  companies,  including  the 
flat  type  which  is  in  evidence,  with  the  letter  with- 
out any  border,  and  glass  backing  up  that  letter; 
you  also  referred  to  another  type  in  which  there  was 
a  channel  border  around  the  letter;  can  you  pro- 
duce a  sample  of  the  channel  type  [249]  of  let- 
ter? 

A.  Yes,  I  have  such  a  sample  with  me  here. 

Q.  How  long  has  such  a  construction,  such  as 
you  hold  in  your  hand,  been  on  the  market  ? 

A.  To  my  personal  knowledge  this  form  of  con- 
struction has  been  on  the  market  since  1911. 

Q.  Is  that  a  type  of  construction  used  to-day? 

A.  Yes,  it  is  in  very  considerable  use;  in  fact,  it 
often  has  been  used  by  the  plaintiff  and  no  patent 
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marks  were  shown  on  the  construction  put  out  by 

the  plaintiff  similar  to  this. 

Q.  How  recently  have  you  seen  one  of  the  plain- 
tiff's? 

A.  I  saw  one  on  Market  street  this  morning  as 
we  walked  up  to  this  building. 

Mr.  TOWNSEND.— We  offer  this  in  evidence, 
your  Honor. 

(The  model  was  here  marked  Defendants  Ex- 
hibit "HH.") 

Cross-examination. 

Mr.  GRIFFIN.— Q.  The  type  of  letter  that  you 
have  just  spoken  of  and  just  identified  is  known  as 
the  channel  type  letter  in  the  trade,  is  it  not? 

A.  By  some,  yes;  it  also  has  another  designation, 
of  a  flat  glass  transparency  sign  with  a  strip  metal 
outline  around  the  letter. 

Q.  This  type  of  sign  with  a  raised  flange  of  this 
kind  is  known  throughout  the  trade  as  a  channel 
letter  sign? 

A.  No,  sir,  I  would  not  say  so.  To  my  knowl- 
edge, the  designation  "channel  letter"  as  a  rule, 
pertains  to  signs  using  exposed  lamps  on  the  out- 
side of  the  sign,  and  the  channels  are  very  deep, 
over  an  inch  or  so. 

Q.  However,  whether  the  channel  is  deep  or  shal- 
low, it  is  still  called  a  channel  letter,  whether  it  is 
interiorly  illuminated  or  exteriorly  illuminated, 
with  a  series  of  lamps  exterior  to  the  sign? 

A.  Yes,  sir. 
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Q.  Where  was  this  sign  that  you  say  you  saw 
that  was  installed  by  the  plaintiff  ?' 

A.  The  sign  reads  "Shoe  Mart,"  with  various 
numbers  underneath,  specifying  the  prices  of  shoes. 
It  is  on  the  north  side  of  Market  street,  a  block  or 
so  east  of  this  building. 

Q.  You  don't  know  when  that  was  put  up? 

A.  It  was  put  up  recently.     [250] 

Q.  In  your  affidavit  you  state  you  are  familiar 
with  the  reading  of  drawings  and  patent  specifica- 
tions :  Is  that  a  fact  ?        A.  Yes,  sir. 

Q.  You  understand  the  wording  of  the  claim  in 
issue  in  this  case,  that  is,  in  the  first  patent,  Claim 
4? 

Mr.  TOWNSEND.— Your  Honor,  this  witness 
has  not  testified  as  to  the  construction  of  claims; 
the  construction  of  claims  is  for  the  Court. 

The  COURT.— Yes.  I  don't  know  what  is  in  the 
affidavit. 

Mr.  GRIFFIN. — The  witness  stated  he  was  fa- 
miliar with  drawings  and  specifications  in  patents. 
I  am  entitled  to  cross-examine  him  as  to  whether  he 
is  familiar  with  that  matter.  He  inserted  in  his 
affidavit  the  claim  in  issue  in  this  case,  and  says, 
"The  same  thought  finds  expression  in  Claim  4  of 
the  Hotchner  patent." 

The  COURT. — Answer  the  question. 

A.  Yes,  I  am  familiar  with  that  claim  so  far  as 
I  am  a  judge  of  claims. 

Mr.  GRIFFIN.— Q.  In  that  claim  you  don't  find 
the  word  "pressing,"  at  all,  do  you? 
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Mr.  TOWNSEND.— I  object  to  that,  because  the 
claim  is  the  best  evidence. 

The  COURT. — Answer  the  question. 
A.  I  find  the  word  ''formed,"  which  is  a  synony- 
mous process,  as  I  further  stated — "formed 
therein."  You  may  have  any  number  of  formings 
without  any  pressing.  The  affidavit  states  in  detail 
the  meaning  of  forming  and  pressing  as  generally 
understood  in  the  mechanical  art. 

Q.  But,  as  a  matter  of  fact,  forming  is  not  at  all 
an  equivalent  of  pressing? 

A.  That  is  fully  stated  in  the  affidavit. 
Q.  Just  answer  the  question,  never  mind  the  affi- 
davit. 

A.  Yes,  it  is  very  generally  an  equivalent. 
"Forming"  means  [251]  bending;  "pressing" 
means  bending,  sometimes  with  stretching.  The 
two  terms  are  very  nearly  synonymous. 

Mr.  GRIFFIN.— Q.  You  might  form  that  box,  I 
might  form  something  but  not  bend  it  or  press  it. 
A.  Not  in  the  mechanical  arms.     To  form  that 
border  as   shown  in  the  Hotchner  patent — 

The  COURT. — I  suppose  that  Webster  is  as  good 
an  authority  on  definitions  as  any  witness  you 
might  call.  I  don't  see  any  necessity  for  this. 
Mr.  GRIFFIN.— I  will  let  that  go. 
Q.  I  show  you  Plaintiff's  Exhibit  No.  9;  it  is  a 
fact  that  there  is  no  element  in  the  claim  that  is 
not  present  in  this  exhibit,  is  it  not  ? 

Mr.  TOWNSEND.— The  same  objection. 
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The  COURT.— I  think  that  calls  for  a  conclu- 
sion which  the  Court  must  draw. 

Mr.  GRIFFIN. — The  witness  has  testified  con- 
cerning the  claim,  as  to  this  being  found  in  the 
claim.  I  am  entitled  to  cross-examine  the  witness. 
I  am  not  seeking  here  to  examine  the  witness  con- 
cerning the  legality  of  the  claims. 

The  COURT. — Do  you  say  that  this  is  a  techni- 
cal question,  as  to  what  is  covered  by  the  claims'? 

Mr.  LOFTUS.— The  affidavit  deals  solely  with 
what  is  shown  and  described  in  the  patent,  and 
leaves  the  claims  alone. 

The  COURT. — I  don't  care  what  the  affidavit 
shows;  I  am  only  concerned  with  the  general  pro- 
position whether  it  is  for  the  witness  to  state  what 
is  covered  by  the  claims,  or  for  the  Court. 

Mr.  GRIFFIN.— It  is  for  the  Court  to  state  it. 

The  COURT.— Then  I  don't  care  what  is  in  the 
affidavit;  I  will  ignore  it.     [252] 

Mr.  GRIFFIN.— I  am  entitled  to  examine  the 
witness  as  to  the  sundry  elements  of  the  claim  and 
as  to  what  the  parts  of  the  claim  are.  As  to  the 
total  effects  of  the  claim,  that  is  for  the  Court. 

Mr.  TOWNSEND.— Counsel  can  examine  as  to 
the  disclosure  of  the  patent  and  the  description  of 
the  drawings;  in  regard  to  exhibit  9,  it  is  not  in 
issue  in  the  case,  it  is  a  self-serving  model  that  was 
made  years  ago,  and  long  before  the  patent  was 
applied  for;  it  does  not  even  have  the  rudimentary 
elements  of  the  patent.     It  is  wholly  immaterial. 
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The  COURT. — Proceed  and  get  through  with  the 
testimony. 

Mr.  GRIFFIIST. — Q.  Your  signs  made  for  the 
Normal  Pharmacy  have  means  inside  the  sign  body 
to  illuminate  the  letters,  haven't  they? 

A.  Yes,  sir. 

Q.  That  sign  also  has  a  sheet  metal  body  with 
openings  forming  the  characters?        A.  Yes. 

Q.  That  sign  also  has  a  sheet  of  translucent 
material  covering  the  length  and  breadth  of  the 
letters  inside  the  sign  body.        A.  Yes,  sir. 

Q.  And  there  is  also  a  raised-letter  molding 
around  the  elements  of  the  character? 

A.  If  you  are  trying  to  read  me  the  elements  of 
the  claim — 

Q.  Is  there  or  is  there  not  a  raised  metal  mould- 
ing around  the  elements  of  the  character  on  the 
Normal  Pharmacy  sign? 

A.  There  is  a  strip  of  lead  soldered  around  the 
periphery  of  the  letter. 

Q.  And  that  is  raised  from  the  face  of  the  sign? 

A.  Yes,  sir. 

Q.  You  say  you  did  some  work  to  show  the  im- 
possibility of  making  a  sign  according  to  the  dis- 
closure of  the  patent;  what  work  was  done? 

A.  I  spent  about  half  a  day  in  the  shop  with 
several  skilled  artisans,  endeavoring  to  see  if  it 
were  possible  to  do  that;  I  even  had  some  drawings 
with  me  to  show  the  impossibility  [253]  of  it. 
In  the  patent  drawing  of  the  Hotchner  1918  patent, 
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No.  1259237,  had  the  person  making  up  that  draw- 
ing shown  several  other  sections,  other  than  the 
section  shown  in  Figure  2,  that  would  plainly  have 
become  apparent. 

Q.  However,  you  did  finally  make  the  letters 
which  you  exhibited  here  in  court? 

A.  We  made  those  letters  that  conform  to  the 
specifications  of  the  patent  with  the  exception  of 
the  misdescription  portion  of  the  patent  relating 
to  the  glass  covering  the  entire  area  bounded  by  the 
greatest  length  and  breadth  of  the  letter. 

Q.  Why  do  you  say  that  is  a  misdescription? 

A.  Because  the  disclosure  of  the  patent  plainly 
shows  that  the  glass  lies  in  a  pocket,  which  pocket 
is  bounded  on  its  perimeter  by  a  portion  of  the 
raised  metal  molding.  If  I  may  be  permitted  to 
turn  around  one  of  those  cards,  we  have  the  reverse 
side  section;  the  sectional  drawing  that  I  have  in 
my  hand  is  exactly  the  same  sectional  drawing  that 
might  have  been  made  by  the  draftsman  who  drew 
the  original  drawings  of  the  Hotchner  patent  of 
1918,  provided  he  had  sliced  the  sign  vertically 
through  the  cross-bar  of  the  letter  H  instead  of 
doing  as  he  has  done  in  Figure  2 — sliced  the  sign 
vertically  through  the  main  right-hand  stroke  of 
the  letter  H;  this  plainly  shows  that  the  glass  of  the 
cross-bar  could  only  be  of  an  extent  extending 
from  the  upper  limit  designated  by  the  raised 
border  to  the  lower  limit  designated  by  the  raised 
border  of  the  cross-bar,  there  being  a  pocket  in 
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which  the  glass  is  placed.  Were  any  other  con- 
struction used,  then  we  would  have  the  entirely 
erroneous  construction  in  which  the  background 
of  the  sign  which  is  between  the  vertical  strokes 
of  the  letter  "H"  and  above  the  cross-bar  pressed 
outwardly,  which  is  not  a  disclosure  of  the  patent. 

Q.  However,  with  respect  to  the  letter  "I," 
there  is  no  misdescription,  whatever,  is  there'? 

A.  No,  sir,  not  with  respect  to  [254]  the  letter 
<(j  ))     That  was  the  only  letter. 

Q,  And  that  might  be  so  with  respect  to  any 
other  letter? 

A.  No,  sir;  it  could  only  be  with  respect  to  the 
letter  "I."  There  would  be  a  misdescription  when 
applied  to  any  other  letter. 

Q.  However,  there  is  no  difficulty  whatever  in 
making  exactly  what  is  described  in  the  patent, 
such,  for  example,  as  shown  in  Plaintiff's  Exhibit 
9,  and  it  would  conform  to  the  disclosure  of  the- 
letter  "I"? 

A,  There  would  be  no  difficulty,  provided  the 
letter  "I"  were  always  produced. 

Q.  However,  the  letter  "N"  is  shown  here,  and 
that  is  according  to  the  construction  of  the  letter 
"I"  as  shown  in  the  patent,  isn't  it? 

A.  No,  sir,  because  the  glass  in  the  letter  "N" 
does  not  lie  in  the  plane  of  the  metal  front. 

Q.  However,  as  to  this  particular  claim  in  issue 
here,  there  is  nothing  said  about  any  pocket  in 
which  the  glass  is  placed. 
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Mr.  TOWNSEND.— The  claim  is  the  best  evi- 
dence of  its  contents,  and  it  is  for  the  Court  to  con- 
strue it;  that  is  calling  for  a  legal  conclusion. 

The  COURT.— I  think  so. 

Mr.  GRIFFIN.— Q.  With  respect  to  the  Oregon 
Hotel  sign,  that  sign  consists  of  an  interiorly- 
lighted  sign,  having  channels  with  flanges  at  the 
outside  of  the  channels  extending  parallel  to  the 
face  of  the  sign  body,  doesn't  it?        A.  No,  sir. 

The  COURT. — Isn't  there  a  photograph  of  the 
Oregon  Hotel  sign  here? 

Mr.   TOWNSEND.— Yes. 

The  COURT. —  I  have  one  in  my  mind;  I  suppose 
there  is  one  in  the  record,  probably. 

Mr.  TOWNSEND.— Yes,  there  is,  your  Honor. 

Mr.  GRIFFIN.— Q.  I  will  show  you  a  photo- 
graph, which  is  a  copy  of  the  photograph  in  evi- 
dence— 

The  COURT. — This  shows  how  the  letters  are 
made.     [255] 

Mr.  GRIFFIN.— Q.  Is  it  not  a  fact  that  those 
flanges  are  parallel  to  the  face  of  the  sign  body? 

A.  No,  sir,  the  flanges  are  beveled  with  respect  to 
the  sign  body. 

Q.  You  heard  Mr.  Slocum  testif}^  that  those 
flanges  were  parallel — 

The  COURT. — Do  you  claim  you  can  obtain  a 
monopoly  by  patent  on  the  form  of  a  letter? 

Mr.  GRIFFIN.— Why,  certainly,  you  can  obtain 
a  patent  on  the  form  of  a  letter.  It  would  depend 
entirely    on    whether    the    form    was    patentable. 
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There  are  any  number  of  design  patents  on  letter 

forms. 

The  COURT. — I  realize  that,  but  you  see  letters 
every  place,  in  print  and  in  signs,  in  every  con- 
ceivable form.  Do  you  claim  that  it  is  a  subject 
of  a  patent,  whether  you  call  it  a  design  patent, 
or  any  other  kind  of  patent?  It  seems  to  me  you 
migiit  as  well  try  to  claim  a  patent  on  the  alphabet, 
itself. 

Mr.  GRIFFIN. — We  are  not  claiming  anything 
of  that  kind.  We  are  claiming  a  combination  here 
wiith  a  series  of  elements. 

The  COURT. — Proceed  with  the  examination. 

Mr.  GRIFFIN.— Q.  You  heard  Mr  Slocum 
testify  that  this  sign  had  flanges  at  the  outside 
of  the  channels  parallel  to  the  face  of  the  sign  body. 

A.  No,  sir,  I  didn't  hear  him  testify  to  that. 

Qi.  You  did  not?        A.  No,  sir. 

Q.  Did  you  ever  see  this  sign? 

A.  Yes,  many  times. 

Q.  How  close  were  you  to  it? 

A.  I  have  been  on  the  sidewalk,  directly  be- 
neath the  sign. 

Q.  And  that  is  a  matter  of  twenty  feet  from  the 
sign,  isn't  it,  or  more?    A.  Yes. 

Q.  And  at  that  distance  you  could  not  teU 
whether  it  was  parallel  to  the  sign  body,  or  not  ? 

A.  Yes,  I  could  tell;  those  flanges  are  slightly 
beveled. 

Mr.   TOWNSEND.— Do  you  claim,   Mr.   Griffin, 
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that  that  Oregon  Hotel  sign  is  an  infringement? 

[256] 

Mr.  GRIFFIN.— No.  I  claim  that  that  is  not  an 
anticipation.  The  only  thing  that  that  Oregon 
Hotel  sign  is  put  into  the  record  for  is  to  show 
anticipation.  I  claim  that  that  is  not  an  anticipa- 
tion of  anything  that  is  claimed  in  this  case. 

Q.  Referring  again  to  the  Little  patent,  in  Fig- 
ure 2  of  the  Little  patent,  there  is  nothing  in  Fig- 
ure 2,  nor  in  the  specifications,  that  would  indicate 
that  the  face  of  that  sign  was  in  any  way  raised? 

A.  Yes,  there  is  . 

The  COURT. — You  can  make  up  your  own 
record,  but  these  questions,  to  my  mind,  are  utterly 
and  absolutely  immaterial.  I  don't  think  the  form 
of  a  letter  in  an  electrical  sign  differs  from  the 
form  of  a  letter  used  elsewhere.  I  say  you  can 
make  up  your  own  record,  so  you  will  have  it  before 
an  Appellate  Court. 

A.  (Continuing.)  That  portion  of  Figure  2  in 
the  Little  Patent  illustrated  as  "B,"  which  is  the 
metallic  letter,  as  referred  to  in  the  patent  de- 
scription from  lines  55  on,  has  definite  thickness; 
it  is  plainly  shown  in  Figure  2  as  being  cross- 
hatched,  and,  therefore,  it  has  definite  thickness, 
and  it  is  plainly  shown  as  being  flanged  outwardly 
on  the  face  of  the  body  of  the  sign.  If  one  skilled 
in  the  art  came  to  produce  this  sign  at  the  present 
date,  after  the  lapse  of  some  60  or  70  years,  he 
would,  instead  of  using  wood  for  the  background, 
use  metal,  and,  in  order  to  save  weight,  make  it 
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thinner.     It  is  simply  a  question  of  degree,  as  to 
whether  at  the  present  time  we  would  make  the 
background  relatively  thin  relative  to  the  border. 

Q.  That  is  entirely  your  opinion  on  the  matter, 
but  there  is  nothing  in  the  specifications  to  indicate 
that? 

A.  Yes,  there  is  something  in  the  specifications 
to  indicate  that;  that  portion  of  the  specifications 
from  line  55  to  65  explains  that. 

Q.  What  is  the  explanation? 

A.  It  says:  "The  letters  may  each  be  made  of 
metal  cast  with  these  beveled  edges,  and  with 
flanges  projecting  from  their  flaring  edges."  It 
is  that  expression,  "with  flanges  projecting  from 
their  flaring  edges" — those  flanges  [257]  must 
have  thickness.  They  lie  on  the  body  of  the  sign; 
therefore,  they  are  raised  up  from  the  body  of  the 
sign. 

Q.  But  there  is  nothing  said  in  the  specifica- 
tions about  their  being  raised  from  the  body  of  the 
sign? 

A.  But  one  would  naturally  infer  that,  from  the 
fact  that  they  are  flanges  projecting  from  the  flar- 
ing edges.  They  could  not  be  otherwise.  They 
are  plainly  shown  in  the  drawing  as  being  cross- 
hatched. 

Q.  Further  on  in  your  affidavit,  you  say  that 
certain  municipalities  have  prohibited  the  use  of 
glass  in  electric  signs,  where  the  body  of  the  sign 
was  made  of  glass.  Would  not  that  same  dif- 
ficulty be  present  in  a  sign  made  of  the  character 


Federal  Electric  Company.  335 

(Deposition  of  Tracy  W.  Simpson.) 

of  the  flange  patent,  and  would  not  that  be  a  defect 

in  that  sign? 

A.  May  I  see  the  affidavit,  please?  I  would  like 
to  see  exactly  what  I  did  say. 

Q.  Will  you  read  the  question  to  the  witness, 
Mr.  Reporter? 

(Question  read  by  the  reporter.) 
A.  My  inspection  of  the  affidavit  does  not  show 
that  I  stated  that  the  body  of  the  sign  was  made 
of  glass. 

Q.  Your  affidavit  says:  "Within  my  experience 
I  have  known  of  municipalities  which  passed  or- 
dinances prohibiting  the  use  of  glass  in  electric 
signs  of  this  character  on  account  of  the  danger  of 
breakage,  and  the  likelihood  of  injur}^  to  pedes- 
trians passing  underneath."  A.  Yes. 

Q.  Would  not  that  be  a  defect  of  this  Boldes 
sign  where  the  sign  body  is  made  of  glass? 

A.  I  don't  understand  that  in  the  Boldes  sign 
the  entire  sign  body  is  made  of  glass,  only  that 
portion  on  the  face  of  the  sign  behind  the  letters. 
A  great  portion  of  the  sign  made  under  that 
patent  may  be  made  of  metal.  By  following  the 
specifications  of  Boldes,  by  adopting  any  means  of 
making  the  flange  opaque,  one  could  easily  place 
sheet  metal  over  that  front  and  make  it  opaque. 

Q.  However,  nothing  of  that  kind  is  said  in  the 
patent?     [258] 

A.  No,  sir;  that  last  phrase  of  mine  is  what  one 
would  naturally  presume  who  was  skilled  in  the 
art.  -,' 
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Mr.  GRIFFIN.— I  move  that  the  last  part  of  the 
answer  be  stricken  out  as  not  responsive. 

The  COURT.— Denied. 

Mr.  GRIFFIN.— Q.  With  respect  to  the  Pris- 
matic Sign  Company's  signs,  in  Denver,  Colorado 
you  had  no  personal  knowledge  with  respect  to 
those   signs,   at  all,  had  you?        A.  Yes. 

Q.  When  did  you  first  see  them? 

The  COURT. — You  mean  he  had  no  knowledge 
of  them  prior  to  the  date  of  the  application? 

Mr.  GRIFFIN.— Yes.    A.  In  the  year  1912. 

Q.  Mr.  Mackenzie,  who  was  a  witness,  states 
that  such  signs  were  not  made  until  later  than  that; 
so  it  was  not  such  a  sign  as  is  illustrated  here  that 
you  saw? 

Mr.  TOWNSEND.— What  is  the  warrant  for  that 
statement,  Mr.  Griffin?  You  are  endeavoring  to 
convey  to  the  Court  how  to  interpret  Mr.  Mac- 
kenzie's testimony. 

The  COURT. — I  don't  remember  about  the  testi- 
mony of  the  other  witness.  You  understand  the 
question,  do  you  not?        A.  Surely. 

The  COURT.— Answer  it. 

A.  The  question  is  misleading,  because  Mac- 
kenzie did  testify — 

The  COURT.— I  don't  care  what  he  testified  to. 

Mr.  GRIFFIN. — I  will  withdraw  the  question. 

Q.  It  was  not  such  a  sign  with  a  raised  molding 
as  this,  that  you  saw  in  1912? 

A.  Yes,  I  was  in  Denver  in  1912. 

Q.  Where  did  you  see  the  sign? 
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A.  I  don't  recall  the  exact  location  where  I  saw 
those  signs  in  Denver.  I  knew  that  that  type  of 
sign  was  erected,  and  I  saw  them  in  various  places. 

Q.  How  many? 

A.  Enough  to  know  that  that  was  a  type  of  sign 
existing  in  Denver.  I  was  in  Denver  in  connection 
with  a  tour  of  various  cities,  looking  in  to  various 
electrical  matters,     [259]     of  which  signs  was  one. 

Q.  How  do  you  fix  the  date  as  being  in  1912'? 

A.  Because  Mrs.  Simpson  and  I  spent  that  sum- 
mer in  Estes  Park,  just  north  of  Denver. 

Q.  In  your  affidavit  you  say  concerning  other 
signs:  "In  connection  with  such  separate  set  of 
lights,  it  has  long  been  the  practice  to  provide  a 
reflector  which  will  direct  the  rays  therein  down- 
wardly to  the  sidewalk";  how  long  have  you 
known  of  such  construction? 

A.  I  cannot  say  as  to  that. 

Q.  You  never  saw  anything  of  that  kind,  did 
you,  prior  to  either  one  of  the  applications  for  a 
patent  herein,  to  wit,  October  19,  1914? 

The  COURT. — Do  you  claim  a  monopoly  on  the 
right  to  use  a  reflector  to  turn  light  down? 

Mr.  GRIFFIN. — The  witness  says  here,  in  con- 
nection with  his  affidavit,  and  I  am  only  seeking  to 
cover  what  is  claimed  by  the  two  patents,  this  par- 
ticular claim  describes  the  location  for  the  lights 
handling  the  sign,  and  also  the  lights  for  illumi- 
nating the  sidewalk. 

The  COURT.— Proceed. 

A.  I  have  seen  such  signs,  particularly  in  Seattle. 
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Mr.  GRIFFIN.— Q.  When? 

A.  Since  I  came  with  the  Federal  Company,  on 
the  Pacific  Coast. 

Q.  That  was  later  than  October  19,  1914? 

A.  Yes. 

Q.  With  respect  to  this  sign  that  you  made  over 
in  Oakland  for  the  Haberdasher,  and  the  clothing 
sign,  carrying  three  letters,  is  it  not  a  fact  that  the 
lower  line  of  letters  is  only  about  four  inches  from 
the  bottom  of  the  sign? 

A.  As  I  previously  testified,  I  am  not  familiar 
with  the  exact  height,  but  I  know  the  height  it  has 
above  the  top  of  the  reflector  underneath. 

Q.  You  know  that  the  reflectors  are  about  6  inches 
deep,  don't     [260]     you? 

A.  I  don't  know  that;  I  would  say  that  generally 
they  were  about  that. 

Q.  Then  you  could  not  testify  that  no  light  from 
those  reflectors  could  go  through  those  letters  at  all  ? 

A.  I  can  testify  that  no  light  from  the  top  of  the 
reflectors  could  possibly  go  through  those  letters,  as 
I  previously  stated  at  yesterday's  session. 

Q.  You  just  said  you  could  not  testify  as  to  how 
far  up  they  were,  and  you  didn't  know  exactly  the 
height  of  the  letters  from  the  bottom  line;  how  can 
you  testify  there  will  be  no  light  from  those  re- 
flectors pass  through  the  letters? 

A.  You  have  asked  me  to  give  a  dimension  in 
two  ways;  to  give  it  by  the  difference,  first  meas- 
uring upward  from  the  bottom  line  of  the  sign  to 
the  lower  edge  of  the  letters,  and  then  measuring 
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upwardly  from  the  lower  line  of  the  sign  to  the  top 
of  the  reflectors.  I  say  to  you  I  don't  know  either 
of  those  dimensions,  but  I  do  know  the  distance 
from  the  top  of  the  reflector  to  the  bottom  line  of 
letters,  and  the  distance  upward  is  from  one-half 
to  three-quarters  of  an  inch.  The  distance  from 
the  apron  downward  may  be  five  inches,  ten  inches, 
or  two  feet — it  is  immaterial. 

Mr.  GRIFFIN.— That  is  all. 

Mr.  TOWNSEND. — I  want  to  offer  in  evidence 
the  drawing  referred  to  by  the  witness,  and  ask  that 
it  be  marked  Defendants'  Exhibit  "II." 

(The  drawing  was  here  marked  Defendants'  Ex- 
hibit "II.") 

Mr.  GRIFFIN. — If  your  Honor  please,  I  have 
prepared  an  amendment  in  accordance  with  the 
facts  as  brought  out  by  the  witness  here,  naming 
the  Federal  Electric  Company,  a  California  cor- 
poration, as  the  defendant,  and  I  will  ask  to  have 
the  amendment  entered  and  service  of  process  either 
admitted  or  made  at  this  time.  The  present  wit- 
ness has  testified  that  he  is  the  president  and  general 
manager  of  the  Federal  Electric  Company.  [261] 
I  might  say  that  the  allegations  of  the  original  com- 
plaint were  sufficient  to  meet  this  amendment,  be- 
cause it  was  alleged  there  as  to  the  difficulty  of 
ascertaining  the  exact  company  making  the  signs, 
and  also  the  difficulty  in  ascertaining  the  several 
different  companies  dealing  with  the  owners  of  the 
signs. 

Mr.    TOWNSEND.— This      is      the      proposed 
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amended  bill  of  complaint  in  which  you  sue  only 
the  Federal  Electric  Company  as  sole  defendant  *? 

Mr.  GRIFFIN.— Yes. 

Mr.  TOWNSEND.— We  see  no  objection  to  the 
amendment,  your  Honor.  We  want  to  get  this  case 
disposed  of.    It  is  the  same,  one  way,  as  the  other. 

The  COURT. — I  can  see  no  formal  objection  to 
it,  myself.    Anything  further? 

Mr.  GRIFFIN.— That  is  all.  If  your  Honor 
please,  I  would  much  prefer  to  submit  this  case  on 
briefs. 

The  COURT. — No,  I  am  going  to  dispose  of  it 
this  morning.  Anything  you  have  to  say  you  can 
say  orally.  In  order  to  have  the  record  complete 
I  suppose  it  should  be  stipulated  that  the  answer 
may  stand  as  the  answer  to  the  amended  complaint. 

Mr.  TOWNSEND.— Yes,  I  should  have  stated 
that. 

Mr.  GRIFFIN.— That  is  satisfactory. 

(After  argument  by  counsel.) 

The  COURT. — The  claim  that  a  person  in  this 
day  and  age  can  gain  a  monopoly  on  the  right  to 
use  raised  letters  in  an  electric  sign,  or  upon  the 
mere  mode  employed  to  throw  rays  of  light  from 
such  sign  upon  a  sidewalk,  is,  to  my  mind,  utterly 
unfounded. 

The  complaints  in  both  cases  are,  therefore,  dis- 
missed.    [262] 
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The  attached  statement  of  the   evidence  in  the 
above-entitled  case  is  hereby  approved. 

FRANK  H.  RUDKIN, 

District  Judge. 
Jan. ,  1922. 

[Endorsed] :  Filed  Jan.  28,  1922.    W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [263] 


In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 

Petition  for  Appeal  and  Order  Allowing  Same. 

To   the   Honorable   District   Court   of   the   United 
States,  in  and  for  the  Southern  Division  of  the 
Northern  District  of  California,  Ninth  Circuit. 
Now    comes    Joseph    Hotchner,    plaintiff    in    the 
above-entitled  action,  and  feeling  himself  aggrieved 
by  the  dismissal  of  his  complaint  by  this  Court  en- 
tered on  the  9th  day  of  Dec,  1921,  hereby  prays 
that  an  appeal  may  be  allowed  to  him  from  said  de- 
cree of  dismissal  to  the  United  States  Circuit  Court 
of  Appeals  in  and  for  the  Ninth  Circuit,  and  in  con- 
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nection  with  this  petition  herewith  presents  his  as- 
signment of  errors. 

Your  petitioner  therefore  prays  that  an  order  al- 
lowing said  appeal  be  made,  and  that  an  order  fixing 
the  amount  of  the  bond  for  costs  be  made  upon  the 
allowance  of  this  appeal. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 
The  above  appeal  is  hereby  allowed. 

FRANK  H.  RUDKIN, 
Judge. 
San  Francisco,  Calif.,  December  27,  1921. 
Receipt  of  a  copy  of  the  within  appeal  petition 
is  hereby  admitted  this  27th  day  of  Dec,  1921. 

CHAS.   E.   TOWNSEND, 
WM.  A.  LOFTUS, 

Attys.  for  Defendant. 

[Endorsed]:  Filed  Dec.  28,  1921.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[264] 


In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 
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Assignment  of  Errors. 

Now  comes  the  plaintiff  Joseph  Hotchner,  by  his 
attorney,  and  in  connection  with  his  appeal  says 
the  Honorable  District  Court  erred  in  dismissing 
the  complaint  herein  as  follows : 

1.  In  holding  that  patent  No.  1,259,237  is  void 
when  only  claim  4  was  in  issue  in  said  action. 

2.  In  holding  that  patent  No.  1,315,187  is  void 
when  only  claims  1,  2  and  3  were  in  issue  herein. 

3.  In  holding  that  claim  4  of  patent  No.  1,259,- 
237  is  void. 

4.  In  holding  that  claims  1,  2  and  3  of  Patent  No. 
1,315,187  are  void. 

5.  In  holding  that  even  if  said  patents  are  valid 
that  neither  of  them  are  infringed. 

6.  In  holding  that  combination  claims  are  void 
because  their  several  elements  may  be  found  sepa- 
rately in  the  prior  art. 

7.  In  holding  that  any  patent  in  the  record  nega- 
tives the  patentable  novelty  of  the  claims  in  issue 
in  either  patent  herein. 

8.  In  holding  that  any  public  use  of  a  sign  alleged 
to  have  anticipated  the  claims  of  either  or  both  pat- 
ents was  sufficient  but  had  to  be  proven. 

9.  In  holding  that  any  public  use  of  any  sign  of- 
fered in  evidence  herein  was  an  anticipation  of  any 
claim  in  issue  in  either  patent. 

10.  In  making  the  following  decision:  ''The 
Claim  that  a  [265]  person  in  this  day  and  age 
can  gain  a  monopoly  on  the  right  to  use  raised  let- 
ters in  an  electric  sign,  or  upon  the  mere  mode  em- 
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ployed  to  throw  rays  of  light  from  such  sign  upon 
a  sidewalk  is  to  my  mind  utterly  unfounded.  The 
complaint  in  both  cases  are  therefore  dismissed." 

11.  In  dismissing  the  complaint  at  the  cost  of 
plaintiff. 

12.  In  not  holding  both  of  said  patents  valid  and 
infringed. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 
San  Francisco,  Calif.,  December  27,  1921. 
Receipt  of  a  copy  of  the  within  assignment  of 
errors  is  hereby  admitted  this  27th  day  of  Dec, 
1921. 

CHAS.   E.    TOWNSEND, 
WM.  A.  LOFTUS, 

Attorneys  for  Defendant. 

[Endorsed]:  Filed  Dec.  2,8,  1921.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[266] 


In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQiUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

FEDERAL  ELECTRIC  COMPANY,  a  Cahfornia 
Corporation. 

Defendant. 
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Order  Fixing  Cost  Bond. 
In  the  above-entitled  cause  the  plaintiff  having 
filed  his  petition  for  an  order  allowing  an  appeal 
together  with  an  assignment  of  errors. 

Now,  therefore,  upon  motion  of  Carlos  P.  Griffin, 
solicitor  for  plaintiff,  and  said  appeal  having  been 
heretofore  allowed  from  the  decree  dismissing  the 
complaint  in  the  above-entitled  case,  it  is  hereby 
ordered  that  the  amount  of  plaintiff's  cost  bond 
upon  said  appeal  be,  and  the  same  is  hereby  fixed 
in  the  sum  of  One  Thousand  ($1000)  Dollars. 

It  is  further  ordered  that  upon  the  giving  of  such 
bond  approved  by  the  Court  that  a  certified  copy 
of  the  transcript  of  the  records  and  proceedings 
herein  as  submitted  by  the  parties  and  approved 
by  the  Court  may  be  forthwith  transmitted  to  said 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

FEANK  H.  EUDKIN, 

District  Judge. 
San  Francisco,  Calif.,  Dec.  27,  1921. 
Eeceipt  of  a  copy  of  the  within  order  fixing  cost 
bond  is  hereby  admitted  this  27th  day  of  Dec,  1921. 

CHAS.    E.    TOWNSEND, 
WM.  A.  LOFTUS, 
Attorneys  for  Defendant.     [267] 

[Endorsed]:  Filed  Dec.  28,  1921.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[268] 
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In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 

Bond  on  Appeal  of  Joseph  Hotchner. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  National  Surety  Company,  a  corporation  duly 
licensed  to  transact  a  suretyship  business  in  the 
State  of  California,  is  HELD  AND  FIRMLY 
BOUND  in  the  penal  sum  of  One  Thousand 
($1,000)  Dollars,  to  be  paid  to  the  Federal  Electric 
Company,  its  successors  or  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  the  National  Surety 
Company  binds  itself,  its  successors  and  assigns, 
firmly  by  these  presents. 

The  conditions  of  the  foregoing  bond  is  such  that 
WHEREAS,  the  said  Joseph  Hotchner,  plaintiff 
in  the  above-entitled  suit,  has  taken  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  reverse  a  decree  made  and  en- 
tered on  the  9th  day  of  December,  1921,  by  the  Dis- 
trict Court  of  the  United  States  in  and  for  the 
Northern  District  of  California,  Second  Division, 
in  the  above-entitled  suit,  wherein  the  complaint  is 
dismissed  with  costs. 
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NOW,  THEREFORE,  the  condition  of  the  fore- 
going obligation  is  such  that  if  said  Joseph  Hotch- 
ner  shall  prosecute  his  said  appeal  to  effect  and 
shall  answer  all  damages  and  costs,  if  he  shall  fail 
to  make  his  plea  good,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  said  National 
Surety  Company  has  caused  this  obligation  to  be 
signed  by  its  duly  authorized  [269]  officers  at 
San  Francisco,  California,  and  its  corporate  seal 
to  be  hereunto  affixed,  this  28th  day  of  December 
A.  D.  1921. 

[Seal]    NATIONAL  SURETY  COMPANY. 

By  F.  J.  CRISP, 

Resident  Vice-president. 
By  A.   C.   ROBESON, 
Resident  Asst.  Secretary. 
The  premium  charged  for  this  bond  is  $10.00  per 
annum. 
Approved : 

FRANK  H.  RUDKIN, 

Judge. 

[Endorsed]:  Filed  Dec.  28,  192.1.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[270] 
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In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation. 

Defendant. 

Stipulation  for  Record  on  Appeal  and  Hearing  ol 

Appeal. 

The  above  case  having  been  consolidated,  heard, 
tried  and  determined  at  the  same  time  upon  the 
same  testimony,  evidence,  proofs  and  records  with 
the  case  of  Joseph  Hotchner  vs.  R.  E.  Morgan  and 
P.  C.  Long,  in  Equity  No.  507,  and 

WHEREAS,  in  the  opinion  of  the  parties  hereto, 
the  transcript  of  the  record  on  appeal  should  em- 
body substantially  the  entire  record  of  proceedings 
and  testimony  in  the  words  of  the  respective  wit- 
nesses, evidence  taken,  adduced  or  introduced  dur- 
ing the  trial  of  said  cases, 

NOW,  THEREFORE,  subject  to  the  approval 
of  the  Court,  it  is  hereby  stipulated  and  agreed  be- 
tween counsel  for  the  respective  parties,  as  follows: 

1.  That  the  appeals  taken  by  the  plaintiff  in  both 
of  the  above-entitled  cases  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  from 
the  decree  of  dismissal,  heretofore  made  and  entered 
in  said  cases,  may  and  shall  be  heard  upon  one  and 
the  same  transcript  of  record. 
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2.  Said  transcript  of  record  on  appeal  shall  in- 
clude the  statement  of  the  testimony  herewith  sub- 
mitted to  the  Clerk,  for  the  approval  of  the  Trial 
Judge  and  for  certification  to  the  [271]  Clerk  of 
the  Court  of  Appeals. 

CARLOS    P.    GRIFFIN, 

Attorney  for  Plaintiff. 
CHAS.    E.    TOWNSEND, 
Attorney  for  Defendant. 
Dated  January  19,  1922. 

[Endorsed]:  Filed  Jan.  28,  1922.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[272] 


In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 

Petition  for  Appeal  and  Order  Allowing  Same. 
To   the   Honorable   District    Court   of   the   United 
States,  in  and  for  the  Southern  Division  of  the 
Northern  District  of  California,  Ninth  Circuit. 
Now    comes    Joseph   Hotchner,    plaintiff   in    the 
above-entitled  action  and  feeling  himself  aggrieved 
by  the  dismissal  of  his  complaint  by  this  Court  en- 
tered on  the  9th  day  of  Dec,  1921,  hereby  prays 
that  an  appeal  may  be  allowed  to  him  from  said 


350  Joseph  Hotchner  vs. 

decree  of  dismissal  to  the  United  States  Circuit 
Court  of  Appeals  in  and  for  the  Ninth  Circuit,  and 
in  connection  with  this  petition  herewith  presents 
his  assignment  of  errors. 

Your  petitioner  therefore  prays  that  an  order 
allowing  said  appeal  be  made,  and  that  an  order 
fixing  the  amount  of  the  bond  for  costs  be  made 
upon  the  allowance  of  this  appeal. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 
The  above  appeal  is  hereby  allowed. 

FRANK  H.  RUDKIN, 

Judge. 
San  Francisco,  Calif.,  December  27,  1921. 
Receipt  of  a  copy  of  the  within  appeal  petition  is 
hereby  admitted  this  27th  day  of  Dec,  1921. 

CHAS.    E.    TOWNSEND, 
WM.  A.  LOFTUS, 

Attorneys  for  Defendants. 

[Endorsed]:  Filed  Dec.  28,  1921.  W.  B.  Hal- 
ing, Clerk,  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[273] 


In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 
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Assignment  of  Errors. 
Now  comes  the  plaintiff  Joseph  Hotchner,  by  his 
attorney,   and  in  connection  with  his  appeal  says 
the  Honorable  District  Court  erred  in  dismissing 
the  complaint  herein  as  follows : 

(1)  In  holding  that  Patent  No.  1,259,237  is  void 
when  only  claim  4  was  in  issue  in  said  action. 

(2)  In  holding  that  claim  4  of  Patent  No.  1,259,- 
237  is  void. 

(3)  In  holding  that  even  if  said  patent  is  valid, 
it  is  not  infringed. 

(4)  In  holding  that  combination  claims  are  void 
because  their  several  elements  may  be  found  sep- 
arately in  the  prior  art. 

(5)  In  holding  that  any  patent  in  the  record 
negatives  the  patentable  novelty  of  the  claim  in  is- 
sue in  the  patent  herein. 

(6)  In  holding  that  any  public  use  of  a  sign 
alleged  to  have  anticipated  the  claim  of  the  patent 
herein  was  sufficient  but  had  to  be  proven. 

(7)  In  holding  that  any  public  use  of  any  sign 
offered  in  evidence  herein  was  an  anticipation  of 
the  claim  in  issue  in  the  patent.     [274] 

(8)  In  making  the  following  decision:  ''The 
claim  that  a  person  in  this  day  and  age  can  gain  a 
monopoly  on  the  right  to  use  raised  letters  in  an 
electric  sign,  or  upon  the  mere  mode  employed  to 
throw  rays  of  light  from  such  sign  upon  a  sidewalk 
is  to  my  mind  utterly  unfounded.  The  complaints  in 
both  cases  are  therefore  dismissed." 
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(9)  In  dismissing  the  complaint  at  the  cost  of 
plaintiff. 

(10)  In  not  holding  said  patent  valid  and  in- 
fringed. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 

San  Francisco,  Calif.,  December  27,  1921. 
Receipt  of  a  copy  of  the  within  assignment  of 
errors  is  hereby  admitted  this  27th  day  of  Dec, 
1921. 

CHAS.    E.    TOWNSEND, 
WM.  A.  LOFTUS, 

Attorneys  for  Defendants. 

[Endorsed]:  Filed  Dec.  28,  1921.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[275] 


In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 

Order  Fixing  Cost  Bond. 
In  the  above-entitled  cause  the  plaintiff  having 
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filed  his  petition  for  an  order  allowing  an  appeal 
together  with  an  assignment  of  errors. 

Now,  therefore,  upon  motion  of  Carlos  P.  Griffin, 
solicitor  for  plaintiff,  and  said  appeal  having  been 
heretofore  allowed  from  the  decree  dismissing  the 
complaint  in  the  above-entitled  case,  it  is  hereby 
ordered  that  the  amount  of  plaintiff's  cost  bond 
upon  said  appeal  be,  and  the  same  is  hereby  fixed 
in  the  sum  of  Five  Hundred  ($500)  Dollars. 

It  is  further  ORDERED  that  upon  the  giving  of 
such  a  bond  approved  by  the  Court  that  a  certified 
copy  of  the  transcript  of  the  records  and  proceed- 
ings herein  as  submitted  by  the  parties  and  ap- 
proved by  the  Court  may  be  forthwith  transmitted 
to  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

FRANK  H.  RUDKIN, 

District  Judge. 

San  Francisco,  Calif.,  December  27,  1921. 

Receipt  of  a  copy  of  the  within  Order  Fixing 
Cost  Bond  is  hereby  admitted  this  27th  day  of  De- 
cember, 1921. 

CHAS.   E.    TOWNSEND, 
WM.  A.  LOFTUS, 

Attorneys  for  Defendants. 

[Endorsed]:  Filed  Dec.  28,  1921.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[276] 
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In  the  United  States  District  Court,  in  and  for  tlie 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

MORGAN  and  LONG, 

Defendants. 

Bond  on  Appeal  of  Joseph  Hotchner. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  National  Surety  Company,  a  corporation  duly 
licensed  to  transact  a  suretyship  business  in  the 
State  of  California,  is  HELD  AND  FIRMLY 
BOUND  in  the  penal  sum  of  Five  Hundred 
($500.00)  Dollars,  to  be  paid  to  Morgan  and  Long, 
their  successors  or  assigns,  for  which  payment,  well 
and  truly  to  be  made,  the  National  Surety  Company 
bind  itself  its  successors  and  assigns,  firmly  by  these 
presents. 

The  condition  of  the  foregoing  bond  is  such  that 
WHEREAS,  the  said  Joseph  Hotchner,  plaintiff 
in  the  above-entitled  suit,  has  taken  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  reverse  a  decree  made  and  entered 
on  the  9th  day  of  December,  1921,  by  the  District 
Court  of  the  United  States  in  and  for  the  Northern 
District  of  California,  Second  Division,  in  the 
above-entitled  suit,  wherein  the  complaint  is  dis- 
missed with  costs. 
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NOW,  THEREFORE,  the  condition  of  the  fore- 
going obligation  is  such  that  if  said  Joseph  Hotch- 
ner  shall  prosecute  his  said  appeal  to  effect  and 
shall  answer  all  damages  and  costs,  if  he  shall  fail 
to  make  his  plea  good,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  said  National 
Surety  Company  has  caused  this  obligation  to  be 
signed  by  its  duly  authorized  officers  at  San  Fran- 
cisco, California,  and  its  corporate  [2.77]  seal  to 
be  hereunto  affixed,  this  28th  day  of  December, 
A.  D.  1921. 

[Seal]    NATIONAL  SURETY  COMPANY. 

By  F.  J.  CRISP, 

Resident  Vice-president. 
By  A.    C.   ROBESON, 
Resident  Asst.  Secretary. 
The  premium  charged  for  this  bond  is  $10.00  per 
annum. 
Approved. 

FRANK    H.  RUDKIN, 

Judge. 

[Endorsed]:  Filed  Dec.  28,  1921.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[278] 
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In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No,  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

E.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 

Stipulation  for  Record  on  Appeal  and  Hearing  of 

Appeal. 

The  above  case  having  been  consolidated,  heard, 
tried  and  determined  at  the  same  time  upon  the 
same  testimony,  evidence,  proofs  and  records  with 
the  case  of  Joseph  Hotchner  vs.  Federal  Electric 
Company,  a  California  corporation.  In  Equity — No. 
577,  and 

WHEREAS,  in  the  opinion  of  the  parties  hereto, 
the  transcript  of  the  record  on  appeal  should  embody 
substantially  the  entire  record  of  proceedings  and  tes- 
timony in  the  words  of  the  respective  witnesses, 
evidence  taken,  adduced  or  introduced  during  the 
trial  of  said  cases, — 

NOW,  THEREFORE,  subject  to  the  approval 
of  the  Court  it  is  hereby  stipulated  and  agreed  be- 
tween counsel  for  the  respective  parties,  as  follows: 

1.  That  the  appeals  taken  by  the  plaintiff  in  both 
of  the  above-entitled  cases  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  from 
the  decree  of  dismissal,  heretofore  made  and  en- 


Federal  Electric  Company.  357 

tered  in  said  cases,  may  and  shall  be  heard  upon 
one  and  the  same  transcript  of  record. 

2.  Said  transcript  of  record  on  appeal  shall  in- 
clude the  statement  of  the  testimony  herewith  sub- 
mitted to  the  Clerk,  for  the  approval  of  the  Trial 
Judge  and  for  certification  [279]  to  the  Clerk  of 
the  Court  of  Appeals. 

CARLOS  P.  GRIFFIN, 

Attorney  for  Plaintiff. 
CHAS.   E.    TOWNSEND, 
Attorney  for  Defendants. 
Dated  January  19,  1922. 

[Endorsed]:  Filed  Jan.  28,  1922.  W.  B.  Hal- 
ing, Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[280] 


In  the  United  States  District  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

Please  incorporate  in  the  record  on  appeal  herein 
the  following  documents  and  entries: 
1.  The  docket  entries. 
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2.  The  amended  bill  of  complaint  in  Case  No. 
577  and  the  complaint  in  Case  No.  507. 

3.  The  answer  in  each  case. 

4.  The  stipulation  statement  of  the  testimony. 

5.  The  stipulation  concerning  the  hearing  of  the 
cases  of  Joseph  Hotchner  vs.  Federal  Electric  Com- 
pany No.  577,  and  against  R.  E.  Morgan  and  P.  C. 
Long  No.  507  upon  one  printed  record. 

6.  The  decision  of  the  Judge. 

7.  The  decree  of  dismissal  in  both  cases. 

8.  The  appeal  petition  and  notice  thereof. 

9.  The  assignment  of  errors. 

10.  The  order  fixing  the  amount  of  the  appeal 
bond,  but  which  bond  need  not  be  printed. 

11.  The  citation  on  appeal. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 
Dated  January  19,  1922. 

Receipt  of  a  copy  of  the  within  praecipe  is  hereby 
[281]     admitted  this  19th  day  of  Jan.,  1922. 

CHAS.  E.  TOWNSEND, 

Attorney  for  Deft. 

[Endorsed]:  Filed  Jan.  19,  1922.  W.  B.  Mal- 
in,  Clerk.  By  J.  A.  Schaertzer,  Deputy  Clerk. 
[282] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California,  Second  Division. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 

and 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 
R.  E.  MORGAN  et  al., 

Defendants. 

Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record. 
I,  WALTER  B.  MALING,  Clerk  of  the  District 
Court  of  the  United  States,  in  and  for  the  Northern 
District  of  California,  do  hereby  certify  the  fore- 
going two  hundred  eighty-two  (282)  pages,  num- 
bered from  1  to  282,  inclusive,  to  be  a  full,  true  and 
correct  copy  of  the  record  and  proceedings  in  the 
above-entitled  suits,  as  enumerated  in  the  praecipe 
for  record  on  appeal,  as  the  same  remains  of  record 
and  on  file  in  the  office  of  the  clerk  of  said  court. 
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and  that  the  same  constitutes  the  record  on  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  of  record  is  $125.40;  that  said  amount 
was  paid  by  the  plaintiff;  and  that  the  original 
citations  issued  in  said  suits  are  hereto  annexed. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
this  15th  day  of  March,  A.  D.  1922. 

[Seal]  WALTER  B.  MALING, 

Clerk  United  States  District  Court  for  the  North- 
ern District  of  California. 

By  J.  A.  Schaertzer.     [283] 


Citation  on  Appeal. 

UNITED   STATES  OF  AMERICA,— ss. 

The  President   of  the   United   States,   to    Federal 

Electric    Company,    a    California    Corporation, 

GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  at  a  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit,  to  be  holden  at  the  City  of 

San  Francisco,  in  the  State  of  California,  within 

thirty  days  from  the  date  hereof,  pursuant  to  an 

order  allowing  an  appeal,  of  record  in  the  Clerk's 

Office  of  the  United  States  District  Court  for  the 

Northern  District  of  California,   Second  Division, 

wherein  JOSEPH  HOTCHNER,  is  appellant  and 

you  are  appellee,  to  show  cause,  if  any  there  be,  why 

the  decree  rendered  against  the  said  appellant,  as  in 

the  said  order  allowing  appeal  mentioned,  should 
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not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  FEANK  H.  RUD- 
KIN,  United  States  District  Judge  for  the  Eastern 
District  of  Washington,  holding  the  United  States 
District  Court,  for  the  Northern  District  of  Califor- 
nia, this  28th  day  of  December,  A.  D.  1921. 

PRANK  H.  RUDKIN, 
United  States  District  Judge.     [284] 
Service  of  a  copy  of  the  within  Citation  on  Ap- 
peal is  hereby  admitted  this  19th  day  of  January, 
1922. 

CHAS.  E.  TOWNSEND, 
Attorney  for  Defendant. 

[Endorsed] :  No,  577.  United  States  District 
Court  for  the  Northern  District  of  California. 
Joseph  Hotchner,  Appellant,  vs.  Federal  Electric 
Company,  a  California  Corporation.  Citation  on 
Appeal.  Filed  Jan.  19,  1922.  W.  B.  Maling,  Clerk. 
By  J.  A.  Schaertzer,  Deputy  Clerk. 


Citation  on  Appeal. 

UNITED  STATES  OF  AMERICA,— ss. 
The  President  of  the  United  States,  to  R.  E.  Mor- 
gan and  P.  C.  Long,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  in  the  City  ot 
San  Francisco,  in  the  State  of  California,  within 
thirty  days  from  the  date  hereof,  pursuant  to  an 
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order  allowing  an  appeal,  of  record  in  the  Clerk's 
Office  of  the  United  States  District  Court  for  the 
Northern  District  of  California,  Second  Division, 
wherein  JOSEPH  HOTCHNER  is  appellant  and 
you  are  appellees,  to  show  cause,  if  any  there  be, 
why  the  decree  rendered  against  the  said  appellant, 
as  in  the  said  order  allowing  appeal  mentioned, 
should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  FRANK  H.  RUD- 
KIN,  United  States  District  Judge  for  the  Eastern 
District  of  Washington,  holding  the  United  States 
District  Court,  for  the  Northern  District  of  Cali- 
fornia this  28th  day  of  December,  A.  D.  1921. 

FRANK  H.  RUDKIN, 
United  States  District  Judge.     [285] 

Service  of  a  copy  of  the  within  Citation  on  Ap- 
peal is  hereby  admitted  this  19th  day  of  January, 
1922. 

CHAS.  E.  TOWNSEND, 
Attorney  for  Defendant. 

[Endorsed]:  No.  507.  United  States  District 
Court  for  the  Northern  District  of  California.  Jo- 
seph Hotchner,  Appellant,  vs.  R.  E.  Morgan  and  P. 
C.  Long.  Citation  on  Appeal.  Filed  Jan.  19,  1922. 
W.  B.  Maling,  Clerk.  By  J.  A.  Schaertzer,  Deputy 
Clerk. 


[Endorsed]:  No.  3860.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Joseph 
Hotchner,  Appellant,  vs.  Federal  Electric  Company, 
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a  California  Corporation,  Appellee,  and  Joseph 
Hotchner,  Appellant,  vs.  R.  E.  Morgan  and  P.  C. 
Long,  Appellees.  Transcript  of  Record.  Upon 
Appeals  from  the  Southern  Division  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  Second  Division. 
Received  March  15,  1922. 

F.  D.  MONCKTON, 

Clerk. 
Filed  April  6,  1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


In  the  United  States  Circuit  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 

Order  Extending  Time  to  and  Including  February 
28,  1922,  to  File  Record  and  Docket  Cause. 

Good  cause  appearing  therefor,  it  is  ordered  that 
plaintiff  be  given  to  and  including  February  28th, 
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1922,  within  which  to  file  the  record  in  the  above- 
entitled  case. 

WM.  W.  MORROW, 

Circuit  Judge. 
Dated  January  27,  1922. 


In  the  United  States  Circuit  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 

Affidavit  of  Carlos  P.  Griffin. 

State  of  California, 

City  and  County  of  San  Francisco. 

Carlos  P.  Griffin,  being  duly  sworn,  deposes  and 
says  that  he  is  the  attorney  for  plaintiff  in  the 
above-entitled  case;  that  he  has  prepared  and  filed 
with  the  clerk  all  of  the  necessary  documents  to 
perfect  the  appeal  in  the  above-entitled  case,  but 
that  owing  to  the  fact  that  Judge  Rudkin,  who 
tried  the  case,  has  left  this  jurisdiction,  it  was  neces- 
sary to  send  the  statement  of  evidence  to  him  for 
his  signature,  but  that  the  same  has  not  been  re- 
turned to  the  clerk  of  this  court  at  the  present  time. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 

Dated  January  27,  1922, 
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Subscribed  and  sworn  to  before  me  this  27th  day 
of  January,  1922. 

[Seal]  JOHN  L.  MURPHY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Fancisco,  State  of  California. 

[Endorsed]:  No.  507.  In  the  U.  S.  Circuit 
Court,  State  of  California,  County  of  San  Fran- 
cisco. Joseph  Hotchner,  Plaintiff,  vs.  R.  E.  Morgan 
and  P.  C.  Long,  Defendants.  Order  Extending 
Time.  Filed  Jan.  27,  1922.  F.  D.  Monckton, 
Clerk.  Re-filed  April  6,  1922.  F.  D.  Monckton, 
Clerk. 


In  the  United  States  Circuit  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 
FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 

Order  Extending  Time  to  and  Including  February 
28,  1922,  to  File  Record  and  Docket  Ca.use. 
Good  cause  appearing  therefor,  it  is  ordered  that 
plaintiff  be  given  to  and  including  February  28th, 
1922,  within  which  to  file  the  record  in  the  above- 
entitled  case. 

WM.  W.  MORROW, 

Circuit  Judge. 
San  Francisco,  CaUf.,  January  27,  1922.     ■^^■-.-- 
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In  the  United  States  Circuit  Court,  in  and  for  the 
Ninth  Circuit,  Northern  District  of  California. 

IN  EQUITY— No.  577. 

JOSEPH  HOTCHNER, 

;|/  Plaintiff, 

vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 

Affidavit  of  Carlos  P.  Griffin. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Carlos  P.  Griffin,  being  duly  sworn,  deposes  and 
says  that  he  is  the  attorney  for  plaintiff  in  the 
above-entitled  case;  that  he  has  prepared  and  filed 
with  the  clerk  all  of  the  necessary  documents  to 
perfect  the  appeal  in  the  above-entitled  case,  but 
that  owing  to  the  fact  that  Judge  Rudkin,  who 
tried  the  case,  has  left  this  jurisdiction,  it  was 
necessary  to  send  the  statement  of  evidence  to  him 
for  his  signature,  but  that  the  same  has  not  been 
returned  to  the  clerk  of  this  court  at  the  present 
time. 

Dated  January  27,  1922. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 
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Subscribed  and  sworn  to  before  me  this  27th 
day  of  January,  1922. 

[Seal]  JOHN  L.  MURPHY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  No.  577.  In  the  U.  S.  Circuit  Court, 
State  of  California,  County  of  San  Francisco, 
Joseph  Hotchner,  Plaintiff,  vs.  Federal  Electric 
Company,  a  California  Corporation,  Defendant. 
Order  Extending  Time. 

No.  3860.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Filed  Jan.  27,  1922.  F.  D. 
Monckton,  Clerk.  Re-field  Apr.  6,  1922,  F.  D. 
Monckton,  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals,  in 
and  for  the  Ninth  Circuit,  Northern  District 
of  California. 

IN  EQUITY— Nos.  507  and  577. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 

Order  Extending  Time  to  and  Including  April  28, 
1922,  to  File  Record  ajid  Docket  Cause. 
Upon  the  annexed  affidavit  it  is  hereby  ordered 
that  plaintiff   have   to   and   including  April   28th, 
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1922,  within  which  to  file  the  printed  record  in  the 
above-entitled  case. 

WM.  W.  MORROW, 

Circuit  Judge. 
Dated  San  Francisco,  Calif.,  February  27,  1922. 

In  the  United  States  Circuit  Court  of  Appeals,  in 
and  for  the  Ninth  Circuit,  Northern  District 
of  California. 

IN  EQUITY— No.  507. 

JOSEPH  HOTCHNER, 

Plaintiff, 

vs. 

R.  E.  MORGAN  and  P.  C.  LONG, 

Defendants. 

Affidavit  of  Carlos  P.  Griffin. 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Carlos  P.  Griffin,  being  duly  sworn,  deposes  and 
says  that  he  has  diligently  endeavored  to  obtain  the 
necessary  printed  copies  of  patents  for  use  in  pre- 
paring the  printed  record  in  the  above-entitled  case, 
but  that  he  is  advised  by  the  Patent  Office  that  over 
two  hundred  copies  are  out  of  print  at  the  present 
time,  and  that  they  will  be  reprinted  by  the  Patent 
Office  in  about  five  weeks. 

CARLOS  P.  GRIFFIN, 
Attorney  for  Plaintiff. 

Dated  February  27,  1922. 
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Subscribed  and  sworn  to  before  me,  a  notary- 
public,  this  27th  day  of  February,  1922. 

[Seal]  CHAS.  T.  STANLEY, 

Notary  public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  (Original.)  No.  507.  In  the  Cir- 
cuit Court  of  Appeals,  9th  Circuit,  State  of  Califor- 
nia, County  of  San  Francisco.  Joseph  Hotchner, 
Plaintiff,  vs.  R.  E.  Morgan  and  P.  C.  Long,  Defend- 
ants. Order  Under  Subdivision  1  of  Rule  16  En- 
larging Time  to  and  Including  April  28,  1922,  to 
File  Record  and  Docket  Cause.  Filed  Feb.  27.  1922. 
F.  D.  Monckton,  Clerk.  Re-filed  Apr.  6,  1922.  F. 
D.  Monckton,  Clerk. 
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Plaintiff's  Exhibit  No.  1. 
No.  1259237. 

THE  UNITED  STATES  OF  AMERICA. 

To  All  to  Whom  These  Presents  Shall  Come. 

WHEREAS 

JOSEPH  HOTCHNER, 

of 

San  Francisco,  California, 

has  presented  to  the   Commissioner  of  Patents   a 

petition  praying  for  the  grant  of  Letters  Patent 

for  an  alleged  new  and  useful  improvement  in 

ILLUMINATED  SIGNS, 
a  description  of  which  invention  is  contained  in  the 
specifications  of  which  a  copy  is  hereunto  annexed 
and  made  a  part  hereof,  and  has  complied  with  the 
various  requirements  of  law  in  such  cases  made  and 
provided,  and 

WHEREAS  upon  due  examination  made  the  said 
claimant  is  adjudged  to  be  justly  entitled  to  a  patent 
under  the  law. 

Now  therefore  these  Letters  Patent  are  to  grant 
unto  the  said  Joseph  Hotchner,  his  heirs  or  assigns 
for  the  term  of  seventeen  years  from  the  twelfth 
day  of  March,  one  thousand  nine  hundred  and  eigh- 
teen, the  exclusive  right  to  make,  use  and  vend  the 
said  invention  throughout  the  United  States  and 
the  territories  thereof. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Office 
to  be  affixed  at  the  City  of  Washington  this  twelfth 
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day  of  March,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eighteen,  and  of  the  Independence 
of  the  United  States  of  America  the  one  hundred 
and  forty-second. 

[Seal]  E.  F.  WHITEHEAD, 

Acting  Commissioner  of  Patents. 

[Endorsed]:  Nos.  507  and  577.  U.  S.  Dist. 
Court,  Nor.  Dist.  Calif.  Plff.  Exhibit  1.  Filed 
12/6/21.    Maling,  Clerk. 

No.  3860.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Jul.  11,  1922. 
F.  D.  Monckton,  Clerk. 


1,259,237. 


5LLUMINATED  SIGN. 
APPHCATION    FILED   OCT.  19.   1914. 


Patented  Mar.  12, 1918. 
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UNITED  STATES  PATENT  OFEICK 

JOSEPH  HOTCHNEB,  OF  SAN  FBANCISCO,  CALIFOBITEA. 
ILLUMINATED  SION. 


1,359,237. 


Specifloatloa  of  Letters  Patent.         Pateilted  Mar.  IS,  1918. 

AppUcatlon  filed  October  IB,  1914.     Serial  No.  867,416. 


To  all  whom  it  may  concern: 

Be  it  known  tnat  I,  Joseph  Hotciineh, 
a  citizen  of  tlie  United  States,  residing  at 
San  Francisco,  in  the  county  of  San  Fran- 
5  Cisco,  State  of  California,  have  invented  new 
and  useful  Illuminated  Signs,  of  which  the 
following  is  a  specification  in  such  full  and 
clear  terms  as  will  enable  those  skilled  in 
the  art  to  construct  and  use  the  same. 

10  This  invention  relates  to  illuminated  signs 
and  its  object  is  to  produce  a  sign  which 
give-s  the  appearance  of  an  ornamental  sign 
by  da^  as  well  as  a  good  effect  at  night  when 
illummated. 

16  Another  object  of  the  invention  is  to  pro- 
duce a  sheet  metal  letter  having  a  ti-anslu- 
cent  backing  through  which  the  light  can 
pass  for  night  illumination  which  backing 
is  easily  removable  for  cleaning,  or  which 

20  may  be  easily  renewed  when  injured. 

An  embodiment  of  the  invention  is  shown 
in  the  drawing  in  which  the  same  reference 
numeral  is  applied  to  the  same  portion 
throughout,  but  I  am  aware  that  there  are 

25  many  modifications  thereof. 

Figure  1  is  a  front  view  of  a  letter  con- 
structed in  accordance  with  this  invention, 

Fig.  2  is  a  vertical  sectional  view  of  the 
letter  showing  the  interior  construction  of 

30  the  sign. 

Fig.  3  is  a  front  elevation  of  a  modified 
form  of  the  letter,  and 

Fig.  4  is  a  vertical  sectional  view  of  the 
modified  form  of  letter  shown  in  Fig.  3. 

85  The  numeral  1  indicates  the  sign  back,  2 
the  top,  3  the  bottom  and  4  the  end  of  a  box 
making  up  a  complete  sign  with  a  single 
letter,  although  it  will  be  understood  by 
those  skilled  in  the  art  that  as  many  letters 

40  may  be  assembled  on  one  back  as  is  desired, 
but  the  letter  construction  is  the  important 
feature  of  the  present  case.  Lamps  5  and  6 
are  suitably  supported  on  rodfe  7  and  8  in 
a  suitable  position  within  the  sign  to  illu- 

46  minite  the  letter. 

The  front  or  body  of  the  sign  is  indicated 
at  10  and  consists  of  sheet  metal  pressed 
outwardly  at  11  to  produce  a  molding  hav- 
ing an  outwardly  flared  surface  at  12,  which 

50  molding  will  have  the  shape  of  the  desired 
letter.  This  molding  is  pressed  outwardly 
far  enough  so  that  a  suitable  sheet  of  trans- 
lucent material  13  may  be  inserted  under 
the  molding  and   is  held  in  place   in   the 

65  plane  of  the  sheet  metal  front  10  by  strips 
of  sheet  metal  14,  soldered  or  otherwise  se- 


cured to  the  inside  of  the  front  10.    Said 
strips  of  metal  are  secured  to  the  inside  of 
the    front    and    may    be    straightened    up 
against  the  translucent  material  to  hold  it  60 
in  place  against  the  underside  of  the  mold- 
ing when  the  sign  is  put  together.     X'le 
sheet  of  translucent  material  is  not  cut  out 
the  shape  of  the  letter  but  covers  the  entire 
area  defined  by  the  length  and  breadth  of  65 
the  letter  or  character.    By  thus  making  the 
sheet  of  translucent  matei-ial  cover  the  en- 
tire outer  area  of  the  character  without  con- 
forming to  the  outline  of  the  letter,  the 
cost  of  manufacture  is  reduced  while  the  70 
structure  is  actually  stronger. 

In  Figs.  3  and  4  there  is  illustrated  a  modi- 
fied form  of  the  in^■ention  in  which  the 
numeral  20  represents  the  letter  plate.  This 
letter  plate  is  raised  at  21  entirely  Ground  76 
the  letter  the  thickness  of  the  translucent 
or  transparent  plate  22,  which  is  inserted 
therein  under  the  letter  while  the  edges  of 
the  letter  have  the  raised  bevel  therearound 
as  indicated  at  23.  Clips  24  and  25  soldered  80 
to  the  back  of  the  letter  plate  hold  the  titans- 
lucent  plate  22  in  place. 

An  advantage  of  the  construction  here 
shown  is  that  substantially  all  of  the  letters 
have  given  sizes  so  that  when  a  replacement  85 
is  desired  the  translucent  plate  may  be  cut 
to  the  precise  size  of  the  letter  in  which  the 
replacement  is  desired  to  be  made. 

The  clips  are  put  on  before  the  glass  is 
assembled,  after  which  the  clips  are  straight-  90 
ened  out  so  they  bear  on  the  glass  as  shown 
in  Figs.  2  and  4. 

Having  thus  desciibed  my  invention  what 
I  claim  as  new  and  desire  to  secure  by  Let- 
ters Patent  of  the  United  States,  is  as  fol-  98 
lows,  modifications  within  the  scope  of  the 
claims  being  expressly  reserved : 

1.  A  sign  comprising  a  box-like  structure 
having  a  front  formed  of  a  sheet  metal  body 
having  an  outline  molding  pressed  there-  100 
from  to  define  a  character,  a  sheet  of  trans- 
lucent material  lying  in  the  plane  of  the 
sheet  metal  front  in  back  of  the  oharaoter, 
clips  to  hold  the  translucent  material  in 
place,  and  means  within  the  stnicture  to  106 
illuminate  the  translucent  material. 

2.  A  sign  comprising  a  box-like  structure 
having  a  front  formed  of  a  sheet  metal  body 
having  a  raised  portion  pressed  therefrom 

to  form  ail  outline  molding  defining  a  char-  110 
acter,  a  sheet  of  translucent  material  lying 
in  the  plane  of  said  metal  front  in  back  of 
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the  character,  clips  to  hold  the  transhicent 
material  in  place^  and  means  within  the 
structure  to  illuminate  the  transhicent  ma- 
terial. 

6  3.  A  sign  comprising  a  box-like  structure 
having  a  front  formed  of  a  sheet  metal  body 
having  a  raised  outline  molding  pressed 
therefrom  to  define  a  character,  said  mold- 
ing forming  an  outwardly  flaring  bevel,  a 

10  sheet  of  translucent  material  lying  substan- 
tially in  the  plane  of  the  metal  front  in  back 
of  the  character,  clips  to  hold  the  translu- 
cent material  in  place,  and  means  within 
the  structure  to  ilium  hiate  the  translucent 

15  material. 

4.  A  sign  comprising  a  sheet  metal  body 
with  a  raised  molding  formed  therein  to  de- 
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fine  a  character,  a  sheet  of  translucent  ma- 
terial covering  the  entire  area  of  the  space 
bounded  by  the  greatest  length  and  breadth  20 
of  the  letter  back  of  the  same,  the  edges  of 
the  molding  toward  the  center  of  the  ele- 
ments of  the  letter  lying  substantially  in 
contact  with  the  translucent  material,  and 
means  to  illuminate  the  translucent  material  25 
and  through  which  the  light  shines. 

In  testimony  whereof  I  have  hereunto  set 
my  hand  this  15th  day  of  September,  A.  D. 
1914,  in  the  presence  of  the  two  subscribed 
witnesses. 

JOSEPH  HOTCHNER. 

Witnesses : 

C.  P.  Griffin, 
L.  H.  Andfrson. 
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Plaintiff's  Exhibit  No.  2. 

[Endorsed]:  Nos.  507  and  577.  U.  S.  Dist. 
Court,  Nor.  Dist.  Calif.  Plff.  Exhibit  2.  Filed 
12/6/21.     Maling,  Clerk. 

No.  3860.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Jul.  11,  1922. 
F.  D.  Monckton,  Clerk. 
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INVENTOR. 

JT  Hotchner. 
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JOSEPH  HOTCHKEB,  OF  SAIT  FBAITCISCO,  CALIFOBNIA. 
ILLUMIirATED  SIGN. 


1,316,187. 


Specification  of  Letters  Patent,  Patented  Sept.  2, 1019. 

Application  filed  October  19, 1914.    Serial  V6.  867,41S. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Joseph  Hotchner,  a 
citizen  of  the  United  States,  residing  at  San 
Francisco,  in  the  county  of  San  Francisco, 
6  State  of  California,  have  invented  a  new 
and  useful  Illuminated  Sign,  of  which  the 
following  is  a  specification  in  such  full  and 
clear  terms  as  will  enable  those  skilled  in  the 
art  to  construct  and  use  the  same. 

10  This  invention  relates  to  an  illuminated 
sign  of  the  type  known  as  a  transparency 
and  its  object  is  to  provide  means  whereby 
the  sidewalk  and  store  front  may  be  ade- 
quately  illuminated,  without  at  the  same 

15  time  destroying  the  eflFect  of  the  sign. 

It  will  be  understood  by  those  skilled  in 
tlie  art  that  transparencies  are  not  as 
brightly  illuminated  as  signs  having  outside 
lights,  so  that  if  outside  lights  are  used  to 

20  illuminate  the  sidewalk  they  kill  the  effect 
of  the  transparency.  Therefore,  in  order 
to  effectually  illuminate  the  sidewalk  it  be- 
comes lUecessary  to  conceal  the  sidewalk 
lights  from  the  person  looking  at  the  sign 
5  from  a  distance.  * 

Another  object  of  the  invention  is  to  make 
a  double  use  of  the  reflector  used  in  such 
signs,  one  side  reflecting  the  light  through 
the  letters  while  the  other  side  reflects  tne 

30  light  to  the  street  from  other  lamps. 

An  embodiment  of  the  invention  is  shown 
in  the  drawing  in  which  the  same  reference 
numeral  is  applied  to  the  same  portion 
throughout,  but  I  am  aware  that  there  are 

36  many  modifications  thereof. 

Figure  1  is  a  front  elevation  of  a  letter 
constructed  in  accordance  with  this  inven- 
tiouj 
Fig.  2  is  a  vertical  sectional  view  of  the 

40  letter  on  the  line  2 — 2  Fig.  1  looking  in  the 
direction  of  the  arrow. 

Fig.  3  is  a  view  in  section  of  a  modified 
form  of  the  invention  in  which  a  secondary 
sign  is  suspended  from  the  first  sign. 

46  The  numeral  1  represents  one  side  of  a 
box  sign  body  and  2  the  opposite  side  there- 
of, said  body  being  commonly  constructed 
of  sheet  metal.  The  letter  is  cut  out  of  the 
metal  sides  and  a  plate  of  translucent  ma- 

60  terial  3  is  placed  in  position  inside  the  sign 
body,  clips  4  secured  to  the  inside  of  the 
j-ign  laody  holding  the  plates  in  place. 

Connected  with  the  bottom  of  the  side 
pieces  are  two  reflectors  5  and  6  which  direct 

t6  the  light  from  the  lamp  7  supported  by  the 


socket  8  through  the  plates  8i  .  The  re- 
flectors are  suitably  painted  within  and 
without  to  reflect  the  light  and  between 
them  is  placed  a  lamp :  9  supported  by  the 
socket  10.  6# ' 

The  socket  10  is  secured  to  the  underside 
of  the  top  of  the  reflectors  and  each  socket/ 
is  connected  with  a  suitable  source  of  electric 
current  supply  to   illuminate  the  several 
lamps  of  which  there  may  be  any  desired  66 
nuinber.    It  will  be  seen  that  as  the  lamp 
9  is  placed  between  the  two  reflectors  .5  and 
6  that  it  cannot  be  seen  at  some  distance 
from  the  sign,  while  the  angle  of  the  re-       ^ 
flectors  can  be  varied  to  illuminate  as  wide  70 
a  place  on  the  sidewalk  as  may  be  desired. 

It  will  also  be  seen  that  no  matter  how 
brilliant  the  sidewalk  illumination  is  there 
will  be  practically  no  loss  ot  effect  in  the 
transparency.  76 

It  will  be  understood  by  those  familiar 
with  the  sign  business  that  when  a  sign 
is  ordered  wiat  the  person  purchasing  the 
same  often  desires  to  add. a  line  giving  some 
other  feature  in  connection  with  his  place  80 
of  business  other  than  that  which  he 
originally  delineated  upon  the  sign  and 
this,  the  sign  illustrated  in  Fig.  3,  is  es- 
pecially adapted  for  that  purpose. 

In  this  form  of  the  invention  the  sign  86 
body  15  is  substantially  the  same  as  the  sign 
body  shown  in  Figs.  1  and  2,  and  it  is  pro- 
vided with  twp  characters  16  and  16'  which 
are  illuminated  by  means  of  the  lamp  17 
placed  within  the  sign  body.    At  the  bottom  90 
of  the  sign  body  there  are  two  reflectors  18 
and  19,  below  which  there  is  a  lamp  20, 
while  suspended  from  the  lower  portion  or 
the  sign  is  a  sheet  metal  sign  21  bent  over  a 
rod  22  so  that  it  presents  two  characters  96 
for  illumination  by  the  lamp  20,  and  in 
order  to  increase  the  sidewalk  lighting  effect 
a  lamp  23  is  supported  between  the  two  sides 
of  the  inverted  V  shaped  sign  21,  suitable 
screws  24  being  used  to  connect  the  socket  100 
to  the  sign  21. 

It  win  be  understood  that  the  lighting 
effect  of  this  sign  is  the  same  as  the  previous 
one,  since  in  no  event  do  the  lights  shine 
directly  into  the  eves  of  the  observer  and  106 
therefore  do  not  kill  the  effect  of  the  sign 
as  a  transparency. 

Having  thus  described  my  invention  what 
I  claim  as  new  and  desire  to  secure  by  Let- 
ters Patent  of  th§  United  States,  is  as  fol-  110 


s^ 
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lows,  modifications  withm  the  scope  of  the 
claims  being  ex{>ressly  reserved: 

1.  In  an  ulmninatea  sign,  a  sign  body,  a 
lamp  located  within  said  body  to  illimunate 
a  character  carried  thereby,  a  lamp  below 
the  first  lamp  to  illimiinate  the  sidewalk  be* 
low  the  sign,  and  means  intercepting  the  rays 
from  the  latter  light  when  the  sign  is  oo- 
served  at  some  distance  horizontauy  there- 
from. 

2.  In  an  illmninated  si^,  a  sign  body,  a 
translucent  character  carried  thereby,  a  con- 
cealed light  to  illmninate  said  translucent 
character,  a  reflector  below  the  lamp  to  di- 
rect the  Hght  from  said  lamp  through  the 
character,  and  another  light  upon  the  op- 
posite side  of  said  reflector  from  said  first 
lamp  for  illuminating  the  sidewalk  below 
the  sign. 

3.  In  an  illuminated  sign,  a^^sign  body,  a 
translucent    character   carried    thereby,    a 

•  lamp  within  the  sign  body  to  illummate 
che  character,  a  reflector  to  direct  the  light 
from  said  lamp  through  the  character,  and 

26  another  light  adjacent  said  reflector  so 
placed  that  the  rays  therefrom  will  strike 
the  opposite  side  of  the  reflector  and  illmni- 
nate the  sidewalk  below  the  sign. 

4.  La  an  illuminated  sign,  a  sign  body 
having  translucent  characters  on  both  faces 
thereof,  a  lamp  within  the  sign,  a  pair  of  re- 
flectors adapted  to  throw  the  rays  of  light 


10 
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from  said  lamp  through  the  chaiMierd,  and 
another  light  between  the  two  reflectors  and 
from  which  reflectors  the  rays  are  reflectea  S6 
to  the  sidewalk.  ' 

5.  In  an  illuminated  sign,  a  sign  body, 
ti^nslucent  characters  carried  thereby,  a 
lamp  within  the  sign  body  to  ill\miinate  the 
characters,  a  reflector  within  the  sign  body  40 
to  assist  in  the  illumination  of  the  charac- 
ters, a  second  sign  suspended  from  the  lower 
portion  of  the  first  sign  body,  and  a  second 
lamp  within  the  first  sign  upon  the  opposite 
side  of  the  reflector  from  the  first  lamp  and 
cooperating  with  the  reflector  to  illuminate 
the  sign  suspended  from  the  first  sign  body. 

6.  In  an  illuminated  sign,  a  sign  body,  a 
lamp  therein,  translucent  characters  car- 
ried thereby,  an  inverted  V-shaped  sign  sup- 

gorted  from  the  lower  edge  of  the  first  sign 
ody,  a  lamp  within  the  sign  body  to  illumi- 
nate characters  placed  on  the  outside  of  the 
inverted!  V  shaped  sign,  and  another  lamp 
between  the  sides  of  the  inverted  V  shaped  66 
si^  to  illuminate  the  sidewalk. 

In  testimony  whereof  I  have  hereunto  set 
my  hand  this  13th  day  of  October  A.  D. 
1914,  in  the  presence  of  the  two  subscribed 
witnesses. 

JOSEPH  HOTCHNER. 
Witnesses : 

C.  P.  Grefpin, 
L.  H.  Anderson. 
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Defendants'  Exhibit  "C." 

[Endorsed]:  Nos.  507  and  577.  U.  S.  Dist. 
Court,  Nor.  Dist.  Calif.  Deft.  Exhibit  "C." 
Piled  12/6/21.     Maling,  Clerk. 

No.  3860.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Jul.  11,  1922. 
F.  D.  Monckton,  Clerk. 


935,803. 


APPLIOATIOF  FILED  OCT.  24,  1908. 


Patented  Oct.  5, 1909. 
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THOMAS  £.  MURKAT,  OT  NEW  YORK,  TH.  Y. 
ELECTRIC  SIGN. 


935,803. 


Specifloation  of  letters  Jatent.  Patented  Oct.  5,  lfN>9. 

Appllcatloa  filed  October  24.  1908.     Serial  No.  459,344. 


To  eil  fxhcmt  it  may  concern: 

Be  it  known  that  I,  Thom.is  E.  Mi  mray, 
a  citizen  of-  the  T'niterl  States,  residing  at 
New  York,  in  the,  county  of  New  York  and 
5  State  of  New  Toit'ky  ha>-e  invented  a  certain 
new  and  Uv^!el;i\]  Improvement  iu  Ekctric 
Si.sns,  of  wliicil  the  following  is  a  specifica- 
tion.    ^        ''■■^!^    ■■       ^.v'■ 

The  invention  rek»t*s  to  elexitric  signs  and 
10  consists  in  a  plate  lipiving  on  its  surface  a 
plurality  of  reflectoi's  following  the  outline 
of  a  letter  or  character,  and  inclined  to  re- 
flect light  upon  the  portion  of  said  surface 
included  within  said  outline:  also  in  the  con- 
15  struct  ion  of  said  jilate  with  openings  follow- 
ing said  outline,  through  which  openings  the 
light  raj's  pass  to  said  reflectors:  also  in  the 
con.str\icfion    whereby    said    reflectors    are 
formed  upon  the  outer  edges  of  said  opon- 
20  ings  by  striking  up  the  metal  of  the  plate: 
and   also   in  the   various  combinations   :-et 
forth  in  the  claims. 

In  the  accompanying  drawings — Figure  1 
is  a  front  elevation  of  my  electric  sign.  Fig. 
25  2  is  a  cross  section  on  the  line  u",  x^  of  Fig.  1. 
Fig.  .3  is  a  longitudinal  section  on  the  line 
y,  y,  of  Fig.  1.  Fig.  4  is  an  enlarged  plan 
view  of  the  lower  part  of  the  letter  I  in  Fig. 
1.  Fig.  5  is  a  plan  view  of  a  portion  of  tlie 
30  letter  I  of  Fig.  1,  showing  the  body  part  of 
the  letter  raised  above  the  general  surface  of 
the  pliite.  Fig.  6  is  a  section  on  the  -line 
g,  3,  of  Fig.  5. 

Similar  letters  of  reference  indicate  like 
35  parts. 

The  sign  mav  comprise  a  single  plate  A, 
preferably  of  .sheet  metal,  hearing  a  charac- 
ter, letter  or  word,  or  a  plurality  of  sucli 
plates  as  A,  B,  C  D,  each  bearing  a  letter 
40  or  character,  and  arranged  to  form  a  word 
or  composite  design.  In  each  jilate  is  formed 
a  plurality  of  openings  E  following  the  out- 
line of  the  letter  or  character.  Said  open- 
ings may  be  quadrangular  in  form,  and  pro- 
45  duced  by  cutting  the  metal  on  three  sides, 
leaving  it  attached  on  its  fourth  side  or  outer 
edge.-  The  attached ,  piece  F  is  then  bent 
outwardly  and  in  inclined  position,  so  that 
its  inner  inclined  surface  forms  a  reflector, 
50  whereby  light,  coming  from  tlw"  rear  side 
of  the  plate  through  the  opening  E,  is  re- 
flected,upon  the  portion  G  of  the  plate  sur- 
face which  is  included  witliin  the  outline  of 
the  letter  or  character.  In  this  way  the 
55  said  letter  or  character  becomes  defined  not 
only  by  the  light  seen  directly  through  the 


openings  E,  but  ai.so  by  the  reflected  light 
cast  uiM)n  the  body  portion  of  tlie  (nitlined 
letter.  This  body  portioii  may  be  painted 
white  or  pcdished  so  as  again  to  reflect  the  60 
r«ys  to  the  eye  of  the  observer,  the  reuiain<ier 
of  the  plate  outside  the  reflectors  F  L)eing 
preferably  blackenetl.  The  inner  surfaces  of 
the  I'eflectoi's  F  may  also  be  whilenetl  or  \yo\- 
ished  so  as  to  increase  their  i-eflecting  65 
capacity. 

While  it  is  preferable  and  cheaper  to  pro- 
duce the  reflectors  F  by  striking  up  the  ma- 
terial of  the  plate  as  described,  it  is  obvious 
that  they  can  be  made  separately  and  se-  70 
cured  in  suitable  proximity  to  the  openings 
in  any  desired  way. 

Where  several  plates  are  used  to  make  uj) 
the  sign,  they  may  be  connected  by  bending 
over  and  interlocking  the  meeting  edges,  as  75 
sliown  at  II,  P^ig.  3.     The  plate  is.  or  the 
plates  are  then  inserted  in  a  box  J  having 
on  its  front  edge  a  frame  K,  against  whicli 
said  plates  bear.    In  rear  of  the  plates  may 
be  inserted  a  plate  L  of  glass  or  otlier  trans-  80 
parent  medium,  which  is  held  in  place  by  the 
inserted  flanged  frame  M.    Within  the  b()X 
and  held  in  any  desired  way,  as  by  attach- 
ment to  the  backboard  N,  I  phice  a  snital)le 
number  of  glow  lam]>s  O,  (dotted  lines,  Fig.  85 
1)  the  light  rays  from  whicli, pass  through 
the  openings  E  and  are  reflected  as  before 
described,  upon  the   body   portions  of  the 
letters  or  characters.    The  letters  or  charac- 
ters may  be  made  to  appear  of  anj''  desired  90 
color  by  using  plates  L  of  colored  glass,  or 
bj'  making  the  bulbs  of  the  glow  lamps  O  of 
colored  glass.    The  glass  plates  L  serve  the 
further  function  of  preventing  rain  or  mois- 
ture from  entering  the  box  J  through  the  95 
openings  E. 

Instead  of  leaving  the  portion  of  the  plate 
surface,  which  is  ontline<l  by  the  openings 
E,  flat,  I  may  make  it  in  relief  and  of  any 
desired  cross  sectional  shape.  Thus  in  Figs.  100 
5  and  6,  I  show  the  electric  body  iu  py- 
ramidal form  having  sides  P  inclined  prefer- 
ably at  the  same  angle  as  the  reflectors  F. 

i  claim: 

1.  A  plate  having  a  plurality  of  openings  105 
following  the  outline  of  a  letter  or  charac- 
ter, and  a  plurality  of  inclined  reflectors 
disposed  on  one  side  of  said  i>late.  and  con- 
structed to  receive  light  rays  coming  through 
said  openings  and  reflect  the  same  upon  tlie  HO 
portion  of  the  plate  surface  included  within 
said  outline. 
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2.  Jn  an  electric  sign,  a  plate  having  a 
plurality  of  openings  following  the  outUne 
of  a  letter  or  character,  a  source  of  illumina- 
tion on  one  side  of  said  plate,  and  a  plurality 

fi  of  reflectors  on  said  plate  and  inclined  to 
reflect  the  light  rays  coming  through  said 
openings  upon  the  portion  of  tlie  plate  sur- 
face included  within  said  outline. 

3.  An  electric  sign  having  illuminating 
10  lamps  contained  therein  and  one  side  or  face 

thereof  provided  with  a  slot  forming  ap- 
proximately the  outline  of  a  letter,  and  a 
reflecting  flange  extending  upwardly  from 
the  outer  edge  of  the  slot,  said  flange  being 
15  inclined  whereby  to  reflect  the  light  onto 
the  metal  forming  the  letter  contained  with- 
in the  slotted  outline,  substantially  as  de- 
scribed . 


4.  An  electric  sign  having  illuminating 
lamps  contained  therein  and  one  side  or  face  20 
thereof  provided  with  a  slot  forming  ap- 
proximately the  outline  of  a  letter,  the  metal 
of  said  lettei'  being  held  in  place  by  cross 

{)ieces  formed  integral  with  said  plate  and 
etter,  and  a  reflecting  flange  extending  up- 
wardly at  an  incline  trom  the  outer  edge  of 
the  slot,  whereby  to  reflect  the  light  onto  the 
metal  forming  tne  letter  and  contained  with- 
in the  slotted  outline,  substantially'  as  de- 
scribed. 

In  testimony  whereof  1  have  affixed  my 
signature  in  presence  of  two  witnesses. 

THOMAS  E.  MURRAY. 
WitnevSses: 

Gertijudk  T.  Porter. 
May  T.  McGarrv. 
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Defendajits'  Exhibit  **D." 

[Endorsed]:  Nos.  507  and  577.  U.  S.  Dist. 
Court,  Nor.  Dist.  Calif.  Deft.  Exhibit  ''D."  Filed 
12/6/21.     Maling,  Clerk. 

No.  3860.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Jul.  11,  1922. 
F.  D.  Monckton,  Clerk. 


LETTER. 
«     APPLICATION  FILED  MAR,  10,  1913. 


1,085,530. 


Patented  Jan.  27, 1914. 

2  SHEETS-SHfiEr  1. 


WITNESSES 


IS  VENT  OR 


/Tti^t^^'^^V'Z^'W^ 


LETTER. 
APPLICATION  PILED  MAR.  10,  1913. 


Patented  Jan.  27, 1914 

2  SHEETS-SHEET  2. 


in_5. 


P^ 


WITNESSES 


INVENTOR 


BY 


/Ttu^t-yt^^L^ 


UNITED  STATES  PATENT  OFFIcM  *^ 


WAI,T£B  H.  BOCK,  OF  NEW  YORK,  NT.  T.,  ASSIGNOR  OF  ONE-THIBO  TO  VICTOR  BOCK,  OF 

NEW  YORK,  N.  Y. 


1,085,530. 


LETTER. 
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To  nil  whom  it  may  concern : 

He  it  known  that  I,  Waltesi  H.  Bock, 
ii  citizen  of  the  United  States,  and  a  resi- 
dent of  the  city  of  New  York,  Corona,  bor- 
5  ongh  of  Queens,  in  the  county  of  Queens 
and  State  of  New  York,  have  invented  a 
noAV  and  Improved  Letter,  of  which  the  fol- 
h)win{?  is  a  lull,  clear,  and  exact  description. 
This  invention  relates  to  improvements  in 

10  signs,  and  particularly  to  signs  or  letters 
having  translucent  portions,  and  has  for  an 
object  to  provide  an  improved  structure 
which  is  adapted  to  be  clearly  seen  either 
day  or  night. 

15  Another  object  in  view  is  to  provide  an 
improved  letter  with  an  apertiu'ed  base  or 
background  structiu'e  arranged  in  the  form 
of  a  letter  or  configuration  designed  to  be 
presented,  and   a  translucent  covering   for 

20  the  apertured  portion  of  the  design  and  con- 
forming to  the  arrangement  of  the  apertures 
so  that  during  the  day  the  translucent  cov- 
eiing  will  be  seen,  and  during  the  night  the 
outline  of  apertures,  a  lamp  or  suitable  light 

25  to  be  placed  in  back  thereof. 

A  still  further  object  of  the  invention  is 
to  provide  a  letter  or  sign  structure  formed 
with  an  outline  of  translucent  material  but 
colored   to   a  certain  extent  so  as  to  hide 

30  from  view  anything  iilaced  in  back  thereof 
when  viewed  from  a  distance,  and  a  back- 
ground or  base  placed  back  of  the  trans- 
lucent portion  of  the  letter  or  configuration 
formed   with   apertures  conforming  to  the 

35  desired  letter,  whereby  the  letter  or  configu- 
ration may  be  seen  during  the  day,  and  may 
be  seen  during  the  night  after  a  light  has 
been  placed  in  back  thereof. 

In  carrying  out  the  objects  of  the  inven- 

4  0  tion,  the  letter  is  adapted  to  be  placed  upon 
a  transparent  support,  as  for  instance  a 
glass  window,  and  secured  by  any  desired 
means,  as  for  instance  a  suitable  adhesive. 
In  forming  the  letter  a  base  is  provided  of 

45  the  shape  of  letter  desired  and  pressed  until 
there  is  a  depressed  portion  forming  the  let- 
ter. Arranged  in  this  depressed  portion  are 
a  plurality  of  apertures  following  the  de- 
pression so  that  when  a  light  is  placed  in 

50  back  thereof  the  same  will  shine  through 
the  apertures  and  give  the  correct  outline 
of  the  letter.  A  translucent  substance,  as 
for  instance  colored  celluloid,  is  placed  in 
the  depressed  portion  and  then  the  entire 


letter,  including  the  celluloid  filling,  is  sc-  55 
cured  to  the  glass  support  by  an  adhesive. 
In  order  to  properly  finish  the  letter  a  bor- 
der is  painted  aroxmd  the  letter  of  a  differ- 
ent color  from  the  base  or  the  celluloid 
filling.  60 

A  practical  embodiment  of  the  invention 
is  represented  in  the  accompanying  draw- 
ings forming  a  part  of  this  specification,  in 
which  similar  characters  of  reference  indi- 
cate corresponding  parts  in  all  the  views.       65 

Figure  1  is  a  front  view  of  a  letter  as 
the  same  appears  at  night;  Fig.  2  is  a  view 
similar  to  Fig.  1  except  that  the  same  shows 
the  letter  as  it  appears  during  the  day;  Fig. 
3  is  a  rear  view  of  the  letter  shown  in  Figs.  70 

1  and  2,  part  of  the  base  being  raised  tor 
better  illustrating  the  construction;  Fig.  4 
is  a  perspective  view  showing. the  glass  sup- 
f)ort  and  parts  of  the  letter  separated;  and 
Fig.  5  is  a  section  through  Fig.  8  approxi-  75 
mately  on  the  line  5 — 5,  the  same  being 
shown  on  an  enlarged  scale. 

Referring  to  the  accompanying  drawings 
by  numerals,  1  indicates  a  glass  support  of 
any  kind,  as  for  instance  the  glass  in  show  80 
windows.  Connected  to  glass  1  is  a  base  2 
formed  of  any  desired  material,  as  for  in- 
stance metal  of  a  shape  of  the  letter  de- 
sired. It  will  be  understood  that  other  con- 
figurations besides  letters  could  be  formed  85 
without  departing  from  the  sj^irit  of  the 
invention,  and  that  the  expression  letter  will 
include  such  other  configurations.     The  base 

2  is  provided  with  a  depression  or  pressed 
out  portion  .1  which  conforms  to  the  shape  90 
of  the  letter  and  in  which  is  arranged  a 
plurality  of  apertures  4  so  that  when  a  light 

is  placed  in  back  of  the  base  2  the  outline 
of  the  letter  will  be  seen  through  apertures 
4.  The  base  2  nuiy  be  formed  from  some  95 
bright  material,  as  for  instance  tin-foil, 
gold,  or  other  metal.  When  formed  in  this 
manner,  an  adhesive  layer  5  is  placed 
around  the  edge  whereby  means  are  pro- 
vided for  securing  the  base  2  to  the  glass  1,  lOO 
and  also  ti  border  G  is  provided  which 
clearly  shows  up  in  Figs.  1,  2,  and  4.  In 
applying  the  adhesive  5,  the  same  is  prefer- 
ably colored  so  as  to  form  a  contrast  with 
the  border  6  and  also  with  the  translucent  105 
form  7.  The  form  7  may  be  colored  to  any 
desired  extent  provided  the  same  is  not 
made  opaque.    The  form  7  is  adapted  to 


387 

fit  into  the  depression  3,  and  in  order  to 
hold  the  same  properly  in  place,  an  adhesive 
layer  8  is  applied  to  the  deprCvSsion  3.  This 
adhesive  layer  is  foiTned  of  substantially  the 

5  same  color  as  the  coloring  matter  in  the 
form  7,  so  that  the  color  of  the  translucent 
form  7  is  deepened  in  order  to  give  the  form 
an  opaque  appearance,  or  if  the  form  7  is 
perfectly  clear,  the  colorins;  matter  will  act 

10  as  a  background  therefor,  though  ordinarily 
the  form  7  is  provided  with  a  sufficient  color 
to  prevent  an  observer  from  seeing  the 
apertures  4  during  the  day  in  order  that  the 
letter  will  appear  as  a  clear  plain  letter  as 

15  disclosed  in  Fig.  2.  After  the  form  7  and 
base  2  have  been  assembled,  they  are  ap- 
plied to  the  glass  1  and  then  a  border  9  of 
any  suitable  paint  is  applied  so  as  to  set 
out  more  clearly  tlie  letter.     Also  the  border 

20  9  is  adapted  to  hide  any  irregularities  in 
the  periphery  of  the  base  2,  as  the  border 
can  be  made  perfectly  straight  notwith- 
standing irregularities  of  the  form.  It  will 
be  noted  that  the  adhesive  5  and  the  border 

25  9  are  of  the  same  color  so  as  to  form  a  con- 
tinuous border  line  as  shown  in  Figs.  1 
and  2. 

Having  thus  described  my  invention  I 


30 
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40 


claim  as  new  and  desire  to  secure  by  Letters 
Patent: — 

A  letter  of  the  character  described  con- 
sisting of  a  metal  base  forming  the  outline 
of  a  letter,  said  base  having  a  depressed 
portion  conforming  to  the  letter  and  a  ra- 
diating flange  all  around  the  depressed  por- 
tion, said  depressed  portion  being  provided 
with  a  plurality  of  apertures,  a  translucent 
form  mounted  in  said  depressed  portion  and 
substantially  filling  the  same,  a  coloring 
matter  arranged  in  said  depressed  portion 
between  said  form  and  said  metallic  base, 
said  coloring  matter  being  substantially  of 
the  same  color  as  the  translucent  form, 
whereby  the  color  of  the  translucent  form  is 
deepened  in  order  to  give  the  same  an  45 
opaque  appearance,  and  a  layer  of  adhesive 
matter  arranged  around  the  radiating 
flange  on  said  base  for  securing  the  base  to  a 
support. 

In  testimony  whereof  I  have  signed  my  50 
name  to  this  specification  in  the  presence  of 
two  subscribing  witnesses. 

WALTER  H.  BOCK. 

Witnesses : 

Mary  E.  Tuohy, 
Margaret  de  S.  Coppell. 


Oopiti  of  thli  patent  may  be  obtained  for  five  cents  each,  by  addreisins  the  "  Commissioner  of  Fatenti, 

Washinirton,  D.  C." 
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United  States  Patent  Office. 


liAMBERT  ANTON  JOSEPH  MULLER-TIIYM,  OP  NEW  YORK,  N.  Y. 

SIGN. 


SPECZFICATIONfonoiiijrpart  pf  Letters  Patent  Na  716,078,  dated  Seceinl>eT  16, 1908. 

ilfUoatlon  filed  July  23, 1902,   Seritl  No.  116,710.  (No  modaL) 


7b  all  whom  it  mdy- concern: 

Be  it  known  that  I,  Lambbrt  Anton  Joseph 
Muller-Thym,  a  subjebt  of  the  Queen  of  the 
Netherlands,  residing  at  New  York,  in  the 
5  county  of  New  York  and  State  of  New  York, 
have  invented  a  new  and  aseful  Sign,  of 
which  the  following  is  a  specification. 
This  invention  relates  to  signs,  and  inore 

r      particularly  to  that  class  which  can  be  used 

loi  in  the  day-time  and  illuminated  at  night. 

'  The  object  of  the  invention  isto  provide  a 

structure  that  is  easily  manufactured,  ;and 

therefore  comparatively  inexpensive,  at  the 

same  time  being  strong  and  durable  and  not 

.15  affected  to  any  material  extent  by  the  ele- 
ments. 

The  preiferred  eirabbdiment  of  the  inven- 
tion is  fully  illustrated  in  the  accompanying 
drawings    and  .described  in  the  following 

20  specification.  -    .     . 

In  said  drawings,  Figure  1  is  a  perspective 
view  of  the  front  or  exposed  face  of  the  im- 
proved structure;  Fig.  2  is  a  vie,w  in  eleva- 
tioa  of  the  rear  face.     Fljer.  3  is  a  sectional 

25  view  through  the  same.     Fig.  4  19' a  view  in 

elevation  of  a  slightly-modified  form.    Fig.  5 

is  a  detail  view  to  show  the  reflecting  coat^ 

ing. 

Similar  numerals  of  reference  designate  cor- 

30  responding  parts  in  all  the  figures  of  the  draw- 
ings. , 

In  this  embodiment  of  the  invention  a  face- 
plate 10  is  employed,  which  is  formed  of  sheet, 
metal,  intermediate  portions  pf  said  plate 

35  being  stamped  or  struck  in  from  one  side  and 
projecting  from  the  opposite  side,  forminga 
suitable  character,  in  this  instance  shown  as 
the  letter  "  R."  The  central  portion  of  this 
stamped  letter  is  cut  out,  as  shown  at  1-1,  to 

40  form  an  opening  through  the  face-plate,  said 
opening  conforming  to  the  shape  of  the  let- 
ter and  being  of  less  width  than  the  stamped 
portion,  as  clearly  illustrated  in  Figs.  1,  2, 
and  3.    Asa  result  oppositely-disposed  over- 

45  hanging  flanges  12  are  formed  around  the 
edges  of  said  opening.  The  intermediate  por: 
tion  13  of  the  plate,  which  is  completely  sur- 
rotinded  by  the  opening,  is  held  in  place  by 
suitable  strips  14,  which  extend  from  said  in- 

50  termediate    portion  across  thei  openings  as 

shown.    Other.brace-strips,  as  15,  may  also 

'    Ibe  employed.  ,  Transparent  material  16iprefr 


erably  glass,  is  cut  to  the  form  of  the  stamped, 
letter  or  character  and  ii  fitted  within  the 
rear  portion  of  the  same,  as  shown  in  Fig.  2.  55 
This  material  is  wider  than  the  opening  and 
engages  the  flanges  12.    It  i^  held  iu  place  by 
suitable  fastening-tongues  17,that  are  secured 
.within  the  stamped  portion  and  extend  over 
the  edges  of  said  material,  terminating  at  the  60 
bpening,  as  clearly  shown  in  the  .drawings. 
In  practice  the  inner  face  bf  the  sheet  is 
coated  with  Suitable  reflecting  material,  iiud 
the- flanges  are  also   coated,  this  coating 
of  the  flanges  reflecting  the -light  inwardly  65 
and  serving  to  make  the  edges  of  the  trans- 
parent letter  brighter  than  the  central  por- 
tions, and  as  a  consequence  said  letter  pre- 
sei^ts  a  more  pleasing  Appearance.    In  Fig.  4 
the  construction  is  substantially  th9  same,  79 
with  the  exception  that  a'  plar^ty  of  spaped 
openings  are  formed  in  the  Stamped  pb^on 
instead  of  a  continaons  opening,  as  fs  .iUas> 
trated  in  tne  first  three  figures.    In  practice     . 
th^se  letters  mayjeach  be  forme4  on  a  sepa-  75 
rate  plate  and  afterward  isecured  together  to 
form  the  sign,  a  sign  so  constructed  forming', 
of  course^  the  front  face  bf  a  suitable  casing,  . 
within  which  the  lights  are  housed, .oi"  a  plu- 
rality of  letters  c6nstrnct!sd  byjEi.spetcial  die  80 
,  may  be  formed  in  a  single  sheeC 

There  are  many  ad  vantages,  for  this  struc- 
ture.   In  the  first  place,  with  the  exception 
of  the'ti:aQsparent  materUl,  itiscQnstfncted- 
entirely  pf  metal,  and  is  therefore  not  af-  85 
fected  to  any  great  extent  -by  the  elements. 
By  stamping  the  letters  or  other  characters 
from  the  plate  said  lettiei^'^or  characters- are 
raised,  which  is  a  very  desirable  feature  in 
signs,  and,  furtherniore^    the    outstanding  90 
flanges  serve  to  strengthen|the  sheet  and  pre- 
vent its  being  bent.r  The  glass  is  entirely' 
housed  within  the  shaped  |>ortion,  so  that  the 
inner  face  of  the  sheet  is  smooth,  and,  fur- 
thermore, the  glass  is  proteoted  by  the  sur-  95 
rounding  flanges. 

From  the  foregoing  it  is  thought  that  ittu 
construction,  operation,-  and  many  advan- 
tages of  the  herein-deseri  bed  invention  will  be 
apparent  to  those  skilled  in  the  Art  without  too 
further  description,  audit  will  be  .understood 
that  various  ehanges  iur  the  size,  .JshapCi  pro- 
portion^ and  iniuor  distails  of.  construction 
may  be  resorted  to  without  departiQj^  from 
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the  spit- it  Or  sacriticlng  any  of  the  advantages, 
of  the  ihyention.  ,  . 

Baving  tbiis  described  my  inveDtioq,  what 
I  claim  as  new,  -and  desire  to  secure  by  Letters 

5  Patent^  ..is — 

1.  In'a^sign',  a  face-platb  haying  a. portion 
N lamped  from  the  same  and  projecting  from 
one  face,  said  portion  being  provided  with 
openings  forming  a  design  or  character,  trans- 

lo  parent  material  fitted  in  the  stamped  portion 
and  covering  the  openings,  and  tongues  se- 
cured to  the  face  -  plate  and  engaging  iihe 
transparent  material  to  .hold  thejatter  in 
place. 

15  2.  Iivd:  siign,  a  sheet-metal  plate  having  a 
p6rtio£r  stamped  in  outline  ifrom  the  body 
thereof  and  being  provided  with  an  opening, 
said  ^tamped  portion  projecting  from  one  side 
b|  the  plate,  leaving  a.  corresponding  recess 

so  in  the  oppo^te  side,  the  raised  character  or 
design  providing  outstanding  flanges  which 
serve  to  tetrengthen  the  plate  while  the  recess 
forms  a  receptacle  or  pocket,  in  combination 
with  transparent  material  arranged  in  said 

25  recepta'ol'e  or  pocket  and  covefing  the  open- 
ing, and  fastening  means  secured  to  the  face- 
plate and  engaging  the  transparent  material 
to  hold  the  latter  in.  place,  said  faBteaing 
means  terminating  at  the  opening,  so  as  tol>e 

30  invisible  from  the  outer  side  of  the  plate. 
3. .  In  a  sign,  a  face-plate  baving  a  design  or 
character  stamped  from  the  same  and  pro- 
jecting from  one  face,  said  design  or  character 
t>eing  prQvided  with  an  opening  that  cou- 

35  forms  to' the  shape  of  the  same,  the  width  of 


the  opening -being  less  than  the  width  of  the 
design  or  character,  whereby  keeper- flanges 
are  formed  on  opposite  sides  of  the  same, 
transparent  material  fitted  between  the 
flanges  and  extending  across  the  opening,  and  40 
fastening-tongues  arranged  in  the  stamped 
portions  of  the-plate  and  engaging  over  the 
edges  of  the  transparent  material. 

4.  In  a  sign,  a  face-plate  having  an  open- 
ing therethrough  and  outstanding  flanges  ar-  45 
ranged  on  opposite  sides  thereof,  transpar^ 
ent  material  arranged  over  the  opening  and 
held  in  place  against  the  flanges,  and  a  rC'- 
flective  coatiog  arranged  Upon  the  inner  faces 

of  the  flanges.  50 

5.  In  a  sign,  a  plate  having  a  character-or 
design  stamped  iu_  outline  from  the.  body 
thereof,  said  stamped  portion-being  provided 
with  an  opening,  the  stamped  portion  pro- 
jectingfrqm  one  side,  of  the  plate  aqd  leav-  55 
ing  a  corresponding  recess  at  the  opposite 
side,  the  raised  character  or  design  providing 
outs^nding  flanges  which  serve  to  strengthen 
the  j)late  while  the  recess  at  the  other  side  of 
the  plate  forms  a  receptacle  or  pocket,  in  60 
combination  with  transparent  material  held 

in  said  receptacle  or  pocket  so  as  to  close  the 
opening  in  the  plate. 

In  testimony  that  I  claim  the  foregoing  as 
my  own  I  have  hereto  affixed  my  signature  in  65 
the  presence  of  two  witnesses. 

LAMBERT  ANTON  JOSEPH  MULLEE-THYM. 

Witnesses: 

IRME  Dolce, 
Carl  Schneider. 


Federal  Electric  Company.  391 
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N"  10,990     ^SK      A..D.  1900 

Date  of  Application,  16th  June,  1900 
Complete  Specification  Left,  15th  Apr.,  iy01—Acc=uted,  25th  Mayy4yQl 

PRO/ISIONAL  SPECIFICATION. 

Imp-'ovsments  in  and  connected  with  Letters  and  Signs  for 

Advertising  and  other  Purposes  -w  '' '  ^ ""  "iL- • 

We  Aj.fred  Chakles  Amy  aud  Henry^'/ATiams  trading  as  Garmer  and  Com- 
pany of  8()  Faniugdou  Street  iu  tin-  City  oi  London  Enamelled  Copper  Letter 
Makers  do  hereby  declare  the  nature  of  this  invention  to  be  as  follows;  — 

Tlie  object  of  this  hivention  is  to  construct  letters  for  advertising  and  other 

5  purposes  in  such  a  manner  that  they  may  be  visible  at  night  as  well  as  in  the 
Jaytime.  Now  according  to  this  invention  we  form  the  letters  of  metal  and 
euaiiu'l  them  in  the  usual  way  bat  instead  of  the  letters  being  plain  we  perforate 
til  m  with  a  number  of  holes  or  slots  of  any  suitable  size  and  shape  the  said  per- 
forations following  thi!  contour  of  the  letters 

\(\  At  the  back  of  the  letters  we  attach  a  strip  or  strips  of  transparent  material 
su( 'i  as  celluloid  mica  or  gelatine  colored  or  otherwise  so  that  when  the  letters 
arc  .'cured  to  a  shop  w  lufov  or  to  any  other  transparent  or  translucent  surface 
aud  a?iy  ilium inant  is  placed  i/chind  them  the  light  will  shine  through  the  cellu- 
loid mica  gelatine  or  other  material  at  the  back  of  the  perforations  and  render 

i;.  tiic  sign  or  adverhsement  visible  by  artificial  light  as  well  as  by  daylight      The 

transparent  material  may  be  secured  to  the  back  of  the  letters  by  any  suitable 

cement  or  the  edges  of  the  letters  may  have  projections  thereon  which  may  bej 

turned  over  to  hold  the  said  material  in  place. 

Or  the  edges  of  the  letters  may  be    beatled    or    turned  over    the  transparent 

'2[)  material. 

'>r  the  letters  may  have  slits  formed  in  them  before  being  enamelled  and  thin 
copper  strips  passed  through  the  said  slits  the  ends  of  the  said  strips  after  the 
letters  are  enamelled  being  turned  over  the  transparent  material  to  hol<l  it  iu 
place 

-■>  Advertising  tablets  and  signs  may  be  similarly  formed  by  petlorating  tho 
letters  oi  design  to  be  «lisj)layed  and  attaching  a  transparent  substan«^'  to  the  back 
of  the  tablet  tii'  bv  attaching  letters  < onstructetl  as  hereinbefore  specified  to  a 
transparent  backing  or  by  attaching  perforated  letters  to  a  colored  transparent  or 
translucent  tablet 

30  l)ate<i  this  H;th  day  of  June  1900 

T.  E.  ILU^EOUl) 
8J  Mark    Lane   London    E  C  Agent  for  Applicant- 


COMPLETE  SPECllTCATlUN. 

Improvements  in  and  connected  with  Letters  and  Signs  for 
Advertising  and  other   Purposes 

^V."   Aliuki)Ciixulk.>  Amy  arid  Ulnuv  liATTAM>  tralingas  Gamier  and  Com- 
piinv  of  S<:  Wan  inL'ili.i  S!rcc',  i:>  the  Cilv  :uul  Countv  of  London  Enamelled  (  oppei 


Ifnprovenipnu  »w  A»»w«j»~»^s/-y«.. ,.«  ^i^wi^MiTii/  ana  ot^er  I'urpota. 

.ooeftrt  «9  a  letter  formed  of  a  »erie»  of  colored  diamond  shaped  dot*  at  interraU 
♦fas  enabling  the.advertiftement  name  or  other  combination  formed  of  letters  con 
micted  as  specified  to  be  read  at  night  as  well  u  in  the  daytime 

The  letters  may  be  secured  to  windows  and  the  like  by  mean*  of  white  lead  ..r 
5  ,  suiUble  cement  in  the  usual  way. 

The  perforations  may  be  of  any  suitable  size  and  shape. 

When  making  advertising  Ubhts  and  signs  according  to  this  invention  th.- 
letters  may  be  formed  by  cutting  away  the  material  of  which  the  tablet  or  m^m» 
is  compoae<l  to  form  the  outline  of  the  letters  or  design  and  attaching  the  irau.- 
narent  material  to  the  back  of  the  tablet  by  any  of  the  meann  hereiub.  forn 
described  or  by  forming  the  letters  or  design  on  th.>  surface  of  the  tablet  in  .iif- 
IriCBt  colored  enamels  and  perforating  the  tablet  where  necetissar}-  in  a  -.imilar 
nauner  to  that  hereinbefore  described  for  forming  letters  trani^parent  materia; 
^Hjlored  or  otherwise  being  atUched  to  the  back  of  the  Ublet  as  »peciH.d  m.  a^ 
in  to  render  the  advertisement  or  sign  visible  both  by  day  and  aight. 

Or  the  advertisement  or  sign  may  be  forme<l  by  attaching  perforated  enamelled 
or  other  opaque  letters  to  a  colon-*!  transparent  tablet  or  the  ativertiseuient  nr 
,ign  may  be  lormed  by  attaching  letters  constructed  as  hereinbefore  specihe*!  and 
ibewn  by  the  drawings  to  a  sheet  of  glaas  or  other  suitable  transparent  material 

«)      Having  now    particularly  describetl    and    ascertaineil    the    nature    of  our  saiil  • 
luvention    and  in  what  manner  the  same  is  to  be  performed    we  de<lare  that  wh:u 
we  claim  is :  — 

1  Letters  lor  aihertising  and  other  purposes  constructed  of  enamelled  i«.jHHr 
or  other  suitable  opaque  material  having  perforations  therein  following  the  run- 
i5  tour  of  the  letters  and  a  suitable  transparent  material  (preferably  colouretli  u 
tarhe«l  to  the  back  thereof  by  any  suitable  means  such  as  a  suitable  cement  vi  h\ 
means  of  stri|M  of  thin  metal  passetl  through  slits  thert>in  an<t  turne<I  dn«n  ov»-r 
the  said  traut»]iareiit  material  all  substantially  as  :!ipecihed.  ' 

■i  Advertising    tablets  and    signs   constructed    ol    an  opaque    material    having 
30  letters  or  designs  or  both  j>erforate<l  therein  or  perforated  and  di«played  thereoa 
with  a  transparent  tubstauce  at   the  back  thereof  and  secured  thereto  bv  anv  suit- 
tble  means. 

J  Advertising  tablets  and  signs  consisting  of  a  transjmn'ut  substance  >uch  as 
i:la»8  having  letters  or  devices  constructed  as  hereiubefuii'  sjM^cihed  attached 
lj)'reto  for  the  purpose  stated. 

4  Letters  signs  and  tablets  constructed  as  hereinbefore  specilie«l  and  shewn  by 
die  accompanying  drawiaga 

Datwl  this  14th  day  of  April  1901 

T.  K    HaLK»K1) 
*"  SJ  Mark    Lane    Lontluu    K  C    Ap.utH  n.r  Applicant 

He<lLiil      Pnnt«N|  (or   lii-   Ms|ra«>  •  .Stali.ji.t-r..    <«h«.-.   U\    M^l- yfi.»..i.   A  •  ....   l.i.)  -  l»i. 
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I.  —  Industriks  divbrses. 


U. 


rmt  de  (I'linic  tuis  dfrnande  k  aJ  miU  i(^o,'i\mf  M.  Hector  yfiwfr  r^sidant  en 
Krance.  ^-^ 

oiivelle  leltie  lumineiise  en  relief. 

Delitre  le  ii  novetnhre  igo3;  publie  le  fi  Janvier  tgoU. 


Dans  la  fabrication  des  lettres  ou  motifs 
mineux  en  relief  usit(^s  jusqu'ici,  on  a  dii 
iiployer,  (huis  la  pliipart  des  cas,  des  ma- 
lirs  Iransparcnles  (jiii  doivent  «*lre  travaillecs 
jr  des  proc^d(5s  speoiaux  (soullla{je  ou  raou- 
ge  ^  chaud  pour  le  verre  el  le  cristal),  pro- 
•dt's  qui  exigeaient  un  raat«''riel  tr^s  coAteux 

ne  pouvaient  s'appliquer  qu'a  des  pieces  de 
im»'nsioiis  restreintes. 

La  pr^sente  invention  a  pour  objet  un  nou- 
;au  sysl(ine  de  leltres  et  allribuls  en  relief 
ibriqui's  en  malit'rc  transparente  ou  trans- 
icidfi  et  pouvant  6tre  rendus  luuiineux  par  un 
lodcquelconque  d'^clairage  :  electricity,  gaz, 
cilylcne,  p^trole,  alcool,  etc. 

Ce  sysl^tne  comporte  un  mode  de  montage 
p^iial  ban*  sur  le  fait  que  Ton  empbie,  pour 
blenir  la  forme  des  lettres  en  relief,  une  ossa- 
ureoucharpenlenK'tallique  dont  les  contours 
li'ssincnt  les  anHes  des  lettres  ou  6pousent  les 
i)rmos  courijes  qu'on  veut  leur  donner  suivant 
e  style  adopted ,  cette  ossature  6lant  dispos«'*e 
)our  recevoir,  par  des  modes  de  fixation  ordi- 
lairt's,  les  paniis  transparenles  constltuant  la 
urface  des  lettres  ou  attributs,  et  qui  seront 
I'lnposj'es,  nori  pns  d'unt'  seule  pi«Ve,  mais 
l''51(^menls  separrs  facilement  assemblables 
lans  I'ossature  et  permettant  I'obtention  de 
•"llrcs  ('I  attributs  de  Ionics  dimensions. 

Le    (If'ssiii    ci-joirit    rcpresente,    a     litre 
•P^^enipl,.,  (•»•  nouvcjui  mode  de  fabrication; 


U^ 


Figure  i  ^tant  une  vue  en  perspective  de 
I'ossature  d'une  lettre  simple; 

Figure  q  ,  une  coupe  transversale  par  A  B 
d'une  lettre  suivant  figure  i  et  a  plus  grande  35 
^cbelle; 

Les  figures  3  tk  6  montrent  les  modes  de 
constitution  de  ditT^rentes  lettres  a  I'aide  d'^l^ 
menis; 

Les   figures  7,    8   et   ()  montrent,   entre  '10 
autres,  trois  t\pes  de  caract^res  auxquels  le 
principe  est  egalement  applicable; 

Les  figures  1  o  a  1  5  montrent  scbdmalique- 
ment  en  coupe  dilTerentes  sections  de  carac- 
t^res  que  Ton  pourra  adopter. 

En  se  reportant  aux  figures  1  et  q  ,  on  voil 
que  I'ossature  a  pourra  etre  constitute  de  pre- 
ference en  une  seule  piece  de  metal  fondu,  et 
plus  par irclilierement  de  nidtaux  fusibles  faci- 
lement :  zinc,  plomh,  ^lain,  etc.,  ou  aussi  des  5o 
alliagos  de  ces  metaur:~Mais  on  pourra  de 
mhwc  constiluer  cette  ossature  Ji  I'aide  de 
lames  ^tir^es  au  profil  cboisi  el  assemblies 
ensuite  par  soudure  ou  par  vis,  ou  encore  a 
I'aide  de  feuilles  decouples,  estamp^es  ou  5o 
seizes  el  pli^es  ensuite  pour  constiluer  une 
section  convenable  permettant  la  fixation  facile 
des  parlies  transparenles  h.  Cette  fixation 
pourra  etre  faile  a  I'aide  de  patles  c  ou  de  toute 
autre  fa^on. 

Kn    ce    qui   ooncerne   la   constitution   des 
parties  transparenles  en  elements  assemblables 


Go 


ii>uuMi\iii^  invnn.-^n.^. 


duns  It's  ossalurcs.  on  romarque  qiit;,  d'apres 
la  fornii'  (l<'s  dilTt  rcnlos  Ictlrcs.  res  t'lf'menls 
|)«'uvenl  se  reduire  ^  ■y  ou  8  types,  don  I  5 
sont repr^senl^s  en  d.e.f.^r,  h,  dans  les  Icltres 

'.)  (jue  ropresenleni  les  ligup's  3  ^  6.  Ces  eld- 
menls-lypes  peuvent  aussi  servir  a  constiliier 
facilcment  les  aulres  lettres  de  I'alphabel. 

II  sera  done  tres  ^ronomique,  et  speriale- 
merit  pour  les  lettres  et  attribiits  de  {jrandes 

0  (limeiisifUis,  de  conslituer  des  lettres  quelron- 
ques  eTde  styles  quelconques,  par  assemblage 
de  ces  ^laments-types  en  conibinaison  avec  les 
ossalures  deja  derrites  en  metal  fondu.  etire 
ou  estampe;  les  fijjures  ■y,  8  et  y  montrent 

J  par  exeiiq)lt'  trois  st\les  de  lettres  qui  pour- 
raient  ^Ire  fabriqu^s  par  le  ra^me  proc(^de, 
rorame  d^crit  pnTt'deminenI,  lequel  s'ap|)li- 
ijijera  aussi,  bien  entendu,  aver  les  modifica- 
tions de   detail    necessaires,    a    tous    autres 

JO  styles  el  a  toutes  les  sections  d(^sir«^e8  repre- 
sentees a  litre  dVxemple  aux  figures  i  o  a  i  o  : 
rectangulaire,  Iriangulaire,  demi-ronde,  etc. 
La  nature  de  la  maliere  des  parois  h  des- 
tint^es  a  laisser  passer  la  lumih-e  pourra  ^tre 

«3  quelconque  a  condition  d'etre  Iransparente  ou 
Iranslucide,  mais  ce  seront  de  pr^f^rence  :  le 
verro,  ou  le  cristal,  elair,  depoli  ou  de  cou- 
leurjisse,  grave  ou  ;i  rayures,  dt^cor^  d'^mail, 
d'or  ou  d'argent,  ou  de  toutes  combinaisons 

<o  d'ornementations  quelconques,  le  celluloid,  le 
papier  impregnt^,  I'ouyx,  etc.,  et,  en  resume, 
tout.'  matiere  naturelle  ou  fabriquee  laissant 
passer  la  luniiere. 

Les  lettrtfs  ainsi  constituees  pourront  «Ure 

3d  mont^es soil  sur une  boite separee pour <biicime 


d'elles.  et  pouvanl  s'ouvrir  pour  rcndre acces- 
sible le  !"ov«.'r  luinineux  interiour  dont  elle  sera 
eu  lous  cas  pourvue;  soil  sur  un  panne^u 
d'ensemble  constituaut  alors  nn  ou  plusicurs 
mots  ou  un  motif  compost'*,  la  boile  sur  la-  'i, 
quelle  sera  monk'  ledit  panneau  etant  t'gale- 
ment  accessible  pour  le  but  sus-specifi^.  Dans 
ce  dernier  cas,  leclairage  int^rieur  sera  rea- 
lise par  un  nombrc  quelconque  de  lampes  ou 
foyers  lumineux.  'i 

De  plus,  qu'il  s'agisse  de  lettres  s«5parecs 
ou  de  panneaux  d'ensemble,  le  fond  de  la 
boite  pourra  ^tre  remplac(''  par  une  deuxieme 
lettre  ou  une  seconde  inscription,  de  facon  a 
obtenir  deux  faces  lumineuses.  5 

Les  cot^s  ou  faces  obliques  de  cbaque  lettre 
pourront  etre  transparentes  ou  non  el  orne- 
mentees  a  volonte. 

En    resume,  je    revendique   une    nouvelle 
lettre  Itimineuse  en  relief,  a  foyer  lumineux  5 
interieur,  caracteris(^e  en  ce  qu'elle  est  consti- 
tute par  une  ossature  en  metal  fondu,  lamint' 
ou  estampt* ,  en  une  ou  plusicurs  pieces  soudt^es 
ou  assemblees,  cette    ossature  dessinanl   les 
aretes  ou  contours  de  chaque  lettre  ou  attribut,  6 
el  ^tantdestineea  supporter  les  parties  trans- 
parentes  en  matiere  quelcontjue  naturelle  ou 
fabriquee,  constitutes  par  des  ^laments-types 
assembles  dans  ladile  ossature  et  [ix6sde  facon 
i|uelconqut';le  tout  lei  que  d^cril  ci-dcssus  et  i 
repr^sent^,  a  litre  d'exeniple,  an  dessin  an- 
nexe. 

Hector  VKUY. 

Par  proruration  : 
Bigot  pI  I'rkvost. 


'«i«iii>hir.  <( 
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rranslation  of  French  Patent  No.  334,837,  Dated 
August  25,  1903,  and  Granted  to  Hector  Very. 

FRENCH  REPUBLIC. 

NATIONAL  OFFICE  OF  INDUSTRIAL  PROP- 
ERTY, 

Patent  of  Invention  of  August  25,  1903. 
XX — Paris  Specialties  and  small  industries. 
4— Various  Industries.  No.  334,837 


Fifteen  years  Patents  requested  on  August  25th, 
1903,  by  M.  HECTOR  VERY,  resident  of 
France. 

New  embossed  letters. 
Released  November  5th,  1903;  published  January 
4, 1904. 

In  the  fabrication  of  letters  or  luminous  embossed 
designs  now  used,  it  has  been  customary  to  make 
use  of,  in  the  majority  of  cases,  transparent  mate- 
rials that  must  be  worked  by  special  processes  (hot 
blowing  or  molding  for  glass  and  crystal)  processes 
that  require  very  expensive  materials,  and  that 
could  only  be  applied  to  pieces  of  restricted  dimen- 
sions. 
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The  present  invention  has  for  its  object  a  new 
system  of  letters  and  characters  in  relief,  made  of 
transparent  or  translucid  substance,  that  could  be 
made  luminous  by  means  of  illumination;  electri- 
city, gas,  acetylene,  petroleum,  alcohol,  etc. 

This  system  requires  a  manner  of  setting  (or 
mounting)  specially  deep  depending  upon  the  object 
for  which  it  is  to  be  employed,  to  obtain  the  form 
of  letters  in  relief,  on  a  skeleton  or  metallic  frame, 
the  contour  of  which  designates  the  angles  of  the 
letters.  Where  the  curved  forms  may  be  necessary, 
according  to  the  style  adopted,  the  skeleton  is  dis- 
posed to  receive,  by  manner  of  ordinary  fixation,  the 
transparent  walls  constituting  the  surface  of  the  let- 
ters or  characters,  and  this  is  to  be  composed,  not 
of  only  one  piece,  but  of  separate  elements,  easy  to 
assemble  in  the  framework  and  permitting  the  pro- 
duction of  letters  and  characters  of  all  dimensions. 
The  design  herewith  is  a  correct  example  of  the  new 
manner  of  fabrication; 

iPigure  1  is  a  perspective  view  of  the  framework 
of  one  simple  letter. 

Figure  2  is  a  transverse  section  on  A  B  of  a  letter 
next  to  figure  1  and  has  the  shape  of  a  raised  letter. 

The  figures  3  to  6  show  the  manner  of  the  forma- 
tion of  the  different  letters  with  the  aid  of  the  ele- 
ments : 

The  figures  7,  8  and  9  show,  among  others,  three 
types  of  letters,  and  as  to  these  the  same  principle 
is  equally  applicable. 

Figures  10  to  15  show  a  sketch  of  a  different  form 
of  cutting  sections  of  characters  that  could  be 
adopted. 
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Referring  again  to  figures  1  and  2  we  see  that  the 
framework  A  could  be  constructed,  preferably,  of 
only  one  piece  of  melted  metal,  and  particularly  of 
fusible  metals;  zinc,  lead,  tin,  etc.,  and  also  of  the 
alloys  of  these  metals.  The  framework  could  also 
be  made  with  the  aid  of  plates  stretched  in  profile 
selected  and  assembled  afterwards  by  welding  or  by 
screws,  or  with  the  aid  of  sheets  cut-out,  stamped 
or  sawed  and  folded  after  to  constitute  one  section 
suitable  to  allow  the  transparent  parts  B  to  be 
easily  fixed  thereto.  The  parts  B  may  be  secured 
^dth  the  aid  of  clamps,  hooks  C,  or  in  any  other  way. 

Concerning  the  constitution  of  the  transparent 
parts  is  assembling  elements  within  the  framework, 
t\^e  remark  that  according  to  the  form  of  the  dif- 
ferent letters,  these  elements  could  be  reduced  to  7 
3r  8  types,  of  which  5  are  represented  on  d,  e,  f,  g, 
1,  within  the  letters  that  are  represented  by  Figures 
5  to  6.  These  element-types,  may  also  serve  to 
easily  produce  the  other  letters  of  the  alphabet.  It 
will  be  therefore  very  economic,  and  specially  for 
;he  letters  and  characters  of  large  dimensions,  to 
3roduce  whatever  letters  and  of  whatever  styles,  by 
issembling  those  element-types  in  combination  with 
;he  framework,  before  described,  in  melted  metal, 
}rinted  or  engraved.  The  figures  7,  8  and  9  are  ex- 
imples  showing  three  styles  of  letters  that  could  be 
nade  by  the  same  process,  as  previously  described, 
hat  may  also  be  applied,  it  will  be  understood  with 
letailed  necessary  modifications,  to  all  other  styles 
md  to  all  other  desired  sections,  examples  of  which 
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are  shown  in  Figures  10  to  15;  rectangular,  tri- 
angular, demi-round,  etc. 

The  nature  of  the  substance  of  the  walls  (sides)  B 
intended  to  allow  the  light  to  pass  can  be  any  mate- 
rial on  condition  that  it  must  be  transparent  or 
translucid,  of  preference;  The  glass  or  the  crystal, 
clear,  unpolished,  or  painted,  smooth,  engraved  or 
with  stripes,  ornamented  wdth  enamel,  gold  or  silver, 
or  ornamented  with  all  combinations;  the  celluloid, 
the  impregnated  paper,  the  onyx,  etc.,  and,  in  re- 
sume, all  natural  or  manufactured  substances 
through  which  light  could  be  seen. 

The  letters  constituted  in  this  manner  could  take 
an  upward  direction,  or  mounted  may  it  be  by  put- 
ting them  in  separated  boxes  for  each  and  every  one 
of  them,  and  the  boxes  can  have  openings  to  render 
accessible  the  interior  luminous  light;  the  light  in 
all  cases  must  be  seen ;  be  it  upon  a  panel  of  general 
effect,  consisting  of  one  or  several  words,  or  an  orna- 
mental design,  the  case  upon  which  the  said  panel  is 
mounted  to  be  equally  accessible  for  the  purpose 
above  specified. 

In  the  last  case,  the  interior  illumination  will  be 
produced  by  any  number  of  lamps  or  fire-grates 
luminous. 

Again,  having  on  hand  separated  letters  or  panels 
of  general  effect,  the  bottom  of  the  case  could  be  re- 
placed by  a  second  letter  or  other  inscription,  in 
such  way  that  two  luminous  fronts  may  be  obtained. 

The  sides  or  oblique  faces  of  each  letter  could  be 
transparent  or  not  and  ornamented  at  will. 
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After  all,  I  claim  a  new  luminous  letter  in  relief, 
f  internal  luminous  fire  or  light,  characterized  and 
he  same  to  be  constituted  of  a  framework  (skeleton) 
f  melted  metal,  plated  or  printed  (stamped)  of  one 
r  several  pieces,  soldered  or  assembled,  that  frame- 
work (skeleton)  showing  prominently  the  angles  or 
ontours  of  each  letter  or  character,  and  intended  to 
upport  the  transparent  parts  (parcels)  of  any  sub- 
tance,  natural  or  fabricated,  to  constitute  by  the 
lement-types  assembled  within  said  framework 
skeleton)  and  fixed  in  any  way  whatever;  and 
verything  herein  and  above  described  and  repre- 
ented,  by  right  of  example,  may  be  seen  on  the  an- 
lexed  drawing. 

HECTOR  VERY. 
By  Power  of  Attorney, 
RIGOT  and  PREVOST. 

[Endorsed] :  No.  3860.  United  States  Circuit 
yourt  of  Appeals  for  the  Ninth  Circuit.  Joseph 
lotchener.  Appellant,  vs.  Federal  Electric  Com- 
>any  et  al.,  Appellees.  Translation  of  French  Pat- 
nt  No.  334,837,  Dated  August  25,  1903,  and  Granted 
0  Hector  Very.  Filed  Aug.  3,  1922.  F.  D.  Monck- 
on,  Clerk. 
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Defendants'  Exhibit  "H" 

[Endorsed]:  Nos.  507  and  577.  U.  S.  Dist. 
Court,  Nor.  Dist.  Calif.  Deft.  Exhibit  ^'H."  Filed 
12/6/21.     Maling,   Clerk. 

No.  3860.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Jul.  11,  1922. 
F.  D.  Monckton,  Clerk. 
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Defendants'  Exhibit  "I" 

UNITED    STATES    OF   AMERICA, 

DEPARTMENT  OF  THE  INTERIOR, 

UNITED  STATES  PATENT  OFFICE. 

To  all  to  whom  these  presents  shall  come,  Greeting: 

THIS  IS  TO  CERTIFY  that  the  annexed  is  a 

true   copy   from  the   records   of   this   office  of   the 

Specification  and  Drawing,   in  the  matter  of  the 

French  Letters  Patent  to 
BOLDES, 

Dated  September  17,  1903.  Number  335,943. 

Lettres  pour  enseignes. 

Attached,  hereto,  is  a  translation,  made  by  the 
Official  Translator,  of  the  Specification,  in  the  mat- 
ter of  the  same. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  caused  the  seal  of  the  Patent  Of- 
fice to  be  affixed  in  the  District  of  Columbia  this 
17th  day  of  March,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  twenty-one  and  of  the 
Independence  of  the  United  States  of  America  the 
one  hundred  and  forty-fifth. 

[Seal]  M.  H.  COULSTON, 

Commissioner  of  Patents. 

[Endorsed]:  Nos.  507  and  577.  U.  S.  Dist. 
Court,  Nor.  Dist.  Calif.  Deft.  Exhibit  "I."  Filed 
12/6/21.    Maling,  Clerk. 

No.  3860.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Jul.  11,  1922. 
F.  D.  Monckton,  Clerk. 
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BREVET  D'INVENTION 

du  17  septembre  1903. 


XX.        Articles  de  Paris  et  petites  industries. 

\.  —  Ikdustriks   OIVKRSRS. 


r  335.943 


Brevet  de  quxnte  am  demande  k  17  seplemhre  ly^S  par  M.  Hugues  BOLDfiS  r^si- 
dant  en  Allemagne. 

lettres  pour  eiiseignes. 

DSlivre  le  fi  •}  devembre  igoS;  publie  le:io  fevricr  i  <j  o  'i . 


La  pr^sente  invpnfion  se  rapporle  a  un 
nouveau  dispositif  de  lettres  pour  enseignes, 
ces  leilres  pouvant  ^tre  lumineuses  ou  non, 
etre  monlees  soil  sur  dos  panneaux  complets, 

i  soil  do  facon  a  constiluer  des  elements  par 
boiles  separ»^es,  a  simple,  double  ou  triple 
face,  ces  elements  pouvant  ^tre  aussi  inter- 
cliartgeables.  et  le  principe  de  ce  mode  d'^ta- 
blisscmeul  pouvant  etre  ^galcment  appliqu^  a 

0  la  constitution  de  motifs,  signes,  atlributs,  etc. 

Dans  ce  dispositif.   les  lettres  ou  signes 

sonl  siniules  sur  une  plaque  translucide  ou 

Iransparenle   en   verre.    celluloid,   etc.,   sur 

laqiic'lle,  a  la  I'acon  connue,  les  parlies  ext^- 

•>  rieuros  aux  contours  des  leilres  sont  rendues 
opaques  do  facon  (juelconque,  el  les  contours 
dr  rluKjut'  leltre  ou  signe  sont  accenlues  j)ar 
I  application  sur  la  face  d'avanl  de  la  plaque 
translucide,  dune  bordure.  soil  mt'lallique, 

•*  Soil  en  boir;  ou  matiere  quelconquc,  ornee  ou 

fl'-'<ort'e,  entre  les  contours  de  laipielle  sont 

""erves  des  espaces  vides. 

Les  ligures  1  et  9  du  dessin  ci-joint  rcpre- 

-'•Mlciil   a    litre    d'exemple   deux    lornios   de 

•'  liMlrrs  riablics  d'apn'-s  c<'  principe. 

l-a  lignrc  il  represente  a  litre  d'exemple 
I'll''  bode  sur  la(|uelle  est  niontcV  une  lellre, 
iijfurc  '1  ,'.(nnl  une  coupe  transversale  de 
''lI'Ti'  .),  el  fijjure  .">  nionlre  en  vue  de  face 
"bode  porti.nt  un  motif  complet. 


Kn 


^t'  leporlant  aux  ligures  t  et  •> .  on  \oil 

Prix  du  fascicule  :  1  franc 


que  le  dispositif  coniprend  une  plaque  de 
verre  ou  autre  matikc  translucide  (a),  avec 
bordure  (i)  limitant  les  contours  de  la  lettre, 
conslituee  par  une  baguette  soil  melallique  et  3.") 
^maill^e,  soil  en  bois  ou  autre  matiere,  pcinte 
ou  decoree  de  facon  (juelconque,  entre  les 
contours  de  laquelle  sont  reserves  des  espaces 
transparenls  (c),  tandis  que  le  reste  de  la 
plaque  est  rendu  opaque  de  toute  facon  conve-  '40 
nable. 

S'il   s'agit  de   constituer  des    motifs    noD 
lumineiix,  les  lettres  ou  signes  qui  les  compo- 
seronl  seronl  figures  sur   une  ou   plusieurs 
plaques  de  verre  assemblees  et  monlees  sur  /iT) 
un  panneau  de  la  facon  ordinaire. 

Pour  former  des  motifs  lumineux  composes 
de  lettres  separees,  on  utilisera  pour  chaque 
lettre  par  exemple  des  bottes  figures  3  et  i , 
comprenant  un  cadre  en  metal  ou  en  bois  \d\  .^o 
avec  rebord  inlerieur  (f)  mainlenantla  plaque 
(rt)  qui  porte  la  lettre,  et  fond  (/)  s'il  s'agit 
dune  lettre  a  simple-,  face.  La  plaque  (a) 
pourra  etre  maintenue  en  avant  par  un  cadre 
[s]  s'emboilant  sur  le  cadre  ((/)  et  portant  des  .■)."> 
ressorls  (/<)  qui  font  pression  conlrc  le  verre 
pour  le  mainlenir  fixe  pendant  le  transport. 
Le  cadre  (^)  est  maintenu  sur  une  ou  plusieur> 
faces  soil  par  des  crocliets  de  fermeture  (n 
pa»sanl  dans  des  encocbes  ai\  hoc.  et  pouvant  60 
etre  raballus,  soil  de  toute  autre  facon.  On 
pourrait    aussi  faire  en  sorte  que  la  plaque 


leltro  Mt  assujettie  au  cjidre  de  devanl 
iseiubollaiit  alors  dans  la  boite  oUp-m^me 
|ur  ^vilor  toiilo  saiHie  exterieure.  Dans  un 
!(  commc  dans  I'autre,  rintcrchangeabilae 
s  leltres  i»u  sifjnes  s.-ra  farile  h  obtenir  sans 
oir  a  toucher  a  la  boite  i'lle-m.-nn-,  mais  seu- 
nent  a  son  couveixle. 

Pour  b's  lettres  a  double  face,  le  fond  (J) 
I  supprime  et  la  deuxi^me  face  est  dispos«5o 
mme  cpIIp  prec«^demment  d^crite. 

En  faisant  des  boiles  de  dimensions  conve- 
ibleg,  on  pourra  disposer  a  c6t^  Tune  de 
lulre  plusieurs  plaques  («)  pour  constiluer 
1  mot  ou  un  motif,  ou  au  besoin  emplo\Gr 
i'«  «»»ii1p  p|;iqu»'  d«'  verre  qui  recevra  tontee 


les  leltres  et  portera  un  cadre  de  face  qurseta  -^ 
retenu  par  un  des  moyons  indiques  plus  haul 
par  exemple,  figure  5.  La  source  lumineuse 
sera  en  tous  cas  quelconque  ot  dispos^e  a  I'in- 
tf'rieur  de  chaque  boile  de  loute  fa^on  connue.  a 

En  besumk.  jo  revendique  un  disposilif  de 
lettres  ot  motifs  pour  enseignes,  lumineux  ou 
non  et  interchangeables  ou  non ,  tel  que  decrit 
ci-dessus  en  principe  et  repr^sente  a  litre 
d'exemple  au  dessin  annexe.  a 

HuGOEs  BOLDES. 

I'nr  procurtlioD  : 

RiooT  el  Pb^.tost. 


r  335 'ill 


u    > 
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Translation  of  French  Patent  #335943,  to  Boldes. 
Letters  for  Signs. 

(Appl'd  for  Sep.  17,  1903,  iss'd  Dec.  22,  1903,  publ'd 
Feb.  20,  1904.) 

The  present  invention  refers  to  a  new  arrange- 
ment of  letters  for  signs.  Such  letters  may  be 
luminous  or  not,  may  be  mounted  together  on  glass 
panes,  or  so  as  to  constitute  elements  with  separate 
boxes,  one,  two  or  three-faced.  These  elements  may 
be  interchangeable,  too,  and  the  principle  of  this 
mode  of  construction  is  also  applicable  to  design 
elements,  signs,  symbols,  &c. 

In  the  present  arrangement,  the  letters  or  signs 
are  reproduced  on  a  translucent  or  transparent 
plate  of  glass,  celluloid,  &c.,  on  which  the  portions 
without  the  outlines  of  the  letters  are,  in  known 
manner,  made  opaque  in  any  way,  and  the  outlines 
of  any  letter  or  sign  are  emphasized  by  applying, 
on  the  front  face  of  the  translucent  plate,  a  border 
of  metal,  wood  or  any  material,  ornamented  or 
decorated,  between  the  outlines  of  which  empty 
spaces  are  left. 

Fig.  1,  2  of  the  accompanying  drawing  represent, 
by  way  of  example,  two  forms  of  letters  designed 
in  accordance  with  this  principle.  Fig.  3  repre- 
sents, by  way  of  example,  a  box  with  a  letter 
mounted  on  it;  fig.  4  being  a  cross-section  of  fig.  3. 
Fig.  5  is  a  front  view  of  a  box  with  a  complete 
legend. 

It  is  seen,  by  reference  to  fig.  1,  2,  that  the  ar- 
rangement comprises  a  plate  of  glass  or  other  trans- 
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lucent  material  a  with  a  border  b  bounding  the  out- 
lines of  the  letters  and  consisting  of  a  strip  either 
of  metal  and  enameled,  or  of  wood  or  other  ma- 
terial painted  or  decorated  in  any  way,  between  the 
outlines  of  which  there  are  left  transparent  spaces 
c,  while  the  remainder  of  the  plate  is  made  opaque 
in  any  suitable  way.  If  non-luminous  mottos  are 
to  be  designed,  their  constituent  letters  or  signs 
are  reproduced  on  one  or  more  assembled  glass 
plates  and  mounted  on  a  pane  in  the  usual  way.  To 
assemble  luminous  mottos  consisting  of  separate 
letters,  for  each  letter  a  box,  e.  g.  like  fig.  3,  4,  will 
Fr.  Pat.  335943 

be  used,  comprising  a  metal  or  wooden  frame  d  with 
inner  flange  e  to  hold  the  letter-bearing  plate  a, 
and  a  back  for  an  one-faced  letter.  At  the  front, 
the  plate  a  may  be  held  by  a  frame  g  fitting  about 
the  frame  d  and  carrying  springs  h  to  press  against 
the  glass  and  hold  it  in  position  during  transporta- 
tion. Frame  g  is  held  on  one  or  more  sides  by  hook 
closures  engaging  special  notches  and  capable  of 
being  thrown  open ;  or  in  any  other  way.  The  plate 
with  the  letter,  too,  might  be  held  in  the  front 
frame  and  be  set  in  the  box  itself,  to  avoid  protrud- 
ing on  the  outside.  In  either  case,  the  possibility 
of  exchanging  letters  or  signs  without  having  to 
touch  the  box  but  only  its  cover,  is  easily  obtained. 
For  two-face  letters,  the  back  f  is  omitted  and 
the  second  face  designed  as  that  described  above. 
By  making  the  boxes  of  a  suitable  dimensions, 
several  plates  a  may  be  set  side  by  side  to  make  up 
a  word  or  legend,  or  if  necessary,  a  single  glass 
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plate  may  be  used  to  hold  all  the  letters,  and  will  have 
a  front  frame  held  by  the  means  above  described, 
e.  g.  in  fig.  5.  The  source  of  light  may  be  of  sinj 
kind  in  all  these  cases,  and  will  be  placed  within 
each  box  in  any  known  manner. 

In  sum,  I  claim  an  arrangement  of  letters  and 
designs  for  signs,  luminous  or  otherwise,  inter- 
changeable or  otherwise,  such  as  hereinbefore  de- 
scribed in  principle  and  represented  in  the  accom- 
panying drawing,  by  way  of  example. 

Fr-E/tr:PW. 
Mar.  16,  1921. 
9120. 
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Defendants'  Exhibit  "J." 

[Endorsed]:  Nos.  507  and  577.  U.  S.  Dist. 
Court,  Nor.  Dist.  Calif.  Deft.  Exhibit  '^J."  Filed 
12/6/21.    Maling,  Clerk. 

No.  3860.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Jul.  11,  1922. 
F.  D.  Monckton,  Clerk. 
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APPLICATION  FILED  MAY  12,  1913 


1,128,741. 


Patented  Feb.  16, 1915. 

2  SHEETS-SHEET  1. 


SIGN. 

APPLIOATIOK  FILED  MAY  12,  1913 


,128,741. 


Patented  Feb.  16, 1915. 


2  BHEETS^SHEET  2. 
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UNITED  STATES  PATENT  OrPIC]|.  ,j 


CLAIIK  C.  WORTLEY,  OF  CHICAGO,  ILLINOIS. 
SIGN. 


1,128,741. 


Speciflcatioa  of  letters  Patent.         Patented  Feb.  16, 1915. 

AppUcatlon  filed  Hay  12, 1913.    Serial  No.  767,212. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Clark  C  Wortlet, 
a  citizen  of  the  United  States,  residing  at 
175  Dearborn  street,  Chicago,  in  the  county 
e  of  Cook  and  State  of  Illinois,  have  invented 
nev?  and  useful  ImproA-ements  in  Signs,  of 
which  the  following  is  a  specification. 

This  invention  relates  particularly  to 
signs  adapted  for  street  purposes  and  pro- 

10  vided  with  illuminating  means;  and  the  pri- 
mary object  of  the  invention  is  to  provide 
an  improved  arrangement  of  construction, 
possessing  certain  advantages  of  use  and 
presenting  a  pleasing  appearance. 

15  The  invention  is  illustrated  in  the  pre- 
ferred embodiment  in  the  accompanying 
drawings,  in  which — 

Figure  1  represents  a  broken  perspective 
view  of  a  sign  constructed  in  accordance 

2?  with  my  invention :  Fig.  2,  a  broken  vertical 
section  taken  as  indicated  at  line  2  of  Fig.  1 ; 
Fig.  3,  a  broken  longitudinal  section;  Fig. 
4,  a  sectional  view  similar  to  Fig.  2  showing 
a  modification  of  the  construction;  and  Fig. 

25  5,  a  broken  vertical  section  taken  as  indi- 
cated at  line  5  of  Fig.  4. 

Keferring  to  Figs.  1  to  3  inclusive,  the 
construction  comprises  a  horizontally  dis- 
posed frame  A,  which  may  be  connected 

30  with  a  building  in  any  suitable  manner  and 
also  supported  hy  chains  1 ;  a  series  of  illu- 
minable  sign-sections,  or  panel-equipped  de- 
vices B  depending  from  the  frame  A;  an 
illuminable  sign-section,  or  panel-equipped 

35  illuminable  device  C  surmounting  the  frame 
A ;  and  an  illuminable  sign-section,  or  panel- 
equipped  illuminable  device  D  suspended 
beneath  the  devices  B. 

The  frame  A  maj^  be  of  any  suitable  con- 

*®  struction.  It  preferably  comprises  horizon- 
tally disposed  angle-bars  2  constituting  the 
foundation  framework  for  the  whole  struc- 
ture. The  angle-bars  2  have  inturned 
flanges  2*  and  upturned  flanges  2". 

*'  The  device  C  comprises  a  frame  3  con- 
nected with  the  vertical  flanges  2"  and  in- 
cluding a  top  member  3^.  The  device  C  is 
equipped  with  transparent  panels  4  which 
may  be  made  removable  in  any  desired  man- 

60  ner: 

Illuminable  devices  B  are  designed  to 
afford  individual  panels  for  letters.  Each 
device  B  comprises  a  frame  5  equipped  with 
transparent  panels  6  which  are  made  re- 

6^  movable  in  any  preferred  manner.  The  de- 
vices B  are  horizontally  alined  and  are  sep- 


arated by  spaces  7.  Said  devices  B  are 
open  at  their  bottoms,  as  indicated  at  8. 
The  devices  B  also  have  their  panels  slightly 
convergent  upwardly.  gg 

The  device  D  comprises  an  open  frame  9 
having  downwardly  convergent  sides  fitted 
with  transparent  panels  10  which  may  be 
made  removable  in  any  desired  manner. 
The  frame  9  includes  substantially  triangu-  ti 
lar  end-frames  9*  and  connecting  member 
9".  The  frames  5  of  the  devices  B  have  top 
members  5*  which  are  securely  joined  to 
horizontal  flanges  of  the  angle-bars  2.  The 
horizontally  elongated  device  D  preferably  70 
has  its  upper  side  open  as  indicated  at  11 
and  disposed  just  below  the  intermediate 
ones  of  the  devices  B,  being  separated  there- 
from by  a  space  12.  The  device  D  is  sup- 
ported oy  rods  13,  whose  lower  ends  are  con-  75 
nected  with  the  frame-member  at  the  bot- 
tom of  the  device  D,  while  their  upper  ends 
divide  into  branches  13*  which  are  connected 
with  the  horizontal  flanges  of  the  angle- 
bars  2.  80 

The  horizontal  flanges  2*  of  the  angle-bars 
2  are  connected  at  intervals  by  cross-bars  14 
which  serve  to  support  a  horizontally  dis- 
posed conduit  15  which  carries  electric  con- 
ductors 16.  The  conductors  16  serve  to  sup-  86 
ply  current  to  the  lamps  17  located  in  the 
device  B  and  the  lamp  or  lamps  18  located 
in  the  device  C. 

It  will  be  noted  that  by  reason  of  the 
upward  divergence  of  the  panels  10  of  the  90 
device  D  and  the  disposition  of  the  device  D 
with  relation  to  the  devices  B,  light  will  be 
supplied  from  the  lamps  17  for  the  device 
D ;  also  the  devices  B  serve  to  shield  the  de- 
vice D  from  rain  to  a  considerable  extent;  95 
also,  the  arrangement  is  such  that  in  the  day- 
time light  will  be  admitted  freely  to  the  in- 
terior of  the  devices  B  and  D.    It  will  also 
be  noted  that  the  device  D  being  open  at  its 
top  the  light  from  the  lamps  17  in  the  de-  100 
vices  B  will  illuminate  the  diverging  panels 
of  the  device  D,  thus  effecting  a  maximum 
illuminated  sign  surface  with  the  minimum 
of  illuminating  cost.    A  further  advantage 
resulting  from  the  device  D  being  construct-  105 
ed  with  an  open  top  and  open  ends  and 
suspended  in  spaced  relation  to  the  devices  B 
is  that  the  skeleton-like  frame  thus  produced 
offers  diminished  surface  to  wind  pressure, 
thus  rendering  the  structure  less  liable  to  no 
damage  therefrom. 

The  panels  of  the  several  illuminable  de- 
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vices  may  be  lettered  or  proAddfed  with  suit- 
able designs,  as,  for  illustration,  in  the  man- 
ner shown  in  Fig,  1. 

The  construction  shown  in  Figs.  4,  and  5 
6  is  similar  to  the  construction  already  de- 
scribed,   and   the   corresponding   parts   are 
similarly  designated     The  construction  is 
modified  to  the  extent  of  providing  a  con- 
duit 15"  above  the  central  portion  of  the 
10  device  D  ai^d  serviij^  to  contain  coflductoijs 
16*  which  supply  a  laffm.  or  lamps  17*  dj(^r 
posed,  ill  the  device  D.    fn  this  construction, 
the  frame  of  the  device  D  is  suspended  by 
'•'  ^  vertically  disposed  bolt^  IS**,  while  the  cross- 
15  members  11^  a,t  the  top  of  the  frame  o:l5  the 
device  T)  are  of'  such  substaiitial  construc- 
tion as  to  a^ord  an  adequate  support  for  the 
conduit  15"  and  the  body  of  the  dpvioe  D. 
The  frame  of  the  device  D  is  further  rein- 
20  forced  i^  this  CQiistruction  by  employing 
vertical  rods  13"  which  connect  the  upper 
and  lower  frame-members  of  said  device,  a^ 
will  be  better  understood  f  rorij  Fig.  5. 
The  coi;ist,ruction  described  is  cheap,  du- 
25  rable,  presents  a  pleasing  appearance,  and 
is  economical  in  maintenance. 

The  foregoing  detailed  despription  ^as 
been  given  for  clearness  of  understandmff 
only,  and  no  unnecessary  limitations  should 
30  be  understood  therefrom,  but  the  appended 
claims  should  be  construed  as  broadly  as. 
permissible,  in  vie^y  of  the  pripr  s^rt, 

What  I  claim  as  new  ana  desire  to  sacp^e 
by  Letters  Pa;t;ent  is — 
85  1.  In  a  sign,,the  cpmbii^atipH  of  s^  substan- 
tially hprjzontal  frame,  a  series  of  alined 
chambers  depending  therefrom  and  having 
tr^nspa^'ent  panels,  illuminating  means  in 
sai^    cnambers,    a    horizontally    elongated 


ft-ame  open  at  its  top  and  ends  suspended  40 
beneath  said  chambers  in  alinement  there- 
witii  and  in  spaood  relation  thereto,  and 
transparent  side  panels  carried  by  said  elon- 
^ted  frame  forming  an  elongated  cham- 
ber, whereby  said  lower  panels  are  illumi-  45 
nated-  by  the  illuminating  means  in  said 
upper  Q^ijibers. 

2.  In  a  sign,  the  combination  of  a  substan- 
tially horizontal  frame,  a,  series  of  alined 
cl^amLer?  depending  therefijom  and  having  60 
upwardly  convei^'ging  transparent  panels, 
and  open  lower  ends,  illuminating  means  in 
said  ch4.mbers,  and  a  hprizontal  elongated, 
fi'ame  suspended  beneath  said  chambers  in 
alinement  therewith  and  in  spaced  relation  55 
thereto  and  having  upwardly  diverging 
transpa4.'ent  panels,  forming  an  elongated, 
chamber  open  at  its  top,  whereby  sa,id  5)wer 
panels  are  illuminated  by  the  illunwajting.. 
means  in  said  upper  chanibers.  60 

3.  In  a  sigii}  the  combination  of  a  horizon- 
tal frame,  a  series  of  alined  chambers  sus- 
pended thei-ef  rom  open  at  thei;r  bottoms  and 
equipped  with  transpai-ent  panels,,  illun^inat- 
ing  means  in  said  chambers,  an  elongated  66 
dev^pe  benpath  said  chambers  in  alineo>ent 
therewith  and  in  spaced  relation  thereto, 
comprising  an  elongated  frame  ^d  trans- 
parent upwai:dly  divergent  panels  forming 
a  qhamber  open  at,  its  top,  and  rods  con-  70 
nectjing,  said  upper  and  lower  frames,  where- 
by, tl^C;  p£^nels  of  said,  lower  device  ai;e  illunn- 
n^^d,  by  the  ilj,nminating  means  in,  said 
upper  cnambers. 

Ci;.A^K  C.  VOl^TL^T- 
Witnesses : 

L.  ^Ieislar, 

K  D,  TEtJLB. 


Copies  of  this  patent  may  be  obtained  for  ^ve  c^nts  eacl^,  l»'  addressing  the  "  Commissioner  of  Patents, 

Wasjliington,  S.  O.** 
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GEORGE  L.  THORNE  OP  ST.  LOUIS,  MISSOURI,  ASSIGNOR  OF  ONE-KAt/KTO 
M.  J.  POPE  AND  ONE  -  HALF  TO  FRANK  D.  THORNE,  OF  ST.  LOUIS, 
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ADVERTISING  DEVICE. 


Na  854,779. 


Specification  of  Letters  Patent.  Patented  May  28, 1907. 

Application  filed  JaDQRry  26, 1906.    Ssrial  No,  297,872. 


To  all  whorr»  it  may  concern: 

Be  it  kiibwn  that  I,  Georor  L.  Thorne,  a 
citizen  of  the  United  States,  residing  at  the 
city  of  St.  Louis  and  State  of  Missouri,  have 
5  invented  certain  new  and  useful  Improve- 
ments in  Advertising  Devices,  of  '^hich  the 
followng  is  a  specification,  reference  being 
had  therein  to  the  accompanying  drawing. 
This  invention  relates  to  advertising  de- 
lo  vices,  especially  to  that  kind  in  which  rays  of 
light  are  caused  to  shine  through  transparent 
or  translucent  material  or  through  openings 
in  opaque  material  on  which  the  advertise- 
ment is  displayed,  and  relates  particularly  to 
!  5  thO'manp^r  of  arrangement  of  the  frame  and 
slides  botfritig  thB'advortisements,  etc.    '  " 
In  the   a^ompniiying  drawings  forming 

f>artof  this'specificatioui  in  which  likejium- 
)ers  of  reference  denote  like  parts  wherever 

20  they  occur  throughout  the  several  views, 
Figure  1  is  a  front  view  of  the  device ;  Fig.  2 
is  a  rear  view,'  part  of  the  reflector  being  re- 
moved, leaving  the  advertising  and  pictorial 
matter  exposed;  Fig.  '.\  is  a  side  elevation 

25  partly  in  section  on  the  line  3 — 3,  Fig.  1. 
Fig.  4  is  a  transverse  sectional  view  on  the 
line  4 — 4,  Fig.  2.  Fig.  5  is  a  fragmentary 
perspective  view  of  the  rear  of  the  device, 
partly  broken  away. 

30  The  various  parts  are  mount;«i»d  in  connec- 
tion with  a  frame  consisting  c  upright  and 
horizontal  panels  I.  Extending  transverely 
across  the  rear  of  the  frame  and  moimted  in 
the  vertical  panels  are  cross-pieces  2  which  are 

35  provided  with  ribs  3  on  which  the  panes  of 
glass  4  can  slide.  Tlie  top  and  bottom  pan- 
els 1  have  grooves  5  therein,  also  adapted  to 
hold  the  panes  4.  One  of  the  vertical  panels 
is  provided  with  grooves  6  in  which  the  ends 

40  of  the  panes "4  can  fit,  while  the  opposite  panel 
is  slotted  at  7.  Each  pane  4  is  inserted 
through  a  slot  7,  each  of  said  slots  being  ren- 
dered independent  of  its  neighbor  by  the  in- 
tervention of  rib  3,  ami  rests  in  the  groove  5 

45  of'  the  lower  cross-panel,  or  on  ribs  3  of  the 
cross-pieces  2,  or  fits  into  the  groove  5  in  the 
upper  cross-panel,  and  each  one  extt;nds  into 
its  appropriate  groove  6,  so  that  each  pane  4  is 
held  sijugly  in  place,  but  can  be  removed 

50  easily  by  withdrawal  through  its  slot  7.  In 
the  drawings  I  have  shown.two  cross-pieces  2^ 
which  would  divide  the  frame  into  three  por- 
tions and  allotv  the  use  of  three  panes  of  glass 
4,  but  it  is  obvious  that  any  desired  number  of 


cross-pieces  can  be  used  and  the  number  of  55 
divisions  changed  accordingly. 

Fitting  on  a  shoulder  8  in  the  frame  may  be 
a  protecting  pane  of  glass  9,  which  is  large 
enough  to  covet  the  entire  opening  in  the 
front  of  the  frame.  The  sliding  panes  4  with  60 
the  pictorial  or  advertising  mat  ter  thereupon^ 
a^te  inserted  behind  this  large  pane  9.  As  the 
panes  4  are  readily  removable  sidewise 
.through  the  slots  7,  it  will  be  seen  that  this 
matter  can  be  changed  jtist  as  frequently  as  65 
desired.  In  Figs.  2,  3,  and  4  Ihave  shown  a 
screen  10 "made  of  any  translucent  material, 
on  which  the  pictorial  matter  can  be  placed, 
instead  of  being  on  ilie  pane  4.  This  screen 
may  be  inserted  between  the  large  front  pane  70 
9  and  the  sliding  pane  4,  the  latter  as  well  as 
the  former  ther  'instituting  protection  for 
the  screen. 

In  the  panels  1  muy  ))e  a  plurality  of  perfo- 
rations 1 1 ,  said  panels  being  made  extra  wide,  75 
in  which  advertising  matter  can  be  placed.  A 
reflector  13  is  secured  to  the  outer  edges  of 
panels  1  of  the  frame,  so  that  the  perforations 
1 1  are  entirely  within  tlie  confines  of  the  re- 
flector. Inside  of  the  reflector  is  an  incan-  80 
descent  lamp  14  of  any  ordinary  type, 
mounted  on  a  thermostat  15,  which  causes 
the  lamp  14  to  flash  intermittently. 

The  operation  of  the  device  is  as  follows: 
As  the  reflector  is  mounted  so  that  it  entirely  85 
covers  all  of  the  openings  through  the  panels, 
when  the  lamp  14  is  turned  on  the  rays  of 
light  will  shine  through  the  openings  11  in 
the  panels,  as  well  as  through  the  panes  4, 
thus  prominently  displaying  the  advertising  90 
or  pictorial  matter  upon  said  panes  or  upon 
the  screen  10^    When  it  is  desired  to  change 
the  matter  alj  that  is  necessary  is  to  remove 
one  of  the  panes  4  and  insert  another  one  in 
its  place,  or  to  change  screen  10  for  another  95 
screen  on  which  a  different  picture  is  found. 
The  pictorial  matter  is  placed  in  the  frame 
merely  to  attract  attention  to  the  advertise- 
ments, and  the  intermittent  fiasliing  of  the 
lamp  also  helps  malte  the  device  more  notice-  100 
able. 

Having  thus  described  ^y  said  invention 
what  I  claim  and  desire  to  secure  by  Le|,t6r8- 
Patent  is :  ' 

1.  In  a  device  of  the  character  described,  10? 
the  combination  of  a  frame  composed  of  pan- 
els, cross-pieces  mounted  in  said  panels,  a 
plurality  of  panes  of  glass  supported  by  said 
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panels  and  cro.ss-j)ieces,  a  pane  fixed  m  said 
frame  coveriuo;  and  protecting  said  other 
panes,  and  a  translucent  screen  disposed  be- 
tween the  large  and  the  small  panes. 
5  2.  In  a  cievice  of  the  character  described, 
the  combination  of  a  frame  composed  of  pan- 
els, a  lixed  front  pane  resting  within  said 
panels,  a  sliding  rear  pane  and  a  translucent 
screen  disposed  between  the  two  panes,  a  re- 
lo  flector  mounted  on  said  panels,  and  a  lamp 
within  the  reflector,  whereby  rays  of  Ught  are 
diffused  through  the  panes  and  the  screen. 

3.  In  a  device  of  the  character  described, 
the  combination  of  a  frame  composed  of  pan- 

iS  els,  one  of  which  is  slotted,  cross-pieces 
mounted  in  said  panels,  a  plurality  of  panes 
on  which  advertising  matter  is  placed  sup- 
ported by  said  panels  and  said  cross-pieces, 
and  a  translucent  screen  placed  between  two 

2o  of  said  advertising  panes. 

4.  In  a  device  oi  the  character  described, 
the  combination  of  a  ms\.in  frame  composed 
of  panels,  a  plurality  of  cross-pieces  mounted, 
therein  and  serving  to  divide  said  frame  uito 

2  5  independent  sections,'  a  translucent  screen 
displayed  in  one  of  said  sections,  and  a  plu- 
rality of  separately-removable  advertising 
panes  displayed  in  the  remaining  sections, 
said  panes  being  supported  b}^  said  cioss- 

3°  pieces  and  said  panels. 

5.  In  a  device  of  the  character  described, 
the  combination  of  a  main  frame,  a  plurality 
of  cross-pieces  mounted  therein  and  serving 
to  divide  said  frame  into  independent  sec- 

JF  tions,  a  translucent  screen  displayed  in  one 
of  said  sections,  a  plurality  of  separately-re- 
movable advertising  panes  displayed  in  the 
.  remaining  sections,  a  reflector  secured  to  said 
frame,  and  a  lamp  within  the  reflector,  the 

40  lamp  being  so  arranged  that  the  rays  of  light 


slune   thrnugli  said  transUiceiu   screen  and 
each  of  said  panes. 

6.  In  a  device  of  the  character  described, 
the  combination  of  a  main  frame  composed 

of  panels,  the  center  opening  of  said  frame  45 
being  divided  into  a  plurality  of  independent 
sections,  a  translucent  screen  displayed  in 
one  of  said  sections,  a  plurality  of  advertising 
panes  displayed  in  the  remainder  of  said 
sections,  and  a  large  pane  covering  and  pro-  50 
tecting  all  of  said  sections. 

7.  In  a  device  of  the  character  descrii>ed, 
the  combination  of  a  main  frame,  a  pictorial 
screen  fixed  in  one  section  thereof,  and  ad-    . 
vertising  panes  removably  displaj'ed  in  other  55 
sections  thereof,  said  panes  and  said  screen 
being  independent  of  each  other. 

8.  In  a  device  of  the  character  described, 
the  combination  of  a  main  frame,  a.  'con- 
stantly-exhibited translucent  screen,  and  a  60 
plurality  of  separately-removable  advertis-r 
ing  panes  displayed  in  portions  of  said  main 
frame  not  covered  by  said  screen. 

9.  In  a  device  of  the  character  described, 
the  combination  of  a  frame  composed  of  per-  65 
forated  panels,  one  of  which  is  slotted,  cross- 
pieces  mounted  in  said  panels,  a  plurality  of 
sliding  panes  on  which  advertising  matter  is 
placed  supported- by  said  cross-pieces,  and  a 
translucent  screen  displayed  midway  be-  7° 
tween  two  of  said  ailvertising  panes,  said 
j)anes  being  displayed  through  both  the  open- 
ing in  the  center  of  said  panels  and  tlirough 
the  perforations  therein. 

Ill  testimony  whereof  I  have  affixed  fny  75 
signature  in  presence  of  two  witnesses. 

GEORGE  L.  THORNE. 
Witnesses : 

Hugh  K.  Wagner, 
Frank  D.  Thoene. 
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RICHARD  WORTHINGTON  CLARK,  OF  FREMONT,  OHIO. 
DIMMER  FOB  HBADLZGETS. 


No.  923,769. 


Spedflcation  of  Letters  FatiBat.  Patented  June  1,  1909. 

Applipation  filed  tebruaty  8,  1909.    Serial  NO.  476,789. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  Richard  W.  Claek,  a 
citizen  of  the  United  States,  residing  at 
Fremont,  in  the  county  of  Sandusky  and 
5  State  of  Ohio,  have  invented  a  new  and  use- 
ful Dimmer  for  Headlights,  of  which  the 
following  is  a  specification. 

This  invention  is  a  device  to  be  used  in 
connection  with  the  headlight)  of  interurban 

]  0  electric  cars,  by  means  of  which  the  rays  of 
light  may  be  dimmed  when  the  car  is  passing 
through  city  streets. 

The  object  of  the  present  invention  is  to 
provide  a  device  of  tnis  kind  which  can  be 

15  readily  applied  to  the  ordinary  electric  head- 
lights now  in  use,  and  also  to  provide  the  de-. 
vice  with  means  for  displaying  the  name  of 
the  operating  company  or  other  information. 
Another  o eject  of  the  invention  is  to  pro- 

20  vide  a  dimmer  which  throws  a  dim  light 
straight  ahead,  and  also  one  in  whicli  a  por- 
tion of  the  rays  of  light  are  left  unobstructed, 
and  thrown  downwardly  on  the  track  so  that 
the  motorman  may  observe  the  condition 

25  thereof. 

With  the  foregoing  objects  in  view  the  in- 
vention consists  in  a  novel  construction  and 
arrangement  of  parts  to  be  hereinafter  de- 
scribed and  claimed,  reference  being  had  to 

30  the  drawing  hereto  annexed  in  which : — 

Figure  1  is  »,'front  elevation  of  the  inven- 
tion. Fig.  2  is  a  central  vertical  section 
thereof. 

In  the  drawings,  5  denotes  the  casing  of  an 

35  electric  headlight  of  that  kind  employed  on 
electric  or  other  cars,  and  6  is  the  glass  door 
thereof  through  whicl\  the  rays  of  light  are 
thrown  by  the  reflector.  I  have  not  il!u.s- 
trated.  the  lamj)  n<ir  the  reflector  as  tliey 

40  form  no  part  of  this  invention,  tlie  latter  be- 
ing constructed  so  that  it  may  be  applied  to 
any  ordinar}'  electric  headlight. 

The  dimmer  comprises  a  jj^te  7  of  sheet 
metal,  or  other  suitable  opUque  material  so 

45  that  when  placed  in  front  o^f  the  cjoor  6,  the 
rays  of  light  will  be  interrupted.  The  jilate 
is  circular,  or  of  any  other  sliape  to  corre- 
spond to  the  outUne  of  the  door  di,  and  it  is 
hung  on  a  lug  8  secured  to  the  casing  5,  and 

50  engageable  with  a  loon  9  attached  to  the 
l)late.  In  order  that  the  rays  of  light  may 
not  be  entirely  interrujjted,  tlie  plate  7  is 
provided  with  a  plurality  of  perfoVations  10. 
These  perforations  »iv  arranged  in  a  gr(>uj) 

55  extending  horizontally  in  a  straidit  line 
acri>sR  tlie  plate  Mow  the  hofirontal  median 


line  thereof  as  clearly  shown  in  Fig.  1  o(  the 
drawing.  By  means  of  these  perforaticwis, 
the  rays  of  light  from  the  lamp  are  dimmed 
or  subdued.  .60 

Below  the  group  of  perforations  10,  the 
plate  7  has  an  opening  1 1  from  the  upper  end^ 
of  which  projects  a  deflector  plate  12.     This' 
plate  is  secured  to  the  plate  7  in  any  suitable 
manner,  and  extends  forwardly  therefrom,  65 
and  is  also  inclined  downwardly,  so  that  (he 
rays  of  light  passing  through  the  opening  1 1 
will  be  thrown  on  the  track,  the  inclination 
of  the  plate  12  being  such,  that  the  rays  are 
thrown  a  suitable  distance  in  front  of  the  70 
car.     The  rays  of  light  passing  through  the 
opening  11,  are  not  dimmed,  and  a  powerful 
light  is  therefore  thrown  on  the  tracli  a  suit- 
able distance  ahead  of  the  car  which  enables 
the    motorman    to    observie    tlie    condition  75 
thereof.     The  rays  of  light  passing  through 
the  ,-T)erf orations    10    are    tnrown    straight 
ahead. 

Above  the  perforations  10,  the  plate  7^has 
an  opening  13  in  which  is  mounted  a  slide  14  80 
comprising  a  plate  in  which  are  cut  letters  15 
whicli  constitute  a  sign  indicating  whether 
the  car  is  a  local,  linutedv  or  special.     It  is 
obvious  illat  the  sign'tiiay  displav  any  other 
information.     The  plate  14  is  also  opaque,  86 
and  the  openings  15  forming  the  letters  of  the 
sign  are  covered  by  a  sheet  16  of  transparent 
or  translucent  material  such   as  celluloid, 
glass,  etc.    By  providing  the  hereindesciibed 
slide,  the  sarhe  may  be  readily  removed  from  90 
the  plate  7  and  another  one  .substituted  con- 
taining different  information.    . 

Above  tlie  opening  1 3,  letters  1 7  are  cut  in 
tlie  plate  7,  which  letters  may  be  the  initials 
indicating  tlie  name  of  the  opeiating  com-  95 

Eany.  Of  course,  any  other  inforinat ion  may 
e  displayed.  The  openings  forming  these 
letters,  are  also  covered  by  a  transparent  or 
translucent  sheet  18. 

By  the  construction  herein  described,  the  lOO 
dimmer  is  also  made  to  serve  as  an  illumi- 
nated sign,  the  light  visible  through  the  trans- 
lucent or  transparent  sheets  covering  the 
openings  15  and  17  forming  the  letters  tiieie- 
01.    The  sheets  may  be  of  any  desired  color.  105 

It  will  be  understood  that  the  device  is  to 
he  used  onlv  when  the  full  rays  of  the  liead- 
light  are  ol)jectionable  or  unneccssaiy,  as 
wlien  the  car  is  passing  througli  a  town  or 
citj'.  Outside  the  city  tlie  dimmer  will  be  re-  1 10 
moved,  in  order  that  the  headJiglit  will  be  en- 
tirely unobstructed. 
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The  dimmer  is  extremely  simple  in  con- 
struction, and  therefore  can  be  cheaply  pro- 
duced.   It  can  also  be  readily  appUed  to  any 
ordinary  headlight,  and  it  eflfectuallj''  serves 
5  the  purpose  for  which  it  is  designed.     The 
openings  10  provide  enough  light  for  city 
traffic,  and  by  the  opening  11,  and  the  de- 
flector 12,  a  beam  of  light  is  thrown  doMOi- 
wardly  on  the  track,  and  the  same  is  illumi- 
10  nated  8ufl5.ciently  for  the  motorman  to  ob- 
serve the  condition  thereof. 
What  I  claim  is. 

1.  A  dinomer  for  headUghts  comprising  an 

opaque  plate  having  an  opening,  and  a  per- 

15  forated  portion^  and  a  sUde  mounted  in  said 

opening,  said  shde  being  provided  with  open- 


ings forming  the  letters  of  an  illuminated 
sign. 

2.  A  dimmer  for  headlights  comprising  an 
opaque  plate  having  a  group  of  perforations  20 
extending  horizontally  across  its  face  below 
the  horizontal  median  line  thereof,  and  said 
plate  having  below  said  group  of  perforations 
an  opening,  and  a  deflector  secured  to  the 
plate  above  said  opening.  26 

In  testimony  that  I  claim  the  foregoing  as 
my  o^^^l,  I  have  hereto  affixed  my  signature 
in  the  presence  of  two  witnesses. 

RICHARD  WOKTHINGTON  CLARK. 

Witnesses: 

H.  C.  De  Han, 
Bert  Holmes. 
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To  all  whom  it  may  concern: 

Be  it  known  that  I,  Clark  C.  Wortley,  a 
(titizen  of  the  United  States,  residing  at  Chi- 
cago, in  the  county  of  Cook  and  State  of 
5  Ilhnois,  have  invented  a  new  and  useful  Im- 
provement in  Signs,  of  which  the  following 
IS  a  specification. 

My  invention  relates  particularly  to  signs 
adapted  for  street  purposes  and  provided 

10  with  illuminating  means;  and  my  primary 
object  is  to  provide  a  sign  of  improved  con- 
struction and  appearance,  capable  of  being 
manufactured  at  a  moderate  cost,  and  hav- 
ing provision  for  the  ready  substitution  of 

15  new  lettering  or  new  lettered-panels. 

The  invention  is  illustrated  in  its  pre- 
ferred embodiment  in  the  accompanying 
drawings,  in  which — 

Figure  1  represents  a  perspective  view  of  a 

20  sign  constructed  in  accordance  with  my  in- 
vention; Fig.  2,  a  plan  view  of  the  same 
with  the  upper  section  of  the  sign  removed; 
Fig.  3,  an  enlarged  broken  longitudinal  ver- 
tical sectional  view  showing  the  outer  end- 

25  portion  of  the  sign ;  Fig.  4,  a  transverse  sec- 
tion taken,  as  indicated,  at  line  4  of  Fig.  3; 
Figs.  .')  and  6,  horizontal  sectional  views 
taken,  as  indicated,  at  the  corresponding 
lines  of  Fig.  3 ;  Figs.  7  and  8,  broken  vertical 

30  sectional  views  taken,  as  indicated,  at  the 
corresponding  lines  of  Fig.  2;  Fig.  9,  a 
broken  longitudinal  sectional  view  through 
the  upper  portion  of  the  sign,  showing  one 
end-plate  of  the  frame  detached;  Fig.  10,  a 

35  broken  transverse  vertical  section  taken,  as 
indicated,  at  line  10  of  Fig.  9;  Fig.  11,  a 
broken  perspective  view  of  the  end-plate 
which  is  shown  detached  in  Fig.  9 ;  Fig.  12, 
a  transverse  sectional  view  showing  a  modi- 

40  fication;  Fig.  13,  a  broken  side  elevational 
view,  on  a  reduced  scale,  of  the  construction 
shown  in  Fig.  12 ;  and  Fig.  14,  a  broken  sec- 
tion taken,  as  indicated,  at  line  14  of  Fig.  12. 
Referring  to  Figs.  1  to  11,  inclusive,  the 

45  construction,  in  the  form  illustrated,  com- 
prises a  horizontally-disposed  frame  A 
which  may  be  connected  with  the  side  of  a 
building  in  any  suitable  manner;  a  series  of 
illuminable  sign-sections,  or  panel-equipped 

^^  devices  B  depending  from  tlie  frame  A ;  and 
a  sign-section,  or  panel-equipped  illumina- 
ble device  C  surmounting  the  frame  A. 

The  frame  A  preferably  is  constructed  of 
a  pair  of  angle-bars  1  and  2  extending  par- 

^^  allel  with  each  other  and  separated  by  a 
space  of  a  few  inches;  transverse-bars  or 


spacing-members  3  connecting  said  angle- 
bars;  a  centrally-disposed  tubular  member 
4  resting  on  the  ci^oss-bars  3 ;  and  a  series  of 
transverse-bars  5  connected  with  the  angle-  g^^ 
bars  1  and  2  and  having  their  central  por- 
tions curved  upwardly,  as  indicated  at  6, 
to  accommodate  the  tubular  member  or  pipe 
4.     The  angle  bai-s  1  and  2,  which  are  dis- 
posed in  a  horizontal  plane,  have  one  set  of  55 
flanges  turned  toward  each  other  and  the 
other  set  of  flanges  turned  upwardly,  as  will 
be  readily  understood  from  Fig.  7,  whereby 
a   space  is   afforded   between   the   vertical 
flanges  in  the  central  portion  of  wliich  the  70 
pipe  4  is  located. 

The  inner  end  of  the  fi'ame  A  is  shown 
equipped  with  an  angle-bracket  7  which  may 
be  connected  with  a  wall  of  a  building;  and 
the  outer  ends  of  the  bars  1  and  2  are  con-  75 
nected  by  a  bolt  8,  with  which  are  connected 
supporting  cables  9,  represented  as  three  in 
number.  The  cables  9  are  equipped  at  their 
outer  ends  with  connecting  members  10 
which  are  pivotally  joined  to  the  bolt  8.  80 
One  of  the  cables  is  connected  with  the  cen- 
tral portion  of  the  bolt  and  the  other  two 
with  the  end-portions  thereof,  the  members 
10  being  separated  or  spaced  by  spacing- 
sleeves  11.  85 

The  pipe  4  serves  as  a  conduit  for  electric- 
ccmductors  12,  which  may  pass  from  the 
building  through  said  pipe,  said  conductors 
having  connected  therewith  electric-lights  13 
located  in  chambers  B  and  C.  The  outer  90 
end  of  the  pipe  4  is  equipijed  with  an  elbow 
14  having  a  down-turned  open  end  through 
which  the  conductors  for  the  last  of  the  se- 
ries of  lamps  13  pass.  Said  pipe  is  also 
provided  at  intervals  in  its  lower  side  with  95 
perforations  or  outlets  15  through  which  the 
electric  conductors  for  the  lamjis  may  pass. 

While  the  bracket  7  provides  for  a  sub- 
stantially rigid  connection  between  the  in- 
ner end  of  the  frame  A  and  the  building,  it  ^^^ 
will  be  understood  that  any  desired  connec- 
tion may  be  employed  at  this  point. 

Each  panel-equipped  device  or  chamber 
B  preferably  comprises  a  sheet-metal  top- 
plate  16  of  rectangular  form  and  having  ^^^ 
down-turned  flanges  17;  angle- form^corner- 
members  18  depending  from  the  corners  of 
the  flanged  top-plate  16  and  inclining  as 
shown;  a  channel-form  lower  rim-member 
19  connected  with  the  lower  ends  of  the  ^^^ 
corner-members  18;  transparent  end-panels 
20;  and  transparent  character-bearing  side- 
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panels  21.  The  flanges  17  form  an  upper 
rim-member  within  \\'hich  the  vipper  rmflr- 
gins  of  the  glass-panels  20,  21  are  received, 
channels  22  being  provided  for  the  recej)- 
5  tion  of  the  upper  ends  of  the  ghiss-panels 
by  attaching  angle-form  clips  or  kigs  23  to 
the  top-plate  16,  the  depending  flanges  of 
said  members  23  co-acting  with  the  flanges  17. 
Preferably  the  upper  ends  of  the  corner- 

10  frame  members  18  fit  within  the  corners 
formed  by  the  flanges  17,  said  members  18 
being  secured  by  means  of  solder;  and  the 
members  23  msij  likewise  be  secui'ed  in  place 
by  means  of  solder.     The  channel-bars  19 

15  which  form  the  lower  rim-member  jirefer- 
ably  have  relatively  wide  upturned  outer 
flanges  24  and  relatively  narrow  ui^turned 
inner  flanges  25,  the  flanges  2.5  being  nar- 
rower than  the  length    of    the    depending 

20  flanges  of  the  members  23,  so  that  the  panel 
may  be  inserted  by  entering  its  upper  end 
in  the  channel  22,  passing  the  lower  end 
over  the  flange  25  of  the  lower  rim-member, 
and  then  allowing  the  jDanel  to  drop  into 

25  the  channel  26  of  the  lower  rim-member. 
Within  the  corners  of  the  angle-bar  corner- 
members  18  are  soldered  small  reversely- 
flanged  members  27  which  afford  bearings 
for  the  edges  of  the  glass-panels;  and   to 

30  the  inner  surfaces  of  the  flanges  of  the  angle- 
bar  corner-members  18  are  soldered  flexible 
sheet-metal  members  28,  which  nniy  be  benl, 
according  to  necessity,  to  secure  the  vertical 
margins  of  the  glass-panels.     The  members 

35  28  may  likewise  be  bent  back  to  permit  the 
glass-panels  to  be  removed,  either  for  the 
purpose  of  washing  the  same  or  substituting 
other  panels.  The  panels  21  may  serve  as 
individual  panels  for  the  reception  of  letters, 

40  so  that  when  the  panels  are  rightly  associ- 
ated a  name  is  produced.  The  lower  ends 
of  the  chambers  B  may  be  left  oj^en.  As 
thus  described,  each  chamber,  or  panel- 
e(iuip])ed  device,  B  presents  somewhat  the 

45  appearance  of  a  truncated  hollow  pyramid 
with  transparent  sides,  two  of  the  sides  be- 
ing employed  for  receiving  sign-characters. 
The  top-plates  16  are  provided  with  central- 
perforations  29  through  which  depend  the 

50  electric-conductors  with  which  the  electric 
lamps  13  are  connected,  each  chamber  thus 
serving  as  an  individual  housing  for  an  elec- 
tric-light. Each  top-plate  16  is  detachably 
connected  with  the  horizontal  flanges  of  the 

55  angle-bars  1  and  2  by  means  of  bolts  30. 

The  surmounting  device  C,  as  will  be  un- 
derstood by  reference  to  Figs.  1,  9,  10  and 
11,  preferably  comprises  a  sheet-metal  bot- 
tom-plate 31,  which    is    supported    on    the 

60  angle-bars  1  and  2,  the  metal  of  which  is 
bent  up  and  then  back  upon  itself  to  afford 
upturned  flanges  32,  the  metal  being  then  ex- 
tended downwardly  to  form  flanges  3S  which 
embrace  the  vertical  flanges  ot  the  angle- 

65  bars  1  and  2,  and  are  connected  therewith  by 


means  of  bolts  34 ;  a  sheet-metal  top-plate  35 
having  downturaed  lateral  flanges  36;  ver- 
tically-disposed sheet-metal  division-f)lates 
87  connected  at  their  lower  ends  with  the 
bottom-plate  31  and  at  their  upper  ends  70 
with  the  top-plate  35 ;  end-plates  38  and  39, 
the  latter  of  which  is  removable;  and  glass- 
panels  40  forming  the  sides  of  the  cluimber 
and  removably  inserted  in  guides  41  and  42 
with  whicli  the  bottom  plate  31  and  top-  75 
plate  35  are  equipped,  respectivelj',  on  their 
inner  surfaces.  The  guides  41  and  42  may 
be  formed  by  securing  small  channel-bars 
adjacent  to  the  flanges  32  and  36^  as  illus- 
trated. The  end-plates  38  and  39  incline,  as  so 
shoM'n  in  Fig.  9,  and  have  lateral  flanges 
43  adapted  to  embrace  the  end-portions  of 
the  bottom-plate  31  and  top-plate  35,  said 
flanges  43  serving  also  to  house  the  end  of  the 
glass-panels  40.  As  shown  in  Fig.  1,  the  85 
lower  ends  of  the  plates  38  and  39  are  pro- 
vided with  central  i*ece!5ses  44  which  accom- 
modate the  pipe  4,  and  with  recesses  45 
which  accommodate  the  flanges  32  and  the 
vertical  flanges  of  the  angle-bars  1  and  2.  90 
As  has  been  indicated,  the  end-plate  39  is 
removable.  It  is  provided  at  its  upper  end 
with  an  inturned  flange  46  adapted  to  fit 
over  the  top-plate  35,  said  flange  and  top- 
plate  being  provided  with  perforations  95 
adapted  to  receive  a  pin  47.  The  vertical 
plates  37,  the  bottom-plate  31  and  the  top- 
plate  35  may  be  enameled  or  painted  wliite 
on  the  surface  presented  to  the  interior  of 
the  chamber,  in  order  to  reflect  the  light  100 
from  the  lamjjs  13.  This  may  be  true,  also, 
of  the  interior  surfaces  of  the  end-plates  38, 
39.  To  remove  the  panels  40  it  is  necessary 
only  to  remove  the  end-plate  39,  Avhen  the 
panels  may  be  moved  longitudinally  in  their  i05 
guides. 

A  sign  of  the  construction  described  is 
strong,  dui'able  and  of  pleasing  design  and 
appearance.  The  individual  panels  are  re- 
movable for  the  purpose  of  renewal  or  sub-  110 
stitution,  and,  in  case  of  breakage,  the  ex- 
pense of  repair  is  reduced  to  a  minimum. 
Ordinarily,  art-glass  is  employed  in  the 
transparent  panels,  hence  the  economy  re- 
sulting from  the  possibility  of  renewing  the  115 
panels  or  letters  individually  is  of  great  im- 
portance. The  surmounting  device  C  may 
or  may  not  be  employed.  When  it  is  em- 
ployed it  may  serve  to  receive  the  name  of  a 
merchant,  the  individual  panels  serving  to  120 
indicate  the  character  of  the  business  con- 
ducted. The  constmction  provides  for  se- 
curely housing  the  electric  conductors  and 
hiding  the  conduit  which  contains  them 
from  view  when  the  sign  is  viewed  from  125 
the  street,  and  the  open-work  construction 
of  the  frame  A  prevents  objectionable  ac- 
cumulation of  dirt  and  permits  the  sunlight 
to  pass  between  the  devices  B  and  through 
the  end-panels  20  thereof,  thereby  insuring  130 
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jjood  illumination  of  the  letters  in  the  day- 
time. 

In  the  modification  illustrated  in  Figs.  12, 
13  and  14,  the  general  construction  is  the 
5  same  as  the  construction  already  described, 
and  the  parts  are  similarly  lettered.  In  this 
construction,  however,  the  spaces  48  between 
the  adjacent  devices  B  are  flanked  by  glass- 
plates  or  panels  49  held  by  channel-form 

10  guides  50  and  51  carried  by  the  upper  and 
lower  rim-members  17  and  19  of  the  frames 
of  adjacent  devices  B.  The  panels  49  are 
secured  in  the  channels  50  and  51  by  lugs  52, 
as  shown  in  Fig.  14.     As  will  be  undei'stood 

15  from  Figs.  13  and  14,  the  edges  of  the  pan- 
els 49  overlap  or  project  past  the  corners  of 
the  adjacent  devices  B  slightly;  and  the  pan- 
els 49,  as  will  be  understood  from  Fig.  12, 
are   carried   at  a  short  distance   from   the 

20  glass-panels  21  of  the  devices  B,  being  sepa- 
rated by  a  space  53,  so  that  light  thrown 
upon  the  inner  surfaces  of  the  panels  49  may 
he  reflected  upon  the  outer  surface  of  the 
panels   21.     In   this   construction,   electric- 

25  lights  54  may  be  located  between  adjacent 
devices  B,  so  as  to  throw  light  upon  the  in- 
ner surface  of  the  panels  49  from  whence  it 
will  be  reflected  upon  the  outer  surfaces  of 
the   i^uiels   21.     Where   the   modified    con- 

30  struction  is  employed,  the  lamps  within  the 
devices   B   may   be   dispensed   with,   if  de- 
sired, and  so  also  may  be  the  end-panels  20 
of  the  devices  B. 
The   foregoing   detailed   description   has 

36  been  given  for  clearness  of  understanding 
only,  and  no  undue  limitation  is  to  be  un- 
derstood therefrom. 

What  I  regard  as  new,  and  desire  to  se- 
cure by  Letters  Patent,  is — 

40  1.  In  a  sign,  the  combination  of  a  sup- 
jiorting-frame,  a  series  of  panel-frames  de- 
])ending  therefrom,  each  comprising  a  top- 
l)late  pi'ovided  with  panel-receiving  chan- 
nels, coniei'-membei's  depending  from  said 

45  top-plate,  and  a  lower  rim  supported  by  said 
coruei'-niembers  and  having  a  channel 
bounded  by  a  relatively  narrow  inner  flange, 
and  removable  character-bearing  panels  re- 
ceived in  said  channels. 

50       2.  In  a  sign,  the  combination  of  a  pair  of 


angle-bars  having  one  set  of  flanges  turned 
toward  each  other  and  another  set  of  up- 
turned flanges,  cross-members  connecting 
said  angle-bars,  a  pipe  supported  on  said 
cross-members,  panel-supporting  frames  de-  55 
pending  from  said  angle-bars,  character- 
bearing  panels  carried  by  said  panel-sup- 
porting frames,  electric  lights  serving  to 
illuminate  said  panels,  and  electric  conduc- 
tors connected  with  said  electric  lights  and  60 
extending  through  said  pipe. 

3.  In  a  sign,  the  combination  of  a  hori- 
zontally-disposed frame,  a  series  of  hori- 
zontally alined  panel-frames  depending 
therefrom,  character-bearing  panels  carried  65 
by  said  panel-frames,  and  a  surmounting  de- 
vice carried  by  said  frame  and  comprising  a 
frame  and  character-bearing  panels  remov- 
ably connected  therewith. 

4.  In  a  sign,  the  combination  of  a  hori-  70 
zontally-disposed  open  frame,  a  pipe  sup- 
ported thereon  and  provided  in  its  lower 
side   with  openings,  electric  conductors  in 
said  pipe  extending  through  said  openings,  a 
series  of  horizontally   alined   panel-frames  76 
depending    from    said    first-named    frame, 
character-bearing   transparent   panels    sup- 
ported by  said  panel-frames,  electric  lights 
Avithin  said  frames,  a  device  surmounting 
said  first-named  frame  comprising  a  frame  80 
composed  of  a  top-plate  and  end-plates,  re- 
movable character-bearing  transparent  pan- 
els carried  by  said  last-named  frame,  and  an 
electric  light  within  said  last-named  frame, 
said  conductors  being  connected  with  said  85 
electric  lights. 

5.  In  a  sign,  the  combination  of  a  pair  of 
angle-bars  having  a  set  of  flanges  turned 
toward  each  other  and  another  set  of  up- 
turned flanges,  cross-bars  connecting  said  90 
angle-bars,  a  cross-bolt  connecting  the  outer 
ends  of  said  angle-bars,  cables  connected 
with  the  central  and  end  portions  of  said 
bolt,  spacing-sleeves  on  said  bolt,  and  a  se- 
ries of  panel-equipped  individual  frames  de-  95 
pending  from  said  angle-bars. 

CLARK  C.  WORTLEY. 
In  the  presence  of — 
A.  IT.  Thokien, 

R.  A.   SCIIAEFEU. 
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To  all  whom  it  may  concern: 

Be  it  known  that  I,  Alfred  M.  Harris,  a 
citizen  of  the  United  States,  residing  at  De- 
troit, in  the  county  of  Wayne  and  State  of 
6  Michigan,  have  invented  certain  new  and 
useful  Improvements  in  Direction-Indica- 
tors, of  which  the  following  is  a  specifica- 
tion. 
This  invention  relates  to  direction  signah 

10  for  automobiles  or  other  vehicles,  and  as  a 
particular  object  aims  to  provide  a  device 
of  this  character  whereby  the  driver  will  be 
enabled  to  readily  signal  pedestrians  or  fol- 
lowing cars  an  intended  change  of  direction 

16  in  the  course  of  his  vehicle. 

A  further  object  is  to  provide  a  direction 
signal  which  shall  be  readily  applicable  to 
either  the  forward  or  rear  portions  of  an 
automobile  or  other  vehicle  in  order  to  indi- 

20  cate  simultaneously  at  each  portion  a  change 
in  the  direction  of  the  vehicle's  travel  to 
persong  both  approaching  and  following  the 
car,  whether  on  foot  or  driving  other  vehi- 
cles. 

26  A  still  further  object  is  to  provide  a  sig- 
nal of  the  simplest  sort  which  will  be  usable 
either  at  night  or  in  the  daytime  and  which 
may  be  electrically  controlled  by  the  driver 
in  such  manner  as  not  to  interfere  in  any 

80  way  with  his  operation  of  the  ordinary  driv- 
ing mechanism,  and  at  the  same  time  to 
furnish  an  indicator  of  this  type,  which  may 
be  cheaply  manufactured  and  also  durable 
and  efficient  in  operation. 

86  The  above  and  additional  objects  which 
will  become  apparent  as  this  explanatory  de- 
scription proceeds,  are  accomplished  by  such 
means  as  are  illustrated  in  the  accompany- 
ing drawings,  described  in  the  following 

40  specification,   and   then    more   particularly 
pointed  out  in  the  claims  which  are  append- 
ed hereto  and  form  a  part  of  this  applica- 
tion. 
With  reference  to  the  drawings,  wherein 

46  there,  is  illustrated  the  preferred  embodi- 
ment of  this  invention,  as  it  is  reduced  to 
practice,  and  throughout  the  several  views 
of  which  like  characters  of  reference  desig- 
nate similar  parts: — 

60  Figure  1  is  an  elevational  view  of  the  di- 
rection indicator  comprehended  by  this  in- 
vention with  its  wiring  diagram,  and 

Fig.  2  is  a  vertical  sectional  view  through 
the  device. 


In  attaining  the  objects  of  this  invention, 
there  is  made  use  of  an  indicating  plate 
designated  as  a  whole  by  the  numeral  5  and 
preferably  constructed  from  glass  or  some 
other  transparent  material,  the  exposed 
edges  of  which  may  be  protected  by  suitable 
binding  6.  metallic  or  otherwise."  A  most 
convenient  shape  for  this  indicating  plate 
is  illustrated  in  the  drawings  in  the  diamond 
form  which  accommodates  itself  readily  to 
certain  necessary  qualifications  for  a  plate 
of  this  character.  The  background  of  the 
plate  is  preferably  of  a  dark  color  in  order 
to  contrast  with  the  oppositely  directed 
laterally  extending  arrows  7  which  are  also 
transparent  and  preferably  formed  inte- 
grally with  the  main  body  of  the  indicating 
plate  5.  although  differently  colored,  such  as 
white  or  a  light  red  in  -order  to  attract  at- 
tention by  contact  with  the  dark  background 
when  ilhuninated  from  behind  as  directed  by 
this  invention. 

The  arrows  7  are  normally  not  distinctive 
enough  to  particularly  attract  attention  un- 
til so  illuminated  and  are  adapted  to  be 
separately  illumined  in  indicating  a  pro- 
])ose(l  turn  of  the  vehicle  to  either  the  right 
or  the  left.  The  body  5  is  formed  with  an 
aperture  8  adjacent  the  lower  central  corners 
of  the  diamond-shaped  plate  5  in  order  to 
receive  the  incandescent  lamp  9  which  may 
be  inserted  through  this  aperture  and  re- 
movably secured  as  at  10  in  a  bracket  11 
secured  to  the  binding  6  by  means  12  at  this 
lowermost  point.  A  reflector  13  is  also  se- 
cured to  the  bracket  11  and  arranged  over 
and  partially  around  the  lamp  9  in  such 
manner  as  to  direct  the  light  from  this  latter 
upon  a  license  plate  14  as  particularly  illus- 
trated in  Fig.  1.  such  plate  being  supported 
by  hangers  15  forming  hinged  connections 
16  with  the  bifurcated  extremity  of  sup- 
ports 17. 

The  illumination  for  the  arrows  7  and 
for  the  "  Stop "  indication  is  assured  by 
the  incandescent  lamps  18  and  19  respec- 
tively, the  former  being  secured  in  a  suit- 
able box-like  casing  20  in  horizontal  aline- 
ment  separated  by  the  partition  21  and  each 
directly  behind  its  respective  arrow  7.  The 
"  Stop "  indication  is  assured  bv  forming 
the  letters  of  this  word  in  the  back  ground 
of  the  plate  5  in  any  manner  similar  to  the 
arrows,  and  the  lamp  19  to  illuminate  thesQ 
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letters  is  mounted  within  a  casing  22  super- 
imposed above  the  first  casing  20  and  like 
this  latter  presenting  an  open  face  to  th« 
rear  of  the  plate  5. 
5  Since  suitable  manual  control  means  are 
to  be  provided  for  separately  illuminating 
the  lamps  l!?;  and  19.  a  switch  plate  23  is 
preferably  positioned  at  >rome  point  adjacent 
the  hand  ot  the  driver  of  the  car  and  may 

10  indeed  be  inset  into  the  rim  of  the  steering 
wheel  if  desired.  This  plate  carries  a  trio 
of  buttons  2i  adapted  to  make  separable 
contacts  and  lettered  respectively  L,  S  and 
K  and  indicate  the  left  arrow,  the  stop  the 

15  nght  orrow.  These  button  ^witches  are 
adapted  to  be  connected  with  their  lamp* 
iin  multiple  with  a  suitable  source  of  differ- 
€Jnce  of  potential  25  provided  with  terminals 
^6  and  27. 

20  I  From  the  former  terminal,  wires  28,  29.  30 
aind  31  lead  respectively  to  the  license  plate 
lamp  9,  the  left  arrow  lamp  18,  the  stop 
indicator,  and  the  right  arrow  18.  From 
each  of  these  lamps,  return  wires  32,  33,  Si 

25  and  3')  respectively  lead  to  the  opposite 
battery  terminal  27  and  the  last  three  of 
these  include  in  their  circuit  the  previously 
mentioned  button  switches  normally  main^ 
tained  out  of  contact  until  depressed  to  allow 

30  the  momentary  lighting  of  the  particular 
lamp  to  assure  a  signal  of  the  intended  di- 
rection of  the  vehide  to  be  given.  The  re- 
turn wire  32,  however,  includes  in  circuit  the 
single  throw  switch  36  whereby  the  license 

36  plate  lamp  may  be  turned  out  whenever  de- 
sired without  interfering  with  the  operation 
of  the  other  separate  circuits. 

From  the  foregoing  it  should  be  obvious, 
without  necessitating  any  further  discussion 

^0  of  the  operation  thereof,  that  means  have 


been  disclosed  whereby  the  previously  pre- 
sented objects  are  capable  of  being  accom- 
plished so  that  this  invention  may,  accord- 
ingly, be  claimed  as  possessing  the  advan- 
tages and  desirability  set  forth  in  such  ob-  4^ 
jects. 
What  is  claimed  is : 

1.  A  signal  comprising  a  transparent 
plate  having  indicia  thereon  and  also  pi'o- 
vided  with  an  opening,  illuminating  means  50 
for  the  transparent  plate,  a  second  plate 
mounted  below  the  transparent  plate  and 
also  having  indicia  thereon,  and  a  reflector 
positioned  in  the  ojiening  in  the  transparent 
plate  to  project  light  rays  upon  the  second  66 
mentioned  plate. 

2.  A  signal  comprising  a  transparent 
plate  having  indicia  thereon  and  further 
provided  with  an  opening,  a  casing  po.'*i- 
tioned  behind  the  transparent  plate  and  60 
carrying  illuminating  means,  a  second  plate 
mounted  below  the  transparent  plate  and 
also  having  indicia  thereon,  and  a  reflector 
extending  through  the  opening  to  project 
light  rays  upon  the  second  mentioned  plate.  66 

3.  A  signal  comprising  a  transparent  phue 
having  indicia  thereon  and  further  provided 
with  an  opening,  a  casing  positioned  behind 
the  transparent  plate  and  carrying  illumi- 
nating moan-,  means  connected  with  the  70 
bracket  and  projecting  through  the  open- 
ing, a  reflector  also  carried  by  the  bracket, 
and  a  license  plate  disposed  below  the  re- 
flector. 

■    In  testimony  whereof  I  affix  my  signature  76 
in  presence  of  two  witnesses. 
ALFEED  yi.  HAERTS. 

Witnesses : 

W.  E.  Fitch, 
John  J.  Blavet. 
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To  all  whom  it  may  concern: 

Be  it  known  that  we,  Roy  R.  Wiley  and 
Wallace  K.  Wiley,  citizens  of  the  United 
States,  residing  at  Buffalo,  county  of  Erie, 
^  State  of  New  York,  and  William  S.  Houoh, 
Jr.,  a  citizen  of  the  United  States,  residing 
at  St.  Catherines,  Province  of  Ontario,  Can- 
ada, have  invented  a  new  and  useful  Illumi- 
nated  Sign,  of  which  the  following  is  a 

10  specification. 

This  invention  has  reference  to  improve- 
ments in  illuminated  signs,  and  its  object 
is  to  provide  an  illuminated  sign  which  shall 
be  ok'iirly  visible  botli  in  davlight  and  at 

15  niglit,  and  in  the  latter  case  when  illuminat- 
ing moans  is  utilized,  the  source  of  light 
will  so  affect  the  parts  to  be  lighted  as  to 
produce  a  sensibly  even  illumination  of  all 
parts  of  encli  letter  or  character  of  the  sign 

20  witliout  blurring,  all  portions  of  each  char- 
acter receiving  a  duo  proportion  of  light. 

In  accordance  with  the  present  invention 
the  characters  are  formed  of  transparent  or 
transluct-nt  material,  such  as  glass,  with  the 

:^5  inner  walls,  that  is  the  walls  remote  from 
the  obsei'Ver,  or,  if  desired,  the  outer  walls, 
prismatic,  so  that  tlie  light  rays  are  broken 
uj),  and  blurring,  which  is  liable  to  occur 
wlion  intense  liglit  is  directed  tlirongh  the 

30  front  of  the  latter,  is  avoided.  The  pris- 
matic oH'ect  may  be  produced  by  ridges  or 
otherwise,  and  greatly  enhances  the  bril- 
liancy of  the  letters  as  viewed  by  dayliglit. 
'J'lio  light  source  or  sources  are  commonly 
in  the  form  of  electric  lights  of  any  suitable 
character,  and  the  light  rays  emanating  fnmi 
the  source  or  sources  of  light  are  modified 
by  a  screen  interposed  between  the  character 
to  be  illuiuinaled  niul  the  source  of  light, 
this  scroon  being  usually  in  the  form  of  a 
perforated  ))late,  aUliough  it  may  be  other- 
wise ('(iislrncted  so  long  as  it  is  capable  of 
transmitting  some  of  the  light  coming  fnmi 
the  soni'ce  of  light  and  reflecting  a  jmrtion 
of.  ti)e  light.  In  conjunction  with  the 
screens  there  arc  ])rovi(led  reflecting  surfaces 
so  related  to  the  letters,  that  the  light  rays 
will  find  their  way  through  the  inner  wails 
of  the  letters  in  linos  varying  from  a  close 

50  u]>proach  to  perpendicidarity  with  relation 
to  tiie  fnmt  of  the  charaoters  to  angles 
which  will  cause  the  light  rays  to  pass 
thi'ough  tbe  light  transmitting  portions  of 
the  characters  at  the  sides  thereof  in  lines 

56  at  considerable  angles  to  the  fii"st  named 
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rays.  By  the  present  invention  the  light 
rays  are  so  distributed  that  the  letters  or 
characters,  the  surfaces  of  which  are  raised, 
receive  the  light  in  such  an  evenly  dis- 
tributed manner  that  whether  the  observer 
views  the  letters  directly  in  front  or  above 
or  below,  or  to  one  side,  the  illumination 
appears  to  be  equally  brilliant. 

The  invention  will  be  best  understood 
from  a  consideration  of  the  following  de- 
tailed description,  taken  in  connection  with 
the  accompanying  drawings  forming  a  part 
of  this  specification,  with  the  undcrstancfing, 
however,  that  while  the  drawings  illustrate 
several  practical  embodiments  of  the  inven- 
tion, the  latter  is  susceptible  of  other  prac- 
tical embodiments,  and,  therefore,  is  not  lim- 
ited to  the  exact  showing  of  the  drawings, 
but  may  be  variously  modified  within  the 
scppe  of  the  invention  as  expressed  in  the 
claims. 

EefcT-ring  to  the  drawings:  Figure  1  is 
a  front  elevation  of  a  portion  of  a  sign 
showing  particularly  one  character  thereof. 
Fig.  2  is  a  siiction  oh  the  line  2 — 2  of  Fig.  1. 
Fig.  3  is  a  section  on  the  line  JJ — ;j  of  Fig.  1. 
Fig.-4  is  a  face  view,  of  one  element  of  the 
sign  with  the  chai-acter  jxu-tio  renu>\'ed. 
Fig.  5  is  a  view  similar  to  Fig.  2,  but  show- 
ing an  arrangement  wherein  the  sign  is  pro- 
vided with  but  a  single  light  transmitting 
face.  Fig.  0  is  a  section  on  the  line  G— G  of 
Fig.  .').  Fig.  7  is  a  .section  similar  to  Fig. 
.'),  but  showing  still  another  form  of  the  in- 
vention. Fig.  8  is  :i  section  on  the  line  S—S 
of  Fig.  7.  Fig.  9  is  a  sectional  view  of  a 
modified  form  of  screen  or  light  toning  down 
moans. 

A  sign  constructed  in  accordance  with  the 
present  invention  may  bo  either  double  face 
or  single  face  and  both  foiins  are  illustrated 
in  the  drawings.  The  sign  nuiy  be  made  up 
of  units  each  of  which  omi)rnces  a  single 
character  If  of  the  single  face  type,  (u-  two 
like  or  different  chaiactors  if  of  the  double 
face  type,  and  <fne  (U'  more  light  giving 
units  may  be  housed  in  each  sign  unit,  the 
usual  mode  of  illuminalion  being  in  the  foi-m 
of  an  electric  lamp  of  appropriate  typo. 

In  the  drawings  there  is  shown  a  sign  unit 
1  in  the  form  of  an  appropriate  frame  or 
casing  in  size  and  general  shape  being  the 
same  for  all  the  .several  characters  of  the 
sign.  The  frame  of  the  unit  nuiy  be  made  of 
metal  or  other  suitable  material  with  a  bor- 
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der  flange  2  adapted  to  embrace  the  edges 
of  a  plate  3  upon  which  is  produced  a  sign 
character  4,  shown  in  the  partimihir  illus- 
tration of  the  drawing  as  coniprisjng  the 
5  letter  "E,"  but,  of  course,  it  will  be  under- 
stood that  this  is  simply  indicative  of  any 
sign  character  of  any  kind. 

The  plate  3  is  usually  though  not  neces- 
sarily made  of  some  transparent  or  trans- 

10  lucent  material  capable  of  transmitting 
light  either  freely  or  partially,  and  the  ma- 
terial best  adapted  for  the  purpose  is  glass. 
The  character  is  produced  upon  the  glass 
plate  3  in  raised  relation  thereto,  the  por- 

16  tions  of. the  character  being  in  cross  section 
preferably  semi-circular  or  approximately 
so,  although  this  does  not  preclude  the  for- 
mation of  the  character  in  a  different  shape. 
By  so  forming  the  character,  and  at  the  same 

20  time  producing  on  tils  inner  walls  of  the 
character  ribs  5  or  other  shapes,  the  inner 
wall  of  the  character  is  made  more  or  less 
prismatic.  The  plane  portion  of  the  plate 
may  be  made  opaque  to  light,  so  that  light 

25  rays  emanating  from  a  source  of  light  on  one 
side  of  the  plate  will  find  passage  there- 
through only  where  the  light  transmitting 
portions  agreeable  to  the  shape  of  the  char- 
acter are  present.    That  side  of  the  plate  to- 

30  ward  the  light  source  presents  a  reflecting 
surface. 

In  the  particulair  double  structure  shown 
in  the  drawings  there  are  reflectors  6  at  the 
top  and  bottom  of  each  element  1  slanting 

35  from  the  respective  top  and  botto-  margins 
of  the  sign  character  toward  an  interniediate 
plane  about  midway  between  the  two  sign 
characters,  so  that  these  reflectors,  Avhich 
are  straight  reflectors  extending  from  side 

40  to  side  of  respective  sign  characters,  are  each 
at  an  acute  angle  to  the  plane  of  the  inner 
face  of  the  sign  character.  At  each  side  of 
the  element  1  there  are  reflecting  walls  or 
reflectors  7  each  composed  of' sections  8,  9 

45  and  10  each  at  an  obtuse  angle  one  to  the 
other  and  at  an  acute  angle  to  the  plane  of 
the  rear  face  of  the  respective  sign  charac- 
ter, the  reflectors  7  having  a  general  slant 
inwardly  toward  the  center  of  the  element 

60  from  the  sides  of  the  respective  sign  char- 
acter. The  section  10  of  each  reflector  7, 
which  section  is  next  to  the  inner  wall  of 
the  sign  character,  is  related  to  the  general 
plane  of  the  rear  wall  or  face  of  tlie  sign 

65  character,  so  as  to  be  at  an  angle  thereto 
of  a  little  less  than  ninety  degrees.  The 
section  9  is  at  an  obtuse  angle  to  the  sec- 
tion 10  but  at  a  leas  angle  to  the  plane  of 
the  rear  face  of  the  sign  character.     The 

60  section. 8,  which  is  the  most  distant  of  the 
sections  of  the  reflector  7  from  the  sign  char- 
acter, is  at  an  obtuse  angle  thereto  interme- 
diate of  the  angles  of  the  sections  9  and  10. 
In  the  particular  structure  shown  in  Figs. 

65  1  to  4  there  are  two  light  sources  11,  indi- 
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cated  as  the  filament  of  an  incandescent  elec- 
tric lamp,  but  this  is  to  be  considered  as 
simply  indicative,  for  any  other  type  of 
liini])  adapted,  to  the  purpose  may  be  used. 
These  laiups  in  the  particular  snowing  of  ^q 
tlie  drawings  have  their  tip  ends  dii*ected 
one  toward  the  other  and  their  base  ends 
at  tlie  top  and  bottom  of  the  casing,  respec- 
tively, it  being  understood,  of  course,  that 
suitable  sui)ports  in  the  form,  of  appropri- 
ate sockets  1-2  are  provided.  If  light  pro- 
duced from  the  lanii)s  be  allowed  to  reach 
the  light  transmitting  walls  of  the  character 
4''in  ilirect  lines  from  the  light  sources,  some 
portions  of  the  cluiracter  will  be  strongly  gQ 
illuniiTiated  and  other  portions  will  receive 
much  weaker  light  rays,  with  the  result  that 
the  character  will  appear  to  be  unevenly 
illuminated.  To  cause  a  distribution  of  the 
light  whereby  the  light  rays  will  reach  with 
substantially  equal  intensity  all  parts  of 
the  light  transmitting  portion  of  the  sign 
character,  there  is  introduced  between  the 
inner  w:ill  of  tlic  plate  3  and  the  lamp  11 
a  screen  13  in  the  form  of  a  flat  or  other 
sjjaped  plate,  such  screen  in  the  particular 
sjjowing  of  Fig.  4  being  provided  with  nu- 
iWerous  i)erforations  14.  The  screen  13  is 
(ii  a  height  and  breadth  sufficient  to  inter- 
pose or  come  between  the  eye  of  the  ob-  95 
^rver  and  the  light  souice  at  substantially 
all  angles  of  direct  vision  through  the 
strokes  of  the  sign  character.  The  inner 
walls  of  the  members  G  and  7  and  those 
walls  of  the  screens  13  toward  the  lamps  11  ioq 
arc  reflecting  surfaces,  while  the  screens  are 
supported  by  narrow  stems  15  outstanding 
from  the  respective  walls  G.  . 

'J'he  light  rays  emanating  from  the  light 
giving  elements  of  the  lamps  will  in  part  io5 
pass  through  the  perforations  14  and  in  part 
v/ill  be  reflected  by  the  adjacent  surface  of 
one  or  the  other  of  the  screens  13.  Those 
light  rays  which  pass  through  or  by  the 
screens  will  either  reach  a  light  transmitting  no 
portion  of  a  character  or  will  strike  one  of 
the  reflecting  walls  of  the  element  1,  and 
those  light  rays  which  do  not  pass  through 
or  strike  the  screen  M'ill  directly  reach  the 
reflecting  walls  of  the  sign  element  1,  and 
by  these  walls  will  be  diverted  to  the  light 
transmitting  portions  of  the  character  at 
different  angles,  ranging  from  lines  almost 
perpendicular  to  the  front  surface  of  the 
character  to  lines  Aarying  Sufficiently  from 
the  first  named  lines  to  traverse  the  sides  of 
the  raised  portion  of  the  character,  so  as  to 
reach  the  eye  of  the  observer,  whether  above 
or  below  the  character,  or  to  either  side 
thereof,  apparently  as  coming  directly  from 
the  light  source.  The  diversity  of  angles 
at  which  the  light  is  directed  is  caused  by 
the  different  and  many  angular  positions  of 
the  reflector  surfaces,  all  of  which  are 
straight  and  flat  and  inclined  to  the  general  130 
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plane  of  the  rear  of  the  sign  character,  so 
that  light  is  multi-directionally  reflected  to 
(he  inner  walls  of  the  hollow  strokes  of  the 
relief  character  and  is  further  dispersed  by 
5  the  prismatic  inner  walls  ot  the  hollow  re- 
lief strokes  of  the  sign  character.  There  is, 
however,  loss  of  light  due  to  reflection  and 
varying  distances  of  portions  of  the  sign 
character  from  the  source  of  light,  biit  by 

10  properly  proportioning  the  parts  the  differ- 
ences in  illumination  of  the  various  portions 
of  the  character  .are  so  slight  that  these  dif- 
ferences are  not  sensible  to  the  observer, 
Avherefore  the  illumination  by  reflection  may 

15  be  said  to  be  eq^ual  throughout  the  light 
transmitting,  portion  of  the  character.  The 
screens  13  by  cutting  off  a  large  portion  of 
the  direct  rays  from  the  character  further 
equalize  the  light  and  prevent  that  intensity 

20  of  illumination  of  the  cnaracter  which  would 
otherwise  be  apparent  when  the  character 
is  viewed  from  in  front,  and  this  modifica- 
tion and  toning  down  of  the  direct  light 
rays  contributes  to  the  even  distribution  of 

25  light  resultijig  in  the  even  illumination  of 
the  character,  while  the  prismatic  effect  due 
to  the  ribbed  or  other  shaped  inner  walls  of 
the  light  transmitting  portion  of  the  char- 
acter contributes  to  the  prevention  of  blur. 

30  The  angular  form  of  the  reflecting  walls 
of  the  casing  or  receptacle  for  the  light  giv- 
ing element,  which  walls  are  presented  to- 
ward the  character  carrying  face  of  the  re- 
ceptacle, causes  the  distribution  of  the  light 

35  in  the  manner  stated,  without  the  necessity 
of  making  the  light  receptacle  of  so  great 
a  depth  as  is  necessary  where  parabolic  re- 
flectors are  used,  while  the  spread  of  the 
light  whereby  the  sides,  as  well  as  the  front 

40  of  the  characters,  are  illuminated,  is  found 
to  be  better  accomplished  than  with  a  para- 
bolic reflector. 

So  far  the  sign  element  described  has  been 
of  the  double  race  type.    With  a  single  face 

ib  sign  there  is  provided  a  casing  or  sign  ele- 
juent  1"  as  shown  in  Figs.  5  and  6,  or  l*"  as 
shown  in  Figs.  7  and  8.  The  plate  3  and  the 
transparent  portions  defining,  the  character 
4  are  the  same  as  in  the  other  forms,  and 

60  the  light  element  11  and  the  screen  13  are 
the  same  as  in  the  other  form  already  de- 
scribed. In  this  .structure  the  light  clement 
11  may  bo  arranged  say  at  tlie  top  of  the 
ca.sing  of  the  sign  element  and  the  top  wall 

65  may  be  inclined  as  shown  at  KJ,  while  the 
lower  wall  may  be  oppositely  inclined  as 
shown  at  17  and  the  back  of  the  casing  may 
be  in  the  form  of  a  reflecting  wall  18  sub- 
stantially parallel  with  the  plate. 3.    The  in- 

(50  nor  fiices  of  the  walls  10,  17  and  18  are  made 
reflecting,  and  the  parts  are  so  disposed  that 
in  conjtmction  with  the  screen  13  light  I'ays 
are  directed  through  the  light  tran.suiitting 
portions  of  the  character  in  various  direc- 

65  tions  to  approximately  evenly  distribute  the 
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light  throughout  these  light  transmitting 
portions,  wherefore  the  character  appears 
to  be  brilliantly  illuminated  from  whatever 
angle  it  be  viewed.  In  the  structure  shown 
in  Figs.  5  and  6  the  upright  w  alls  of  the  cas-  ^q 
ing  are  indicated  at  7"  and  have  angle  por- 
tions 9*  and  10"  corresponding  to  the  like 
portions  9  and  10  of  the  structure  shown  in 
Figs,  l.to  4,  and  serve  a  like  purpose,  while 
the  reflecting  portion  of  the  screen  13  and  yg 
the  reflecting  portion- of  the  backing  18  of 
the  casing  contribute  toward  the  even  illu- 
mination of  the  entire  visible  surface  of  the 
character. 

In  the  structure  .shown  in  Figs.  7  and  8  gQ 
the  plate  8  and  character  4,  as  well  as  the 
light  element  11  and  screen  13^  are  substan- 
tially the  same  as  the  like  parts  in  the  struc- 
tures shown  in  the  other  figures.     In  the 
structures  shown  in  Figs.  7  and  8,  the  light  gg 
giving  element  11  is  at  the  top  of  the  sign 
elelment,  although,  of  cour.se,  it  will  be  un- 
derstood that  by  a  reversal  of  the  parts  in 
this  form  of  the  invention,  as  well  as  in  the 
other  form  shown  in  Figs.  5  and  G,  the  light  90 
giving  element  might  be  located  at  the  bot- 
tom of  the  sign  element.    In  the  structure 
shown  in  Figs.  7  and  8  the  casing  indicated 
at  19  is  approximately  parabolic  in  cross 
section,   such    section    being    taken    trans-  95 
versely  of  the  longitudinal  axis  of  the  lamp 
11,  and  also  transversely  to  the  length  of 
the  sign  character,  although  the  walls  of  the 
Casing  where  approaching  the  plate  3  may 
be  approximately  flat  as  indicated  at  20,  xoo 
while  disposed  at  an  angle  to  the  plane  of 
the  plate  3.    The  end  of  the  casing  19  re- 
mote from  the  lamp  11  is  formed  with  inner 
walls  21,  22  at  an  angle  to  each  other,  and 
to  both  the  main  portion  of  the  casing  19,  io5 
and  the  plate  3,  so  that  a  number  of  reflect- 
ing surfaces  are  provided  directing  tl^e  light 
at  various  angles  tlu'ough  the  corresponding 
•portion  of  the  sign  character. 

In  the  forms  shown  in  Figs.  .'>  and  7  the  no 
light  element  is  near  one  end  of  the  sign 
character,  but  instead  of  brilliantly  illumi- 
nating.this  end  of  the  sign  character  the  in- 
tensity of  illumination  is  modified  by  (In;    . 
.screen  13,  so  as. to  substantially  equalize  (lie   115 
illumination  of  the  clmracter  adiacent  the 
light  element  with  the  illumination  of  the 
other  end  of  the  sign  character  where  it  is 
cbmparati,vely  distant  from  the  light  ele- 
ment, and  the  light  rays  are  directed  at  va-   120 
rious  angles  through  the  corresponding  por» 
tions   of  the  sign  character,  whereby   the 
character  is  well  illuminated  from  whatever 
angle  it  may  be  viewed,  the  pfismatic  form 
of  the  inner  walls  of  the  light  clemqnt  pro-    125 
venting  objectionable  blurring  liable  (o  oc- 
cur  where   .such   light   distributing   nieans 
are  omitted,  for  by  refracting  and  breaking 
up  the  general  dii-ection  of  the  intense  ligiit 
from  the  reflectors,  tho  letters  appear  uni-    130 
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formly  and  brightly  lighted  even  from  an 
angle.  Not  only  is  the  effect  from  the  front 
greatly  improved,  but,  since  most  of  the 
,  light  rays  are  diverted  from  a  path  perpen- 
5  diciilar  to  face  of  the  letter  where  they  is- 
sue therefrom,  a  minimum  of  rays  are  ob- 
served from  a  distance  and  the  letter  is  not 
blurred. 

The  screen  may  be  of  perforated  metal, 

10  as  in  Fig.  4  or  may  be  of- glass,  as  shown  at 
13*  in  Fig.  9,  different  types  of  glass  having 
been  successfully  used,  but  whatever  be  its 
character  the  purpose  of  the  screen  is  to 
modify  by  reduction  the  amount  of  light 

15  transmitted  by  the  light  element  to  the  im- 
mediately adjacent  portions  of  the  sign 
character,  whereby  the  illumination  of  such 
portions  is  approximately  the  same  as  the 
illumination  of  portions  more  distant  with 

20  relation  to  the  light  giving  element. 

Generally  speaking,  the  light  where  re- 
flected is  reflected  at  such  angles  that  the 
rays  will  in  part  pass  through  the  sign 
character  at  an  angle  but  little  removed 

25  from  tlie  perpendicular  with  relation  to 
the  plane  of  the  sign  character,  while  other 
rays  pass  through  the  sign  character,  at  a 
considornbly  greater  angle,  so  as  to  illumi- 
nate (he  sides  of  tlie  raised  character  and  the 

30  light  is  distributed  approximately  uni- 
formly by  means  of  the  screens  introduced 
between  the  sources  of  light  and  the  sign 
characters.  It  is  found  in  practice  that  it 
is  not  advisable  to  direct  the  light  rays  ac- 

35  tnally  perpendicular  to  the  plane  of  the 
sign  character,  for  the  letters  are  liable  to 
then  unduly  blur  as  seen  by  the  observer. 
Furthermore,-  the  provision  of  ridges  or 
ether  prismatic  forms  on  the  inner  walls  of 

40  ihc  sign  characters  contributes  to  the  bril- 
liancy of  illumination,  and  the  brilliancy 
of    tlie    Mters    or    other    characters    when 
viewed  by  daylight. 
What  is  claimed  is: — 

45  1.  Tn  an  illuminated  sign,  a  sign  character 
of  light  transmitting  material  having  the 
strckos  of  the  Character  in  relief  and  each 
witli  one  face  prismatic  throughout  and 
otherwise  of  constant  thickness,  light  giv- 

60  h\tr  moans  back  of  the  visible  face  of  the 
sign  character,  reflecting  means  in  partial 
surrounding  relation  to  the  light  giving 
means  and  constructed  to  direct  light  from 
the  light  giving  means  through  the  strokes 

5c>  of  the  sign  character,  and  light  transmitting 
and  tonmg  down  means  between  the  light 
giving  means  and  the  sign  character  and  re- 
lated to  the  reflector  to  jiermit  reflected  light 
to  pass  to  the  strokes  of  the  sign  character 

0(  substantially  without  interference  by  any 
part  of  said  light  transmitting  and  toning 
down  means,  and  said  last-named  means 
where  presented  toward  tlie  light  giving 
means  being  reflecting  to  direct  the  light 

65  striking  thereagaingt  to  the  first-jiamed  re- 
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flector  to  be  again  reflected  thereby  to  and 
through  the  strokes  of  the  sign  character, 
said  light  transmitting  and  toning  down 
means  being  constructed  to  transmit  a  por- 
tion of  the  light  reaching  it  unmodified  and 
directly  to  and  through  the  strokes  of  the 
sign  character. 

2.  In  an  illuminated  sign,  a  sign  charac- 
ter of  light  transmitting  material  having  its 
strokes  in  relief  with  one  face  prismatic 
throughout,  light  giving  means  back  of  the 
sign  character,  a  plurality  of  angularly  re- 
lated and  substantially  flat  reflectors  sur- 
rounding the  light  giving  means  and  shaped  . 
to  direct  light  therefrom  to  and  through  the  go 
strokes  of  the  sign  character,  and  perforated 
light-sci'eening  means  between  the  light  giv- 
ing means  and  the  sign  character  and  of  a 
length  and  breadth  to  cover  the  light  giving 
means  from  substantially  all  angles  of  direct 
vision  through  the  strokes  of  the  sign  char- 
acter. 

3.  In  an  illuminated  sign,  a  sign  character 
of  light  transmitting  material  having  the 
strokes  in  relief  with  the  rear  faces  of  the 
strokes  prismatic,  light  giving  means  on  the 
side  of  the  sign  character  remote  from  that 
to  be  observed,  reflectors  for  directing  light 
from  the  light  giving  means  to  and  through 
the  strokes  of  the  sign  character,  and  perfo- 
rated light  screening  means  between  the 
light  giving  means  and  the  sign  character 
and  located  substantially  in  non-interferi*fg 
relation  to  light  coming  from  the  reflectors, 
said  per-forated  light  screening  means  being 
provided  with  supporting  means  attenuated 
where  in  the  path  of  light  rays 'directed  to 
a  stroke  of  the  sign  character,  and  said  light 
screening  meaiis  whei-e  prCvsented  toward  the 
light  giving  means  being  reflecting. 

4.  In  an  illuminated  sign,  a  sign  character 
of  transparent  material  with  the  strokes  in 
relief  and  each  with  one  face  prismatic 
(liroughout,  light  reflecting  means  back  of 
the  sign  character,  light  giving  means  also 
back  of  the  sign  character  and  I'elated  to 
the  reflectors  to  cause  light  reaching  the  lat- 
ter from  the  light  giving  means  to  be  direct- 
ed through  the  strokes  of  the  sign  character, 
said  light  giving  means  being  h  cated  with- 
in the  limits  deflned  by  the  upper  and  lower 
margins  of  the  sign  character,  and  light  re- 
ducing means  pervious  to  direct  rays  of 
light  from  the  light  giving  means  to  and 
through  the  strokes  of  the  sign  character 
without  modification  of  such  direct  rays  and 
intermediate  of  the  light  giving  means  and 
the  ftrckes  of  the  sign  character  in  spaced 
relation  to  both  and  having  a  spread  "to  in- 
terpose between  the  observer  and  the  source 
of  light  from  substantially  nil  points  of  di- 
rect vision  through  said  strokes  of  the  sign 
characteu  toward  tiie  light  ;riving  means  and 
limited  in  the  extent  of  spiead  to  bo  in  sub- 
stantially non-interfering  relation  to  l'<rht  130 
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reaching  the  character  strokes  from  the  re- 
flecting means. 

5.  In  a  sign,  a  sign  character  of  transpar- 
ent uiatorial  having  the  strokes  in  relief 
5  and  prismatic  throughout  on  the  rear  faces, 
light  giving  means  back  of  the  sign  charac- 
l(>r  and  Iccated  within  the  limits  defined  by 
<lio  upper  and  lower  margins  of  the  sign 
cliaracter,  redecting  means  in  partial  sur- 

:.0  rounding  relation  to  the  sign  character,  and 
light  transmitting  and  toning  down  means 
between  (lio  light  giving  means  and  the 
strokes  of  the  sign  character  and  interior  to 
and  si)aced  from  the  reflecting  means,  said 

15  light  transmitting  and  toning  down  means 
being  of  a  height  and  breadth  with  respect 
to  the  light  giving  means,  the  reflecting 
means  and  the  strokes  of  tlie  sign  character 
to  interpose  in  the  direct  line  of  vision  to- 

20  Avard  the  light  giving  means  through  the 
strokes  of  the  sign  character  at  substantially 
any  angle  thereto  and  to  be  in  substantially 
non  -  interfering  relation  to  the  reflecting 
means. 

25  G.  In  a  sign,  a  sign  character  having  hol- 
low strokes  of  transparent  material  in  con- 
vex relief  with  the  inner  faces  of  the  strokes 
prismatic  throughout,  liglit  giving  means  at 
the  rear  of  the  sign  character,  reflectoi's  in 

30  partial  surrounding  relation  to  the  light 
giving  means,  said  reflectors  having  sub- 
stantially flat  multi  -  directional  reflecting 
surfaces  to  reflect  light  from  the  light  giv- 
ing means  throngh  the  strokes  of  the  charac- 

35  ter  at  various  angles,  and  perforated  light 
.screening  means  of  opaque  material  betAveen 
the  light  giving  means  and  the  sign  chai'ac- 
ter  and  having  a  breadth  and  height  to  in- 
terpose between  the  light  giving  means  and 

40  t*he  eye  of  an  observer  from  substantially 
any  angle  of  direct  vision  through  the 
strokes  of  the  sign  character  and  having  tj^e 
margins  in  spaced  relation  to  the  reflecting 
surfaces  to  be  in  substantially  non-interfer- 

45  ing  relation  with  reflected  light  directed  to- 
ward the  strokes  of  the  sign  character  from 
the  light  giving  means. 

7.  In    a    sign,    a   sign   character  having 
strokes  of  light  transmitting  material  in  re- 

50  lief  and  holloAv  with  the  rear  faces  of  the 
strokes  prismatic  throughout,  straight  re- 
flectors about  the  margins  of  the  rear  face 
of  the  character  in  acute  angular  relation 
thereto,  light  giving  means  back  of  the  sign 

«5  character  located  to  be  partially  surrounded 
by  the  rellectors,  and  light  screening  means 
constructeil  to  tone  down  the  light  and  lo- 
cated botv  eeh  the  light  giving  means  and 
the  rear  face  of  the  sign  character  with  mar- 

60  ginal  portions  in  spaced  relation  to  the  re- 
flectors and  having  a  length  and  breadth  to 
interpose  between  the  eye  of  an  observer  in 
front  of  the  sign  character  and  the  light 
giving  means  at  substantially  all  angles  of 
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direct  vision  through  the  strokes  of  the  sign  65 
character. 

8.  A  sign  having  sign*  characters  with 
hollow  strokes  of  light  transmitting  mate- 
rial in  relief  and  prismatic  over  the  entire 
inner  surfaces  of  the  strokes  and  arranged  70 
on  opposite  faces  of  the  sign,  reflectors  adja- 
cent to  the  inner  wall  of  each  sign  character 
and  arranged  about  the  margins  thereof  at 
acute  angles  to  the  general  plane  of  the  in- 
ner wall  of  the  sign  character,  light  giving  75 
means  interior  to  the  space  defined  by  the 
reflectors  and  in  position  to  direct  light  by 
Avay  of  the  reflectors  through  the  sign  char- 
acters on  opposite  faces  of  the  sign,  and 
light  screening  means  constructed  to  tone  80 
down  the  light  and  located  between  each 
sign  character  and  the  light  giving  means 
and  of  a  length  and  breadth  to  interpose  be- 
tween the  eye  of  an  observer  in  front  of  the 
sign  character  and  the  light  giving  means  86 
from  substantially  all  angles  of  direct  vision 
through  the  strokes  of  the  sign  character. 

9.  A  sign  having  sign  characters  on  oppo- 
site faces,  each  with  strokes  in  relief,  and 
prismatic  throughout  the  rear  faces  of  the  oo 
strokes,. illuminating  means  intermediate  of 
the  faces  of  the  sign  containing  the  sign 
characters  and  in  position  for  direct  illumi- 
nation of  the  strokes  of  the  sign  character, 
reflectors  in  partial  embracing  relation  to  95 
each  source  of  light  and  in  multi-angular 
relation  to  the  sign  characters  to  reflect  light 
from  the  source  of  illumination  at  various 
angles  through  the  strokes  of  the  sign  char- 
acter, and  light  toning  down  means  for  each  loo 
sign  character  interposed  between  the  illu- 
minating means  and  the  strokes  of  the  sign 
character  and  of  a  length  and  breadth  to 
come  between  the  eye  of  an  observer  of  the 
sign  and  the  illuminating  means  from  sub-  105 
stantially  all  angles  of  direct  vision  through 

the  strokes  of  the  sign  character. 

10.  In  a  sign,  a  sign  character  having  its 
strokes  of  light  transmitting  material  in 
hollow  relief  and  prismatic  throughout  the  1 
rear  faces  of  the  strokes,  illuminating  means 
back  of  the  sign  character  in  position  to  di- 
rectly illuminate  the  strokes  of  the  sign 
-character,  reflecting  means  for  the  indirect 
illumination  of  the  sign  character  from  the  116 
illuminating  means,  and  light  toning  down 
means  in  the  path  of  direct  illumination  of 
the  sign  character  from  substantially  all 
angles  of  direct  observation  of  the  illumi- 
nating means  through  the  strokes  of  the  sign  120 
character,  said  toning  down  means  being  re- 
lated to  the  reflecting  means  to  substan- 
tially equalize  the  light  reaching  the  strokes 

of  the  sign  character  both  directly  and  in- 
directly. 125 

11.  in  a  sign,  a  sign  character  having  re-' 
liti*  strokes  of  light  transmitting  material 
with  the  inner  surface  thereof  dispersive  of 


o 
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1/glit,  light  giving  means  at  the  rear  of  the 
sign  character  in  position  to  directly  illuini- 
nalc  the  strokes  of  the  sign  character,  re- 
flecting means  positirjned  with  respect  to  the 
6  light  giving  means  and  the  strokes  of  the 
sign  character  to  illuminate  the  sign  char- 
acter by  reflected  light  and  shaped  to  direct 
the  reflected  light  at  various  angles  through 
the  strokes  of  the  sign  character,  and  light 
10  transmitting  and  toning  down  means  in  the 
path  of  direct  illumination  of  the  strokes 
of  the  sign  character,  the  said  light  trans- 
mitting and  toning  down  means  being  re- 


lated to  the  sign  character  and  the  light  giv- 
ing means  to  substantially  equalize  the  illu-  15 
mination  of  the  sign  character  by  the  light 
giving  means. 

In  testimony,  that  we  claim  the  foregoing 
as  our  own,  we  have  hereto  affixed  our  sig- 
natures in  the  presence  of  two  witnesses. 
ROY  R.  WILEY. 
WALLACE  K.  WILEY. 
WILLIAM  S.  HOUGH,  Jr. 
Witnesses : 

Eugene  Gary, 
Glenn  A.  Stockwell. 
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UNITED  STATES  PATENT  OFFICE. 


WILLIAM  B.  LITTLE,  OF  NEW  YORK,  N.  Y. 
SIGN. 


Specification  of  Letters  Patent  No.  32,195,  dated  April  30,  1861. 


To  all  whom  it  may  concern: 

Be  it  known  that  I,  William  B.  Liti'LE, 
of  New  York,  in  the  county  and  State  of 
New  York,  have  invented  a  new  and  Ini- 
6  i)roved  Sign ;  and  I  do  hereby  dechire  that 
the  following  is  a  full,  clear,  and  exact  de- 
scrijjtion  thereof,  reference  being  had  to  the 
accompanying  drawings,  making  a  part  of 
this  specification,  in  which — 

10  Figure  1,  is  a  front  view  of  nij'  improved 
sign.  Fig.  2,  is  a  transverse  section  taken 
in  the  vertical  plane  indicated  by  the  red 
line  .V,  X  in  Fig.  1. 

Similar  letters  of  reference  indicate  cor- 

15  resi)onding  parts  in  both  figures. 

My  invention  and  improvement  in  signs 
refers  more  especially  to  those  which  are 
used  for  out-door  purposes,  the  object  be- 
ing to  produce  a  sign  which  will  be  both 

20  useful  and  ornamental  as  a  day,  and  a  night 
sign,  and  by  the  aid  of  a  light  placed  be- 
hind it  at  night  the  lettering  will  be  visible 
and  intelligible  for  some  distance. 

To  enable  those  skilled  in  the  art  to  make 

25  and  use  my  invention  I  will -proceed  to  de- 
scribe its  construction  and  operation. 

My  im])roved  sign  may  be  constructed 
wholly  or  partially  of  metal. 

In   the  drawings,  A  represents  the  sign 

30  board,  behind  and  secured  to  which  is  a  box 
«,  (t^  a,  which  should  be  made  of  thin  sheet 
metal  with  one  of  the  sides  hinged  so  that 
access  can  be  had  to  the  interior  of  the  box. 
'I'lie  top  and  bottom  of  this  box  should  be 

35  perforated  so  as  to  allow  a  draft  of  air  to 
circulate  through  the  box.  The  sign  board 
A  is  made  of  any  suitable  wood  and  the  let- 
ters forming  the  sign  arc  marked  out  on  this 
board  and  then  cut  through  the  board,  the 

40  edges  b,  b.  of  the  letters  flaring  or  beveling 
outward  as  representetl  in  the  drawings. 

When  the  lettei's  are  each  cut  through  the 
board  A,  as  described,  a  i)late  of  semi-trans- 
parent glass  B,  or  other  suitable  substance 

45  which  is  semi-transparent  is  placed  at  the 
back  of  board.  A,  behind  the  letters  as  seen 
in  Fig.  2,  and  suitably  secured  in  its  place. 

After  the  outside  surface  of  the  sign  is 
jiainted,   the    flaring  edges  of   the   letters, 


forming  the  sign,  are  gilded,  bronzed,  sil-  50 
veretl  or  covered  with  any  suitable  surface 
which  is  found  mosi  suitable  for  reflecting 
light  falling  upon  it  from  the  outside  or 
inside  of  the  sign  board. 

Instead  of  forming  the  flaring  letters  by  65 
beveling  the  edges  of  the  sign  board,  the 
letters  may  each  be  made  of  metal,  cast  with 
these  beveled  edges  and  with  flanges  pro- 
jecting from  their  flaring  edges.     The  let- 
ters may  now  be  cut  roughly  out  on  the  60 
sign  board  A  and  these  cast  letters  intro- 
duced and  secured  by  screws  or  otherwise  to 
board    A.     The   flaring   edges   of  the   cast 
metal  letters  should  be  ijolished  or  finished 
up  as  described  for  the  edges  of  the  letters  65 
which  are  simply  cut  into  the  sign  board. 

A  sign  may  thus  be  constructed  which  will 
])resent  a  neat  and  ornamental  appearance 
as  a  day  sign,  and  by  placing  a  light  behind 
the  letters  at  night,  as  represented  in  Fig.  2,  70 
the  entire  surface  of  the  letters  M'ill  be 
illuminated  in  consequence  of  the  light 
shining  through  the  glass  B,  forming  the 
back  of  the  letters,  on  the  beveled  metallic 
surfaces  forming  the  edges  h,  of  the  letters.  75 

The  back  part  of  the  sign  board  A,  being 
closed  in  by  the  box  a,  a,  a  the  light  will  be 
confined  within  this  box  and  only  shine 
'through  the  semi-transparent  backs  of  the 
letters.  80 

The  perforated  gas  tube  C,  represented  in 
Fig.  2  which  extends  longitudinally  through 
the  box  will  be  found  more  suitable  for  my 
sign  than  single  tube  light. 

I  am  aware  that  transparent  or  illuminat-  85 
ing  block  letters,  projecting  from  the  sign 
have  been  used  and  these  I  disclaim. 

Having  thus  described  my  invention  what 
I  claim  as  new  and  desire  to  secure  by  Let- 
ters Patent  is —  90 

The  construction  of  illuminated  signs  in 
the  particular  manner  herein  represented 
and  described. 


WM.  B.  LITTLE. 


Witnesses  : 

C.  W.  COWTAN, 

M.  M.  Livingston. 
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[Endorsed] :  Nos.  507  and  577.  U.  S.  Dist. 
Court,  Nor.  Dist.  Calif.  Deft.  Exhibit  ''Q."  Filed 
12/6/21.     Maling,  Clerk. 

No.  3860.  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Filed  Jul.  11,  1922. 
F.  D.  Monckton,  Clerk. 
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ILLUMINATED  SIGN. 

APPLICATION  FILED  APR.  30,  1904. 
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United  States  Patent  Office. 


JOSEPH  HOTCHNER,  OF  PROVIDENCE,  RHODE  ISLAND. 


ILLUMINATED  SIGN. 


SPECIFICATION  forstiingr  part  of  Letters  Patent  No.  769,139,  dated  Au^st  30,  1904. 
AppliMtlon  filed  April  30, 1904.    Serial  No.  206,766.    «lIo  model.  > 


1tfi  all  whoifh  it  rnaij  concern: 

.  Be  it  known  fchat  I,  Joseph  HoTCHNEft,a  resi- 
dentof  the  ciby  of  Providence,  in  the  county  of 
Providenceand  State  of  Rhode  Island,  havein- 
5  vented  certain  new  and  useful  Improvements 
^  in  Illuminated  Signs;  and  I  do  hereby  declare 
that  the  following  is  a  full,  clear,  and  exactde- 
scription  thereof ,  reference  being  had  to  the  ac- 
companying drawings,  and  to  the  figures  of  ref- 

lo  erence  marked  thereon,  which  form  a  part  of 
this  specification. 

This  invention  relates  to  illuminated  signs, 
and  has  for  its  object  to  construct  raised  char- 
acters for  signs  so  as  to  allow  the  light  to 

IS  shine  through  the  center  portion  of  said  char- 
acters from  the  back  thereof  and  at  the  same 
time  to  give  the  character  the  appearance  by 
day  of  being  carved  from  solid  material,  the 
means  of  illuminating  being  entirely  con- 

2o  cealed. 

Another  object  is  to  construct  the  raised 
portion  of  the  character  by  securing  strips  of 
material,  such  as  molding  or  the  like,  to  the 
backing,  thus  forming  the  outline  of  the  char- 

25  acter  having  a  hollow  center  portion,  said  cen- 
ter portion  being  formed  on  or  covered  by 
gauze  wire  that  may  be  gilded  the  same  as 
the  rest  of  the  character  and  through  which 
wire  light  may  shine  for  tlie  purpose  of  illu- 

30  minating  the  sign  at  night.  Thus  the  char- 
acters are  made  to  present  a  handsome  and 
rich  appearance  by  day  and  are  capable  of  be- 
ing brilliantly  illuminated  by  night  by  means 
that  are  concealed  and  away  from  the  action 

35  of  the  wind  and  weather. 

With  these  and  other  objects  in  view  the 
invention  consists  of  certain  novel  features  of 
construction,  as  will  be  more  fully  described, 
and  particularly  pointed  out  in  the  appended 

40  claims. 

In  the  drawings,  Figure  1  is  a  front  view 
of  mj'  illuminated  sign,  showing  the  letter 
"H"  with  its  center  portion  covered  with 
gauze  wire,  said  wire  being  partly  broken 

45  away  to  show  the  holes  through  the  backing 
of  the  sign  through  which  light  may  enter 
to  illuminate  said  letter.  Fig.  2  is  a  longitu- 
dinal section  of  said  sign  on  line  2  2  of  Fig.  1. 
Fig.  3  is  a  transverse  section  on  lineS  3  of  Fig. 

50  1,  showing  the  light-refiector  on  the  interior 


of  the  hollow  box.     Fig.  4  is  an  enlarged' 
transverse  section  on  line  4  4  of  Fig.  1,  show- 
ing the  hollow  portion  of  the  letter  and  gauze 
wire  across  its  outer  face  covering  said  hollow 
portipn.     Fig.  5  is  a  modification  showing  a  55 
front  view  of  a  letter  constructed  on  a  gauze- 
wire  background,  said  letter  being  formed  in 
outline  by  securing  molding  or  strips  of  ma- 
terial on  said  background,  the  surface  of  the 
main  portipn  of  said  background  being  painted  60 
or  the  mesh  being  otherwise  filled  in,  leaving 
the  gauze  wire  in  the  center  portion  of  the 
letter  only,  the  mesh  of  said  center  portion 
being  left  open  to  allow  the  light  to  shine 
therethrough.     Fig.  6  is  a  transverse  section  65 
on  line  6  6  of  Fig.  5,  showing  the  lamps  and 
means  of  reflecting  the  light  therefrom.     Fig. 
7  is  an  enlarged  view  on  line  7  7  of  Fig.  5. 
Fig.  8  is  a  detail  view  showing  the  construc- 
tion of  a  special  design  of  sectional  molding  70 
which  may  be  used  in  the  construction  of  the 
outline  of  letters,  also  illustrating  the  means 
of  attaching  said  molding  to  the  wire  back- 
ground.    Fig.  9  is  an  enlarged  view  in  detail 
showing  a  wire  clamp  or  fastener  by  which  75 
the  molding  is  secured  to  the  wire  background. 
In  the  drawings,  Figs.   1  to  4,  inclusive, 
show  one  manner  of  constructing  the  backing, 
in  which  1  is  the  background  formed  into  the 
shape,  preferabl.v,  of  a  thin  hollow  box  hav-  80 
ing  two  broad  Hat  faces  and  which  may  be 
constructed  of  wood  or  any  other  suitable 
material.     On  two  of  the  faces  of  this  box 
are  secured  raised  characters,  the  letter  "H" 
being  shown  in  the  drawings.     This  letter  is  83 
formed  in  outline  on  the  backing  1  by  strips 
of   molding  2   or  the  like,   having  beveled 
edges,  said  strips  being  secured  to  said  back- 
ing by  screws  3  or  other  suitable  fastenings. 
Across  the  top  face  of  this  letter  is  secured  90 
gauze  wire  4  or  other  similar  material,  which 
is  held  in  place  around  the  top  edge  of  said 
letter  by  screws  or  nails,  the  heads  of  said 
fastenings  then  being  covered  by  the  mold- 
ing 5.     At  6  are  holes  or  apertures  made  95 
through  the   backing   for  the  admission  of 
light  to  the  center  portion  of  the  letters  from 
within  the  Ixtx.    Inside  of  this  box  and  on  each 
of  two  of  its  sides  is  placed  a  row  of  electric 
lights  7  7,  back  of  which  lights  is  arranged  a  Joo 


.-v.,  wiiicn  may  be  made  of 
metal  or  other  suitable  material.  This  re- 
Hector  throws'  the  light  from  said  lamps  to- 
\<  ard  the  center  of  the  hollow  box  and  through 
;  i  !;•  apertures  6,  causing  the  face  of  the  letter 
to  be  brilliantly  illuminated.  It  is  found  in 
practice  that  the  light  as  it  comes  through 
the  iipertures  6  into  the  hollow  porfioii  of  the 
letter  is  diffused  by  the  tine  mesh  of  the  gauze 

lo  wire,  and  the  light  is  nicely  distributed  over 
the  face  of  the  letter. 

Figs.  .5,  6,  and  7  illustrate  another  manner 
of  forming  the  background  for  the  letters. 
The  bioad  idea  of  constructing  the  raised 

IS  letter  in  outliueon  the  backing  and  providing 
the  center  portion"  of  the  letter  with  gauze 
wire,  through  which  light  may  shine,  i5  the 
same  as  the  letter  described  above.  In  these 
Hgures,  however,  the  construction  of  the  back- 

2o  ground  is  illustrated  as  being  made  entirely  of 
gauze  or  wire  of  a  tine  mesh,  and  to  this  wire 
background  is  secured  the  strips  of  material 
2,  which  form  the  outline  of  the  letters. 
After  the  letters  are  secured  to  this  backing 

251  the  background  is  painted  over  or  the  mesh 
otherwise  filled  in  all  around  said  letters, 
making  the  surface  opaque,  the  mesh  in  the 
gauze  in  the  center  portion  of  the  letter  not 
being  filled  in,  but  simply  gilded  to  compare 

30  with  the  rest  of  the  letter  and  to  allow  the 
light  to  shine  through  that  portion  only.  In 
this  letter  (see  Fig.  7)  the  molding  may  be 
beveled  inwardly  to  the  wire-gauze,  which  is 
located  at  the  bottom  of  the  hollow  center 

35  portion  of  said  letter.  The  molding  or  strip 
of  material  used  in  the  forming  of  m.v  raised 
sign-letters,  as  above  described,  is  preferably 
constructed  in  sections,  each  section  or  block 
being  partially   separated   from   the   whole 

40  strip,  tliat  may  be  easily  broken  apart,  as 
illustrated  in  Fig.  8.  These  sections  may  be 
made  in  a  great  variety  of  forms,  either 
spherical,  rectangular,  square,  oblong,  or,  in 
fact,  any  shape  desired.     The  different  sec- 

45  tions,  owing  to  the  construction  of  the  strip, 
may  be  readily  disengaged  at  the  point  de- 
sired, thus  facilitating  the  construction  of 
this  herein-described  form  of  letters. 
To  facilitate  the  attaching  and  detaching  of 

50  these  letters  to  and  from  the  wire  backing,  I 
have  constructed  the  fastening  device.  (Best 
illustrated  in  Fig.  9  at  10.)  The  fastener  is 
preferably  made  of  wire  bent  .so  as  to  form 
two  eyes  11  and  12.     These  eyes  are  formed 

55  one  on  each  side  of  the  main  portion  of  the 
wire,  so  that  when  the  fastening-screws  13 
and  14  (see  Fig.  7)  enter  the  wood  there- 
through they  will  be  out  of  line  with  each 
other  to  prevent  splitting  the  letter.     The 

60  ends  of  the  fastener  are  bent  down,  forming 
shoulders  15  and  16,  which  enter  the  mesh  of 
the  wire  backing,  and  the  letters  are  thereby 
securely  held  in  place  and  may  also  be  readily 
detached  from  said  background. 


ivly  construction  of  an  illuminated  sign  is  65 
extremely  simple,  ifl«\pensive,  and  practical. 
By  the  arrangement  of  lights  within  the  hol- 
low box  and  the  reflector  behind  them  the 
light  is  thrown  into  the  center  of  the  letter, 
which  is  thus  brilliantly  illuminated.    The  70 
lights  thus  arranged  are  completely  hid  from 
view  when  the  sign  ia  in  position  and  always 
under  cover  and  protected  from  the  action  of 
the  weather,  the  essential  feature  of  my  con-; 
struction  being  that  the  letters  by  day  present  75 
the  handsome  and  showy  appearance  ,of  solid 
carved  raised  letters  without  showing  any 
means  of  being  illuminated  by  night.     By 
securing  these  letters  to  a  wire  backing  the 
sign  is  made  very  light  in  weight,  one  face  80 
of  which  may  be  hinged,  if  desired,  so  as  to 
be  swung  open,  making  it  possible  to  get  at 
the  interior  of  the  sign  for  repairs  without 
having  to  take  the  sign  apart.     The  letters 
made  by  my  improved  construction  will  not  85 
warp  or  break,  as  the  molding  that  forms 
their  outline  always  runs  lengthwise  of  the 
grain. 

Having  thus  described  my  invention,  what 
I  claim  as  new,  and  desire  to  secure  by  Letters  90 
Patent,  is — 

1.  In  a  device  of  the  character  described,  a 
background,  raised  characters  secured  to  said 
background  and  gauze  wire  covering  the  mid- 
dle portion  of  said  characters  for  the  purpose  95 
of  illuminating  said  characters  from  the  back 
thereof.  > 

2.  In  a  device  of  the  character  described,  a 
backing,  characters  raised  in  outline  on  said 
backing  and  gauze  wire  covering  the  middle  100 
portion  of  said  raised  characters  for  the  pur- 
pose of  illuminating  said  characters  from  the 
back  thereof. 

3.  In  a  device  of  the  character  described,  a 
backing,  characters  raised  in  outline  on  said  105 
backing  forming  a  hollow  center  portion,  and 
gauze  wire  covering  said  hollow  center  por- 
tion for  the  purpose  of  giving  said  character 
the  appearance  of  a  raised  carved  letter  and 
also  to  admit  light  therethrough  from  the  back.   1 1  o 

4.  In  a  device  of  the  character  described,  a 
backing,  a  character  raised  in  outline  by  strips 
of  material  placed  around  its  outer  edge,  said 
strips  being  secured  to  said  backing  forming 

a  hollow  centei-  portion  between  the  said  strips,  "5 
and  gauze  wire  covering  said  hollow  center 
portion  for  the  purpose  of  giving  it  the  ap- 
pearance by  day  of  a  raised  carved  character 
and  also  to  admit  light  therethrough  from  its 
back  by  night.  1.20 

5.  In  a  device  of  the  character  described,  a 
backing  constructed  of  gauze  wire,  a  character 
raised  in  outline  by  strips  of  material  placed 
around  its  outer  edge,  and  means  for  securing 
said  strips  to  s&id  backing  to  form  a  hollow  125 
center  portion  between  the  said  strips,  the 
mesh  of  said  wire  backgro\ind  being  filled  in 

all  around  the  characters  leaving  a  gauze-wire 
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a 


center  portion  for  the  purpose  of  admitting 
light  from,  the  back  to  illuminate  the  face  of 
said  characters. 

6.  In  an  illuminated  sign,  a  hollow  box, 
S  lamps  within  said  box,  a  reflector  for  throw- 
ing the  light  from  sjid  lamps  toward  the  cen- 
ter of  the  box,  a  raisfed  character  in  outline  on 
the  face  of  said  box,  gauze  wire  covering  the 
middle  portion  of  said  raised  character  for  the 

10  purpose  of  allowing  the  light  to  shine  there- 
through and  illuminate  the  face  of  said  char- 
acter. 

7.  In  an  illuminated  sign,  a  hollow  box, 
lamps  within  sai(i  box,  means  for  reflecting 

1 5  the  light  from  said  lamps  toward  the  center  of 
said  box,  one  or  more  of  the  faces  of  said  box 
being  covered  with  gauze  wire  forming  a  back- 
ground, and  characters  raised  in  outline  and 
secured  to  said  background,  the  mesh  of  the 

20  wire  background  being  tilled  in  making  the 
same  opaque  leaving  openings  only  through 
the  gauze  wire  in  the  center  portion  of  the 


raised  characters  for  the  purpose  of  admitting 
light  to  illuminate  the  face  of  said  characters. 

8.  In  an  illuminated  sign,  a  hollow  box,  25 
lamps  within  said  box,  means  for  reflecting 
the  light  from  said  lamps  toward  the  center  of 
said  box,  one  or  more  of  the  facesof  said  box 
being  covered  with  gauze  wire  forming  a  back- 
ground, and  characters  raised  in  outline  on  30 
said  background  by  strips  of  material  leaving 
a  hollow  center  portion,  the  mesh  of  the  wire 
background  being  filled'  in  making  the  same 
opaque,  leaving  openings  only  through  the 
gauze  wi;^  .in  the  center  portion  of  the  raised  35 
characters  tor  the  purpose  of  admitting  light 
to  illuminate  the  face  of  said  characters. 

In  testimony  whereof  I  have  hereunto  set 
my  hand  this  29th  day  of  April,  A.  D.  1904. 

JOSEPH  HOTCHNER. 

In  presence  of — 

Howard  E.  Barlow, 

E.  I.  OODEN. 
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SPECIFICATION  forming  part  of  Letters  Patent  No.  776,295,  dated  November  22,  1904. 

Application  filed  Augnst  24, 1903.    Serial  No,  170,632,    (Ko  model,) 


To  all  whom  it  may  concern: 

He  it  known  that  I,  Robert  W.  Clark,  a  citi- 
zen of  the  United  States,  residing  at  St.  Paul, 
in  the  county  of  Ramsey  and  State  of  Minne- 
5  sota,  have  invented  certain  new  and  useful  Im- 
provements in  Signs,  of  which  the  following 
is  a  specification. 

My  invention  relates  to  improvements  in 
sisns,  its  object  being  particularly  to  provide 
I  o  improved  means  for  supporting  and  illuminat- 
ing oppositely-disposed  transparent  signs  and 
9iV.  intermediate  display-sign. 

To  this  end  my  invention  consists  in  the 
features  of  construction  and  combination  here- 
15  inafter  particularly  described  and  claimed. 
.  In  the  accompanying  drawings,forming  part 
of  this  specification.  Figure  1  is .  a  front  ele- 
vation of  my  improved  sign,  partially  broken 
away.     Fig.  2  is  an  end  elevation  of  the  same, 
20  and  Fig.  3  is  a  section  on  line  x  x  of  Fig.  1. 
In  the  drawings,  A  represents  a  bottomless 
frame  or  hood  of  general  inverted-U  shape  in- 
cross-section,  having  a  top  2  and  supporting- 
hangers  3.   In  the  opposite  sides  of  the  hood  are 
25  transparent  signs  4.     Centrally  supported  in 
the  framework  in  a  suitable  manner,  as  by 
means  of  the  screws  5,  is  a  downwardly-extend- 
ing display-sign  6,  having  uponvopposite  sides 
suitable  display -surf  aces  7.     In  order  to  throw 
30  rays  of  light  through  the  transparent  signs, 
as  well  as  against  the  display-sign,  I  provide 
the  lamp-supporting  plates  8,  depending  from 
the  framework  below  the  transparent  signs. 
The  plates  8  are  preferably  curved,  as  shown, 
35  and  slidably  support,  as  by  means  of  guides 
9,  lamp-supporting  slides  10.     The  lamps  11 
are  suitably  supported  at  desired  intervals 
upon  the  outer  face  of  the  slide  10,  the  wires 
12,  connected  with  the  lamps,  running  through 
40  the  space  at  the  rear  of  the  plate  10,  as  illus- 
trated in  Fig.  3,  said  wires  thus  being  pro- 
tected from  injury. 

In  operation  each  reflector  will  throw  the 
rays  of  light  from  its  supported  lamps  against 
45  the  adjacent  display-surface  and  through  the 
hood  above  the  display-sign  to  the  opposite 
transparent  sign.  The  other  reflector  will 
similarly  light  the  display -surf  ace  adjacent  to 
it  and  the  transparent  sign  upon  the  opposite 


side  of  the  frame.    The  lamp-supporting  slide  50 
10  will  act  a^  one  facet  of  the  reflector-plate. 
Having  now  described  my  invention,  what  I 
claim  as  new,  and  desire  to  secure  by  Letters 
Patent,  is — 

1.  The  combination,  with  oppositely -dis-  55 
posed  transparent  signs  and  an  intermediate 
display-sign,  of  illuminating  means  upon  each 
side  of  said  display  -  sign,  and  a  reflector  ar- 
ranged in  position  to  throw  rays  of  light  from 
said  illuminating  means  against  the  adjacent  60 
surface  of  said  .display -sign,  and  against  the 
opposite  transparent  sign. 

2.  In  combination,  with  an  open -bottom 
framework,  transparent  signs  arranged  in  the 
opposite  sides  of  said  framework,  a  display-  65 
sign  centrally  depending  from  said  frame- 
work, illuminating  means  arranged  upon  the 
opposite  sides  of  said  display -sign,  reflectors 
arranged  in  position  to  throw  the  rays  of  light 
from  said  illuminating  means  against  the  faces  70 
of  said  display -sign  and  over  said  display-^ign 
against  the  opposite  transparent  signs. 

3.  The  combination,  with  a  bottomless  hood 
and  a  depending  display-sign,  of  transparent 
signs  arranged  in  the  opposite  sides  of  the  75 
hood,  illuminating  means  supported  by  the 
hood,  a  reflector  arranged  in  position  to  throw 
rays  of  light  from  the  illuminating  means 
against  the  inner  face  of  one  of  the  transpar- 
ent sigtis,  and  a  reflector  arranged  in  position  80 
to  throw  rays  of  light  from  said  illuminating 
means  against  one  of  the  faces  of  the  display- 
sign. 

4.  In  combination,  a  bottomless  bdod,  trans- 
parent signs  arranged  in  the  opposite  sides  of  85 
the  hood,  a  centrally -depending  display -sign, 
illuminating  means  supported  by  the  hood, 
and  reflecting  means  arranged  in  position  to 
throw  rays  of  light  from  the  illuminating 
means  against  the  inner  faces  of  the  transpar-  90 
ent  signs  and  against  the  faces  of  the  display- 
sign. 

In  testimony  whereof  1  aflSx  my  signature  in 
presence  of  two  witnesses. 

ROBERT  W.  CLARK. 
Witnesses: 

H.  S.  Johnson, 
Emily  F.  Otis. 
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foait  whom  it  may  concern  i 

Be  it  known  that  1,  Ggstave  Fortmann, 
a  citizen  of  the  United  States,  residing  at 
Philadelphia,  in  the  county  of  JPhiladelphia 
5  and  State  of  Pennsylvania,  haVe  invented 
certain  new  and  useful '  Improvements  in 
Signaling  Devices,  of  which  the  following  is 
a  specification. 

My  invention  relates  to  improvements  in 

10  signaling  devices,  and  more  particularly  to 
an  improved  combined  signal  lamp  and 
license  tag  holder  adapted  to  be  supported 
•  on  a  vehicle,  and  which  is'  adapted  to  signal 
to  a  car  in  the  rear  which  direction  the  ve- 

15  hide  is  to  turn  and  also  illuminate  the 
license  tag. 

A  further  object  is  to  so  construct  a  de- 
vice of  this  character  as  to  prevent  any  light 
from  getting  behind  the  license  tag  and  con- 

20  fining  the  rays  of  light  diri^ctly  upon  the 
taff. 

With  these  and  other  objects  in  view,  the 
invention  consists  in  certain  novel  features 
of  construction  and  combinations  and  ar- 

26  rangements  of  parts  as  will  be  more  fully 
hereinafter  described  and  pointed  out  in  the 
claim. 

In  the  accompanying  drawings:  Figure  1 
is  a  view  in  elevation  illustrating  my  im- 

"^0  proved  signaling  device  showing  the  license 
tag  in  dotted  lines.  Fig.  2  is  a  similar  view 
showing  the  door  open  and  thrown  down- 
ward to  disclose  the  interior  construction. 
Fig.  3  is  a  view  in  longitudinal  vertical  sec- 

35  tion  on  the  line  3 — 3  of  Fig.  4.  Fig.  4  is  a 
view  in  section  on  the  line  4 — 4  of  Fig.  1 
with  a  part  of  the  vertical  partition  broken 
away,  and  Fig.  5  is  a  perspective  view  of  the 
glass  and  its  frame. 

1  represents  the  casing  of  my  improved 
signaling  device  which  is  of  general  semi- 
cylindrical  form  with  the  exception  that  the 
lower  end  is  flared  outward  slightly,  and 
is  closed  at  its  lower  edge  by  means  of  a 

glass  2  secured  in  a  metal  frame  3,  the  latter 
xed  in  the  casing  preferably  Dy  solder. 
The  casing  1  is  divided  by  a  horizontal  par- 
tition 4  and  a  vertical  partition  5  into  three 
chambers  6,  7,  and  8,  respectively.  The 
lower  chamber  8  has  a  mirror  strip  9  secured 
therein,  the  intermediate  portion  of  said 
strip  lying  against  the  lower  face  oi  parti- 
jtinii  4,  and  the  ends  of  said  mirror  strip  posi- 
oued  at  an  angle  as  shown  at  10,  so  that  the 


40 


45 


light  from  a  lamp  11  located  in  chamber  8  65 
is  deflected  downwardly,  and  the  rays  con- 
fined within  certain  limits. 

The  back  plate  12  of  casing  1  extends  be- 
low the  casing  and  forms  a  license  tag  sup- 
port 13.  This  support  13  is  providea  with 
slots  14_for  the  reception  of  bolts  15  which 
are  projected  through  openings  in  a  license 
tag  .16,  and  secured  by  thumb  nuts  17. 
When  the  .license  tag  is  in  position,  the  re- 
flector strip  9  with  its  ends  10  serves  to 
thi-owthe  light  directly  upon  the  tag,  and 
as  the  tag  is  secured  to  the  support  13  con- 
stituting a  portion  of  the  back  plate,  no 
light  can  get  behind  the  tag,  and  hence  the 
light  will  ne  only  on  the  face  of  the  tag,  so 
that  its  number  may  be  readily  seen  at  night. 

The  ends  10  of  the  mirror  strip  9  are  re- 
inforced by  packing  strips  18,  and  this  con- 
struction is  hid  from  view  by  covering  plates 
19  which  also  strengthen  the  construction. 

A  door  20  is  connected  at  its  lower  edge 
by  a  hinge  21  with  the  frame  3  of  glass  2. 
This  door  conforms  in  shape  to  the  shape 
of  the  casing,  and  comprises  an  outer  metal 
frame  22  confining  a  glass  23.  This  door 
when  closed,  fits  snugly  inside  of  the  cas- 
ing and  bears  against  the  plates  19  and 
against  a  rounded  bead  24  secured  to  tlie 
inner  face  of  the  casing  and  extending 
through  a  recess  25  in  partition  5.  In  other 
words,  a  continuous  surface  is  provided  in- 
side the  casing  against  which  the  metal 
frame  22  of  the  door  bears,  and  at  the  free 
edge  of  said  door,  a  bifurcated  tongue  20 
is  located  and  engages  a  screw  27  on  top 
of  the  casing,  and  is  securely  locked  by 
means  of  a  thumb  nut  28  which  is  jammed 
against  the  same. 

Each  of  the  chambers  6,  7,  and  8  is  pro- 
vided with  an  incandescent  lamp  11,  and 
these  lamps  are  connected  electrically  b}' 
suitable  controlling  mechanism  adjacent  the  j 

driver  or  chauffeur,  so  that  he  can  cause  the  | 

lamps  to  become  illuminated  at  will.     The  ] 

lamp  11  in  chamber  8  is  always  lighted  at  lOO     j 
night.    The  glass  23  in  the  door  20  is  reu-  j 

dered  partly  opaque,  and  the  rest  of  the  j 

glass  is  red,  so  that  it  shows  red  in  front  of  ' 

chamber  8,  and  red  letters  "L"  and  "R" 
in  front  of  chambers  6  and  7  respectively.  105 
Of  course,  this  color  might  be  changed  to 
suit  conditions,  but  it  is  preferable  to  have  | 

the  red  in  front  of  chamber  8  which  shows 
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the  customary  dangei;  signaf  at  the  back  of 
the  car. ' 

The  letters  "L"  and  "R''  indicate  that 

the  vehicle  is  to  turn  to  the  iieft  or  right, 

5  and  the  chauffeur  causes  the  lamps  to  become 

illuminated  to  signal  to  the  car  in  the  rear 

his  intention.  _* 

On  the  back  of  the  casing,  a  bracket  29  is 
secured,  and  is  adapted  to  secure  the  signal- 

10  ing  device  to  any  approved  supporting 
bracket  on  a  vehicle.  It  will  therefore  be 
noted  that  my  improved  signaling  device 
dispenses  with  the  necessity  for  any  rear 
light  in  addition  to  its  function  of  signal - 

15  ingj  and  furthermore  the  construction  above 
set  forth  insures  a  clear  illumination  of  the 
license  tag. 

Various  slight  changes  might  be  made  in 
the  general  form  and  arrangement  of  parts 

20  described  without  departing -fi-om  my  in- 
vention, and  hence  I  do  not  limit  myself 
to  the  precise  details  set  forth,  but  consider 
myself  at  libertvt  to  make  such  changes  and 
alterations  as  fairly  fall  ^  within  the  spirit 

25  and  scope  of  the  appended  claim. 

Having  thus  described  my  invention,  what 


I  claim  k»  new  and  desfte  to  secure  by  Let- 
ters  Patent  is . 

A  signaling  device  of  the  character  de- 
scribed, comprising  a  casing  of  9emi-cylii>-  30 
drical  form  and  having  a  flisired  lower  end, 
and  a  .  flat  transparent  bottom  secured  in 
said  flared  lower  end,  horizontal  and  ver- 
tical partitions  dividing  said  casine  into 
three  chambers,  lamps  in  said  chambiers,  a  3s 
doo|* ,  closing  the  front  of  said  casing  and 
containing  signaling  characters  in  front  of 
the  .two  upper  chambers,  a  license  tag  sup- 
port on  the  bottom  of  said  casing  at  the 
rear  thereof,  and  a  mirror  strip  secured  40 
within  the  lower  chamber  with  its  interme- 
diate portion  against  the  horizontal  parti- 
tion and  its  ends  at  an  angle  extending' to 
the  lower  edge  of  the  casing,  substantially 
as  described.  45 

In  testimojiy  whereof  I  have 'signed  my 
name  to  this  specification  in  the  presence  of 
two  subscribing  witnesses. 

GUSTAVE  FORTMANN. 

Witnesses : 

R.  H.  Krenkel, 
Chas.  E.  Potts. 
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In  the  United  States  Circuit  Court  of  Appeals,  in 
and  for  the  Ninth  Circuit,  Northern  District 
of  California. 

JOSEPH  HOTCHNER, 

Plaintiff, 
vs. 

FEDERAL  ELECTRIC  COMPANY,  a  California 
Corporation, 

Defendant. 

Stipulation  Re  Translation  of  French  Patent  No. 

334,837. 

IT  IS  HEREBY  stipulated  by  counsel  for  each 
party  hereto  that  the  annexed  translation  is  a  true 
translation  of  the  French  patent  No.  334,837,  dated 
August  25,  1903,  and  granted  to  Hector  Very. 

CARLOS  P.  GRIFFIN, 

Attorney  for  Appellant. 
CHAS.  E.  TOWNSEND, 
WM.  A.  LOFTUS, 

Attorneys  for  Appellee. 
Dated:  San  Francisco,  California,  this  3d  day  of 
August,  1922. 

[Endorsed] :  No.  3860.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Filed 
August  3,  1922.     F.  D.  Monckton,  Clerk. 


470  Joseph  Hotchner  vs. 

United   States   Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No.  3860. 

JOSEPH  HOTCHNER, 


Appellant, 


vs. 


FEDERAL  ELECTRIC  COMPANY  et  al.. 

Appellees. 

Oreder  Re  Withdrawel  from  Files  of  French  Patent 
Patent  No.  334,837  for  Purpose  of  Translation. 

Good  cause  therefor  appearing,  it  is  hereby  OR- 
DERED that  Mr.  Carlos  P.  Griffin,  counsel  for  the 
appellant,  be  and  hereby  is  allowed  to  withdraw 
from  the  files  Defendants'  Exhibit  "G*'  (French 
Letters  Patent  No.  334,837,  in  three  parts,  photo- 
graphic copy),  for  the  purpose  of  translation  of 
said  exhibit,  the  said  exhibit  and  translation  to  be 
returned  to  the  files  within  five  days  from  date. 
Dated:  San  Francisco,  California,  July  31,  1922. 

WM.  W.  MORROW. 
United  States  Circuit  Judge. 
Received  the  above-mentioned  exhibit  agreeably 
to  said  order. 

CARLOS  P.  GRIFFIN, 
Counsel  for  the  Appellant. 

[Endorsed] :  No.  3860.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Filed  Jul. 
31,  1922.     F.  D.  Monckton. 
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JOSEPH  HOTCHNER, 
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vs. 
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Corporation, 
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and 
JOSEPH  HOTCHNER, 

Appellant, 
vs. 
R.  E.  MORGAN  and  P.  C.  LONG, 

Appellees. 

BRIEF  FOR  APPELLANT. 

PRELIMINARY  STATEMENT. 

This  appeal  is  a  consolidation  of  two  cases,  one, 
the  case  of  Hotchner  vs.  Federal  Electric  Company, 
and  the  other,  Hotchner  vs.  R.  E.  Morgan  and  P.  C. 
Long,  both  of  which  were  tried  by  his  Honor  Judge 
Rudkin,  as  one  case. 

In  the  Federal  case.  United  States  letters  patent 
No.  1,259,237  dated  March  12,  1918,  and  letters  pat- 
ent No.  1,315,187,  dated  September  2,  1919,  upon 
electric  signs,  are  involved,  the  sign  in  question  hav- 
ing the  matter  of  each  patent  in  conjoint  use. 


In  the  Morgan  and  Long  case,  letters  patent  No. 
1,259,237  alone  is  involved. 

Both  of  these  patents  were  filed  in  the  United 
States  Patent  Office  October  19,  1914,  and  that  date 
forms  an  important  part  of  the  case,  as  will  be  later 
shown. 

ASSIGlNMEfNT  OF  ERRORS. 

The  Assignment  of  Errors  in  the  Federal  case  is 
as  follows:  The  Honorable  District  Court  erred  in 
dismissing  the  complaint  herein  as  follows: 

1.  In  holding  the  patent  No.  1,259,237  is  void 
when  only  claim  4  was  in  issue  in  said  action. 

2.  In  holding  that  patent  No.  1,315,187  is  void 
when  only  claims  1,  2  and  3  were  in  issue  herein. 

3.  In  holding  that  claim  4  of  patent  No.  1,259,237 
is  void. 

4.  In  holding  that  claims  1,  2  and  3  of  patent 
No.  1,315,817  are  void. 

5.  In  holding  that  even  if  said  patents  are  valid 
that  neither  of  them  are  infringed. 

6.  In  holding  that  combination  claims  are  void 
because  their  several  elements  may  be  found  separ- 
ately in  the  prior  art. 

7.  In  holding  that  any  patent  in  the  record  nega- 
tives the  patentable  novelty  of  the  claims  in  issue 
in  either  patent  herein. 

8.  In  holding  that  any  public  use  of  a  sign  alleged 
to  have  anticipated  the  claims  of  either  or  both  pat- 
ents was  su'fficient  but  had  to  be  proven. 
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9.  In  holding  that  any  public  use  of  any  sign  of- 
fered in  evidence  herein  was  an  anticipation  of  any 
claim  in  issue  in  either  patent. 

10.  In  making  the  following  decision:  *'The 
claim  that  a  (See  Record,  265)  person  in  this  day 
and  age  can  gain  a  monopoly  on  the  right  to  use 
raised  letters  in  an  electric  sign,  or  upon  the  mere 
mode  employed  to  throw  rays  of  light  from  such  sign 
upon  a  sidewalk  is  to  my  mind  utterly  unfounded. 
The  complaints  in  both  cases  are  therefore  dis- 
missed." 

11.  In  dismissing  the  complaint  at  the  cost  of 
plaintiff.  J  : 

12.  In  not  holding  both  of  said  patents  valid  and 
infringed. 

The  Assignment  of  Errors  in  the  Morgan  and 
Long  case  is  substantially  identical  with  the  Assign- 
ment of  Errors  in  the  Federal  case,  excepting  only 
that  but  one  patent  is  involved  in  that  case.  These 
Assignments  of  Error  are  found  at  pages  343  and 
351  of  the  record. 

THE  INVENTION. 

The  two  patents  here  involved  disclose  and  claim 
electric  signs  of  a  certain  type  in  which  the  lamps 
are  installed  within  the  body  of  the  sign. 

Letters  patent  1,259,237  shows  and  describes  a 
box-like  structure  made  of  metal  with  a  raised  mold- 
ing around  the  elements  of  the  letter  to  produce  the 
letter  form. 


At  the  back  of  this  raised  molding  there  is  a  sheet 
of  translucent  material  to  fill  up  the  letters  space 
between  the  raised  moldings.  This  translucent  ma- 
terial is  then  illuminated  by  lamps  within  the  sign. 

Claim  4  of  this  patent  is  the  only  claim  that  was 
alleged  to  be  infringed,  and  the  case  was  tried  with 
that  statement  made  at  the  beginning  of  it. 

Claim  4  of  this  patent  is — A  sign  comprising  a 
sheet  metal  body  with  a  raised  molding  formed  there- 
in to  define  a  character,  a  sheet  of  translucent  ma- 
terial covering  the  entire  area  of  the  space  bounded 
by  the  greatest  length  and  breadth  of  the  letter  back 
of  the  same  the  edges  of  the  molding  toward  the 
center  of  the  elements  of  the  letter  lying  substan- 
tially in  contact  with  the  translucent  material,  and 
means  to  illiuninate  the  translucent  material  and 
through  which  the  light  shines. 

The  second  patent  discloses  and  claims  a  some- 
what similar  box-like  structure,  but  which  structure 
is  specially  provided  with  lamps  for  illuminating  the 
sidewalk  below  the  sign.  These  lamps  are  installed 
in  a  trough  formed  in  the  lower  edge  of  the  sign  body 
land  the  relation  of  this  trough  to  the  lamps  must 
be  such  as  to  conceal  the  sidewalk  lights  from  a  per- 
son looking  at  the  sign  from  a  distance  in  order  to 
prevent  losing  the  effect  of  the  sign  itself. 

Another  object  of  the  trough  for  illuminating  the 
sidewalk  is  to  aid  in  affording  a  reflector  for  illum- 
inating the  letters  themselves  in  the  body  of  the 
sign,  so  that  the  trough  not  only  accomplishes  the 
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sidewalk  illumination  but  aids  in  improving  the  il- 
lumination of  the  letters  of  the  sign,  but  this  is  only 
one  object  of  the  sidewalk  reflector. 

The  claims  involved  in  this  case  are  as  follows : 

1.  In  an  illuminated  sign,  a  sign  body,  a  lamp  lo- 
cated within  said  body  to  illuminate  a  character  car- 
ried thereby,  a  lamp  below  the  first  lamp  to  illum- 
inate the  sidewalk  below  the  sign,  and  means  inter- 
cepting the  rays  from  the  latter  light  when  the  sign 
is  observed  at  some  distance  horizontally  therefrom. 

2.  In  an  illuminated  sign,  a  sign  body,  a  trans- 
lucent character  carried  thereby,  a  concealed  light 
to  illuminate  said  translucent  character,  a  reflector 
below  the  lamp  to  direct  the  light  from  said  lamp 
through  the  character,  and  another  light  upon  the 
opposite  side  of  said  reflector  from  said  first  lamp 
for  illuminating  the  sidewalk  below  the  sign. 

3.  In  an  illuminated  sign,  a  sign  body,  a  trans- 
lucent character  carried  thereby,  a  lamp  within  the 
sign  body  to  illuminate  the  character,  a  reflector  to 
direct  the  light  from  said  lamp  through  the  charac- 
ter, and  another  light  adjacent  said  reflector  so 
placed  that  the  rays  therefrom  will  strike  the  op- 
posite side  of  the  reflector  and  illuminate  the  side- 
walk below  the  sign. 

The  patents  in  question  are  shown  at  page  372 
and  376  respectively  of  the  record.  More  than  25 
United  States  and  foreign  patents  were  set  up  as 
anticipating  the  claims  in  issue,  but  only  15  of 
them  were  offered  in  evidence,  and  of  these  Wortley, 


—6— 

No.  1,128,741,  dated  February  16,  1915  is  five 
months  later  than  the  filing  date  of  either  patent  so 
that  it  is  not  applicable  to  any  claim  in  issue  here- 
in (Rec.  page  417). 

Similarly  Harris  No.  1,238,763,  September  4, 
1917,  was  not  filed  until  a  year  and  4  months  follow- 
ing the  filing  date  of  both  patents  so  that  it  is  not 
applicable  to  any  claim  in  either  patent  as  a  refer- 
ence.    (Rec.  page  438). 

In  addition  to  the  patents,  a  number  of  public  uses 
were  also  alleged  as  anticipating  patent  No.  1,259,- 
237,  but  no  sign  was  shown  to  be  in  public  use  which 
in  any  way  resembled  the  sign  shown  in  patent  No. 
1,315,187,  although  something  was  said  by  some  of 
the  witnesses  that  it  was  common  to  make  signs 
open  at  the  bottom,  as  if  such  a  statement  as  that 
could  anticipate  the  claim  of  a  patent. 

THE  EVIDENCE 

Taking  up  the  evidence  in  the  order  of  its  intro- 
duction plaintiff's  exhibits  3  and  4  are  photographs 
of  the  sign  made  by  Morgan  and  Long  (See  page  39 
of  the  record  and  the  following  page  for  a  descrip- 
tion of  the  sign). 

There  is  no  testimony  whatever  in  the  record,  at 
any  place  to  contradict  this  testimony  and  obviously 
there  could  not  be  for  it  is  apparent  upon  an  exami- 
nation of  the  photographs  that  the  *' lunch"  sign 
made  by  Morgan  and  Long  is  substantially  identical 
with  claim  4  of  the  patent  No.  1,259,237  which  it  is 
alleged  to  infringe. 


Plaintiff's  exhibits  5  and  6  (see  page  41  of  the  rec- 
ord) show  a  sign  made  by  the  Federal  Electric  Com- 
pany installed  at  11th  and  Broadway,  in  Oakland. 
There  is  some  contradictory  testimony  about  these 
signs,  but  no  one  can  look  at  them  and  fail  to  see  the 
raised  molding  surrounding  the  edge  of  the  letter 
and  the  trough  in  the  bottom  of  the  sign  body  which 
houses  the  lights  for  illuminating  the  sidewalk,  made 
in  accordance  with  the  claims  in  issue. 

Another  photograph  of  these  same  signs  is  plain- 
tiff's exhibit  7. 

THE  PATENTS  IN  EVilDENCE 

The  Murray  patent — (page  380) — shows  an  elec- 
tric sign  of  a  box  like  character  with  a  plurality  of 
raised  lips  struck  out  of  the  face  of  the  sign,  the 
openings  thus  produced  allowing  some  light  to  es- 
cape from  the  interior  of  the  sign  body. 

The  claim  in  issue  is  a  very  specific  one  having  the 
following  elements     (page  374): 

(1)  Sheet  metal  body. 

(2)  Raised  moulding  to  define  a  character. 

(3)  Sheet  of  translucent  material  back  of  letter 
covering  entire  back  of  letter. 

(4)  Edges  of  moulding  substantially  in  contact 
with  translucent  plate. 

(5)  Means  to  illuminate  the  character. 

It  is  obvious  on  comparing  the  above  claim  with 
the  Murray  patent  that  it  has  no  such  moulding  at 
all  and  obviously  no  moulding  edge  that  could  con- 
tact with  the  translucent  material. 


The  Bock  patent  shows  simply  and  only  a  window 
sign  made  up  of  tinfoil  (page  386,  lines  95  et  seq.). 
This  letter  is  a  mere  transparency  glued  or  fastened 
on  a  glass  window  pane. 

The  Muller-Thym  patent — (page  388) — simply 
shows  a  letter  with  a  raised  rim  around  the  letter, 
in  the  recesses  of  which  pieces  of  glass  are  secured. 
This  is  not  the  way  the  glass  is  put  in  the  patentee's 
sign  at  all.  If  this  sign  was  provided  with  sheets  of 
glass  such  as  applicant  uses  there  would  be  a  pocket 
all  around  the  letter  to  collect  dust  and  dirt  of  all 
kinds. 

The  Amy  patent — (page  392) — is  somewhat  the 
same  as  the  'Muller-Thym  patent.  It  certainly  does 
not  show  a  raised  moulding  such  as  the  patentee  has 
disclosed. 

The  Very  patent — (page  400  of  the  record) — 
bears  not  the  remotest  resemblance  to  the  sign  made 
under  the  claim  in  issue.  It  is  apparent  that  it  is 
nothing  more  than  a  built-up-glass  letter  consisting 
of  a  series  of  separate  glass  plates. 

The  Genies  patent — (page  406) — is  simply  and 
only  a  sort  of  spot  light  for  illuminating  a  sign  or 
number  plate  on  an  automobile,  it  is  in  no  way  like 
the  signs  shown  in  the  patent  here  in  issue. 

The  Thorne  patent — (page  422) — shows  an  en- 
closed transparent  sign  with  a  flat  front.  The  let- 
ters are  not  raised  nor  does  it  have  any  lamps  for 
sidewalk  illumination.  What  it  was  placed  in  evi- 
dence for  is  impossible  to  understand. 
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The  Clark  patent — (page  426) — shows  a  headlight 
dimmer  with  a  series  of  holes  punched  in  it  to  pro- 
duce letters,  and  to  illuminate  something  in  front  of 
the  headlight.  It  is  a  sign,  but  it  does  not  have 
anything  like  any  element  in  any  claim  in  issue 
herein. 

The  earlier  Wortley  patent  of  1911 — (page  430) — 
consists  of  a  box-like  sign  below  which  are  a  series 
of  bell-hke  members  carrying  letters.  The  top  line 
reads  ''DOE"  and  the  lower  line  reads,  ''CLOTH- 
ING." In  common  with  the  later  Hotchner  patent 
it  lights  the  sidewalk,  but  does  just  exactly  what 
that  patent  prevents,  i.  e.  shows  light  from  the  lower 
lamps  to  an  observer  at  a  distance  horizontally 
therefrom.  This  patent,  of  course,  has  nothing*  to 
do  with  the  raised  moulding  sign. 

The  Wiley  patent — (page  441) — is  for  a  box-like 
sign  body  with  raised  glass  letter  fronts.  It  does 
not  in  faintest  degree  compare  with  the  sign  de- 
scribed in  claim  4  of  the  earliest  Hotchner  patent, 
and  has  nothing  in  common  with  the  other  patent 
at  all. 

The  Little  patent — (page  451) — is  dated  April 
30,  1861.  It  shows  a  wood  front  sign  with  recessed 
letters.  The  description  is  very  faulty,  but  it  ob- 
viously does  not  have  a  metal  front  with  a  raised 
moulding  having  the  edges  of  the  moulding  in  con- 
tact with  the  translucent,  and  also,  it  does  not  show 
any  means  for  sidewalk  illumination,  so  of  course,  it 
could  not  meet  any  one  of  the  three  claims  in  issue 
in  the  second  patent. 
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The  patent  to  plaintiff  of  1904— (page  454)— was 
considered  in  the  prosecution  of  the  case  in  the  pat- 
ent office.  It  shows  a  sign  on  which  wooden  mould- 
ings are  secured  to  outline  a  letter.  The  patent  of- 
fice did  not  consider  this  patent  to  anticipate  the 
limited  claim  in  issue  herein  and  it  certainly  has 
defects  which  the  present  invention  corrects.  One 
of  the  alleged  public  uses  was  on  a  sign  in  Los  An- 
geles constructed  as  disclosed  by  this  patent.  See 
deposition  of  Paul  D.  Howse  (pages  135  to  145)  and 
the  defects  of  this  sign  set  forth  in  the  deposition  of 
W'.  W.  Ferris  (page  306)  and  the  testimony  of 
Mr.  Hotchner  (page  297).  Suffice  it  to  say  this 
structure  does  not  present  the  matter  of  claim  4  of 
the  earlier  Hotchner  patent,  and  has  no  bearing  on 
the  later  patent. 

The  Clark  patent  shows  an  open  bottomed  sign 
body,  with  a  sign-board  below  the  same.  Neither 
the  lamps  nor  the  reflectors  are  placed  as  described 
in  the  second  Hotchner  patent,  nor  is  the  patented 
sign-body  open  at  the  bottom  as  is  the  Clark  sign. 

The  Fortman  patent  shows  an  automobile  tail 
light  which  has  three  compartments,  each  of  which 
has  a  translucent  cover  to  the  rear,  and  one  of  these 
is  open  at  the  bottom.  This  is  not  the  construction 
claimed,  and  as  it  is  a  disclosure  after  the  time  of 
the  patentee's  date  of  reduction  to  practice  (see 
page  292  and  page  319)  it  is  not  a  reference  against 
the  present  claims  imder  well-known  decisions. 
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This  is  the  last  of  the  paper  references  cited  and 
it  is  apparent  that  none  of  them  meet  the  claims  in 
issue. 

The  public  uses  alleged  consist  of  a  sign  at  Los 
Angeles,  a  sign  at  Portland,  Oregon,  and  a  series  of 
signs  made  at  Denver,  Colorado. 

The  Los  Angeles  sign  referred  to  in  the  deposi- 
tion of  Paul  D.  Howse  (pages  135  to  145)  has  been 
referred  to  above  as  being  made  under  Hotchner's 
earlier  patent  or  at  least  of  the  same  kind. 

The  Portland  sign  shows  on  its  face  that  its 
flanges  around  the  letter  are  not  of  the  kind  de- 
scribed in  the  claim  in  which  the  raised  moulding 
contacts  with  the  translucent  material. 

The  testimony  of  J.  C.  Zancker  shows  on  its  face 
that  he  does  not  know  what  he  is  testifying  about 
(see  pages  171  and  172)  where  he  is  asked  if  he 
recognizes  any  difference  between  the  Hotchner 
signs  made  with  one  construction  and  the  Oregon 
Hotel  sign  of  another  construction.  He  says,  ''I  do 
not  recognize  any  mechanical  difference." 

A  mere  inspection  of  the  large  Oregon  Hotel  sign 
photo  and  the  Hotchner  signs  and  the  cuts  of  the 
patent  show  him  to  be  very  weak  not  to  see  obvious 
things.  The  remainder  of  his  testimony  is  mere 
hearsay. 

This  leaves  the  signs  made  at  Denver  to  be  last 
considered.  They  were  made  by  the  Prismatic  Sign 
Co.  of  Denver,  Colo,  and  it  is  apparent  from  the 
testimony  about  them  that  only  one  of  them,  to 
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wit,  the  one  made  for  the  Denver  Electrical  Com- 
pany was  made  at  a  date  early  enough  to  have  any 
effect  on  the  earlier  patent.  They  are  merely  pub- 
lic uses  at  best,  they  must  be  proved  with  the  utmost 
force  and  any  discrediting  facts  take  them  out  of  the 
realm  of  anticipations.  The  Littleton  Colorado  sign 
is  supported  only  on  parol  testimony  and  is  for  that 
reason  insufficiently  proven. 

Mackenzie  talks  of  a  number  of  signs  made  like 
these  signs,  but  only  the  Denver  Electrical  Company 
sign  is  of  a  date  more  than  two  years  prior  to  the 
filing  date  of  the  patent  in  question. 

There  is  nothing  in  any  of  the  sign  erecting  per- 
mits placed  in  evidence  to  show  that  a  particular 
kind  of  sign  was  installed  at  the  date  in  question, 
and  as  to  the  Denver  Electrical  Co.  sign  the  very 
inspector  who  examined  the  sign  when  it  was  hung, 
and  inspected  it  testified  that  when  he  inspected  it, 
it  had  no  raised  moulding  such  as  the  sign  now  has 
which  was  placed  in  evidence  (see  pages  315  and 
316).  This  testimony  is  entitled  to  the  greatest 
weight  as  it  was  given  by  one  having  no  interest  in 
the  suit  who  is  accidentally  living  here  in  San  Fran- 
cisco. Certainly  the  inspector  knew  as  much  about 
the  sign  in  question  as  any  one  could. 

In  addition  he  is  borne  out  in  his  statements  by 
W.  W.  Ferris  (pages  304,  305).  It  is  claimed  these 
raised  moulding  signs  were  installed  in  Denver 
about  1912  and  1913,  and  that  they  remained  in  the 
same  condition  from  then  to  date.    Mr.  Ferris  went 
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to  Denver  a  number  of  times  from  1911  to  1914  look- 
ing for  new  ideas  in  the  electric  sign  business,  and 
carefully  observed  the  signs  then  displayed  (Feb. 
1914)  and  saw  no  signs  of  the  character  of  the  Hotch- 
ner  patent. 

The  patented  sign  is  usually  referred  to  under 
its  trade  name  "The  Luminous  Sign;'*  and  he  says 
at  all  the  places  mentioned  as  having  signs  with 
raised  mouldings  installed  earlier  than  1914,  that  he 
saw  no  such  signs  at  the  Denver  Electric  Co.  store, 
May's  Department  store,  516  Sixteenth  St  at  757 
Broadway.  He  passed  these  places  both  in  the  day 
and  at  night  looking  for  new  ideas.  Surely  if  such 
a  thing  was  then  installed  he  would  have  seen  it. 

This  sort  of  testimony  from  persons  in  the  trade  is 
acceptable  to  prove  that  such  a  thing  was  not  known 
at  that  time,  (see  Shirley  vs.  Anderson,  8  Fed.  905) 
in  which  it  was  held  that  '* testimony  that  a  firm 
made  thousands  of  dozens  of  the  article  in  question 
is  not  sufficient  where  none  of  the  articles  were 
produced  and  where  men  of  the  trade  testified  that 
they  never  saw  such  a  thing."  (See  also  Kraatz  vs. 
Tienmann,  79  Fed.  321). 

In  Haughey  vs.  Myer  it  was  held  that  '^  although 
considerable  evidence  was  introduced,  the  fact  that 
he  was  unable  to  produce  a  single  device  antedating 
the  patent  deprived  his  evidence  of  that  certainty 
necessary  to  overthrow  a  patent."  Here  the  single 
article  produced  is  stated  by  its  inspector  to  be  in  a 
different  form  from  that  which  it  was  in  when  in- 
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stalled.    See  Mr.  Thome's  testimony  page  313.  This 
is  sufficient  to  completely  discredit  this  testimony. 

The  courts  hold  that  to  prove  want  of  novelty, 
*'that  every  reasonable  doubt  should  be  resolved 
against  the  party  asserting  want  of  novelty." 

Kinnear  Co.  vs.  Capital  Co.,  81  Fed.  491,  and  the 
Supreme  Court  said  in  Deering  vs.  Winoria,  155  U, 
S.286: 

' '  Granting  witnesses  to  be  of  the  highest  character, 
and  never  so  conscientious  in  their  desire  to  tell  only 
the  truth,  the  possibility  of  their  being  mistaken  as 
to  the  exact  device  used,  which,  though  bearing  a 
general  resemblance  to  the  one  patented  may  dif- 
fer from  it  in  the  very  particular  which  makes  it 
patentable,  is  such  as  to  render  oral  testimony  pecul- 
iarly untrustworthy  particularly  so  if  the  testimony 
is  given  after  the  lapse  of  years  from  the  time  th« 
alleged  anticipating  device  was  used.  If  there  be 
added  to  this  a  personal  bias,  or  an  incentive  to  color 
the  testimony  in  the  interest  of  the  party  calling  the 
witness,  to  say  nothing  of  downright  perjury,  its 
value  is,  of  course,  still  more  impaired."  To  the  same 
effect  is  the 

Barbed  Wire  patent  case,  143  U.  S.  275. 

''In  view  of  the  unsatisfactory  character  of 
such  testimony,  arising  from  the  forgetfulness 
of  witnesses,  their  liability  to  mistakes,  their 
proneness  to  recollect  things  as  the  party  cal- 
ling them  would  have  them  recollect  them  aside 
from  the  temptation  to  actual  perjury,  courts 
have  not  only  imposed  upon  defendants  the  bur- 
den of  proving  such  devices,  but  have  required 
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that  the  proof  shall  be  clear,  satisfactory  and 
beyond  a  reasonable  doubt.  Witnesses  whose 
memories  are  prodded  by  the  eagerness  of  inter- 
ested parties  to  elicit  testimony  favorable  to 
themselves  are  not  usually  to  be  depended  upon 
for  accurate  information.  The  very  fact,  which 
courts  as  well  as  the  publia  have  not  failed 
to  recognize,  that  almost  «yery  important 
patent,  from  the  cotton  gin  of  Whitney  to 
the  one  under  consideration,  has  been  at- 
tacked by  the  testimony  6t  witnesses  who 
imagined  they  had  made  similar  discover- 
ies long  before  the  patentee  had  claimed  to 
have  invented  his  device,  has  tended  to  throw 
a  certain  amount  of  discredit  upon  all  that  class 
of  evidence,  and  to  demand  that  it  be  subjected 
to  the  closest  scrutiny.  Indeed,  the  frequency 
with  which  testimony  is  tortured,  or  fabricated 
outright,  to  build  up  the  defence  of  a  prior  use 
of  the  thing  patented  goes  far  to  jjastify  the 
popular  impression  that  the  inventor  may  be 
treated  as  the  lawful  prey  of  the  infringer.** 

Many  cases  express  the  same  ideas  of  which  see 
Wetherell  vs.  Keith,  27  Fed.  364;  Hawes  vs.  Antis- 
dale.  Fed.  case  6234;  American  Co.  vs.  Weston,  59 
Fed.  147. 

LAW  POINT  NO.  1. 

THE  DATE  OF  THE  INV#]NTION 

The  patentee  testifies  that  the  first  sign  made  in 
accordance  with  the  patent  was  sold  to  Max  Shirp- 
ser,  December  5,  1913  (see  page  293)  and  that  both 
inventions  were  originally  made  in  1910,  at  the  fac- 
tory 837  Ellis  Street.    Mr.  Meeks  corroborates  this 
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testimony  as  to  the  making  of  the  signs  in  1910  (see 
page  319). 

See  Ency.  of  Evidence,  Col.  9,  page  646,  in  which 
it  is  stated:  "Where  the  validity  of  the  patent  is  as- 
sailed on  the  ground  of  anticipation,  and  the  party 
asserting  invalidity  has  introduced  evidence — of 
anticipation — it  is  proper  to  permit  the  patentee  to 
show  that  prior  to  that  date  he  had  reduced  the 
invention  covered  by  his  claim  to  practice  in  a  work- 
ing form." 

This  is  supported  by  the  cases  of  St.  Paul  vs.  Stan- 
ley, 140  U.  S.  184  and  Clark  vs.  Willimantic,  140  U. 
S.  492. 

It  is  undeniably  the  law  today  and  necessitates  all 
public  use  testimony  to  be  of  facts  more  than  two 
years  prior  to  the  filing  date  of  the  patent  applica- 
tion under  Section  4886  of  the  Revised  Statutes 
where  a  prior  date  of  invention  is  shown. 

The  provision  is:  Any  person  who  has  invented 
or  discovered  any  new  and  useful  art  machine, — 
not  known  or  used  by  others  in  this  country  before 
his  invention  thereof — and  not  in  public  use  or  on 
sale  in  this  country  more  than  two  years  prior  to  hin 
application — may — obtain  a  patent  therefor. 

This  eliminates  all  save  the  Denver  Electrical  Co. 
sign  and  the  parol  proven  Littleton  sign  from  con- 
sideration here,  and  the  former  is  so  discredited  by 
the  testimony  of  the  inspector  of  the  Department  of 
Electricity  of  Denver  that  it  ought  not  to  be  accepted 
as  sufficiently  proven. 
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LAW  POINT  NO.  2. 

THE  DECISION  GOES  BEYOND  THE  MATTER 

IN  ISSUE 

Claim  4  only  of  the  earlier  patent  and  claims  1,  2 
and  3  only  of  the  later  patent  were  in  issue,  but  the 
decision  holds  both  patents  void.  This  is  clearly  a 
decision  beyond  any  issue  on  either  patent.  No  evi- 
dence was  introduced  on  either  side  to  support  any 
findings  on  claims  other  than  those  placed  in  issue 
at  page  35. 

It  is  elementary  that  any  decree  must  be  within 
the  issues  of  the  case  and  must  have  evidence  to  sup- 
port it. 

Citation  6i  authorities  should  be  unnecessary^  on 
such  a  self  evident  proposition.  Obviously  the  de- 
cree should  be  modified  to  correspond  with  the  is- 
sues in  any  event. 

The  cases  of  Crockett  vs.  Lee,  20  U.  S.  522,  Piatt 
vs.  Vattier,  34  U.  S.  405  and  Knox  vs.  Smith,  45  U.  S. 
298  are  authority  for  the  statement  that  the  relief 
afforded  by  the  decree  must  conform  to  the  case 
made  out  by  the  pleading,  as  well  as  to  the  proof. 

It  has  also  been  held  that  ''evidence  given  in  an 
Equity  suit,  but  not  being  within  any  issue  framed 
by  the  parties,  must  be  disregarded  on  the  hearing, 
although  it  may  have  been  received  without  objec- 
tion; and  a  decree  founded  on  evidence  of  that  char- 
acter will  be  reversed  4  Barb.,  265  and  see  also  Cloud 
vs.  Whiteman,  2  Har.  401. 
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LAW  POINT  3. 

The  decision  upon  which  the  decree  was  entered 
is  as  follows :  "The  claim  that  a  person  in  this  day 
and  age  can  gain  a  monopoly  on  the  right  to  .ise 
raised  letters  in  an  electric  sign,  or  upon  the  mere 
mode  eraployed  to  throw  rays  of  light  from  such 
sign  upon  the  sidewalk  is  to  my  mind  utterly  un- 
founded. The  complaints  in  both  cases  are  there- 
fore dismissed." 

This  decision  shows  a  total  misapprehension  of 
what  the  issues  of  the  case  are.  The  patentee  claims 
nothing  the  Learned  Judge  sets  forth  in  the  above 
decision  save  that  as  to  the  elements  which  he  has 
mentioned  they  happeA  to  be  parts  of  the  complete 
combination  set  forth  in  the  claims  in  issue  in  the 
two  patents.  The  patentee  does  not  claim  a  monop- 
oly on  merely  a  raised  letter  in  connection  with  an 
electric  sign.  What  he  is  entitled  to  and  what  he 
claims  is  set  forth  in  the  full  Series  of  elements  in 
Claim  4  of  the  first  patent  and  the  full  series  of 
elements  set  forth  in  Claims  1,  2,  and  3  of  the  second 
patent.  It  is  no  answer  to  say  that  because  parts 
of  the  claims  are  old  that  they  are  void. 

Combination  claims  must  be  read  as  a  whole  no 
element  can  be  omitted  therefrom  nor  can  any  ele- 
ment be  added  thereto. 

In  Fay  vs.  Cordesman,  109  IT.  S'.  408,  the  Supreme 
Court  has  the  following  to  say: 

"The  claims  of  the  patents  sued  on  in  this  case 
are  claims  for  combinations. — ^If  it  be  a  claim  to  a 
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combination,  and  be  restricted  to  specified  elements, 
all  must  be  regarded  as  material,  leaving  open  only 
the  question  whether  an  omitted  part  is  supplied 
by  an  equivalent  device  or  instrumentality."  Hun- 
dreds of  other  cases  express  this  same  thought  and 
it  is  beyond  peradventure  the  law  today. 

CONCLUSION 

These  cases  should  be  reversed: 

1.  Because  it  is  obvious  to  any  one  looking  at  the 
signs  made  by  both  defendants  that  they  are  sub- 
stantially copies  of  the  signs  disclosed  in  the  patents, 
at  least  as  to  the  matter  covered  by  Claim  4  of  the 
first  patent  and  Claims  1,  2  and  3  of  the  second 
patent. 

2.  The  prior  patented  art  was  fully  considered 
by  the  Patent  Office  and  nothing  appears  herein 
which  follows  the  claims  in  issue  of  either  patent. 

3.  The  public  uses  alleged  are  either  to  non- 
pertinent  facts,  or  else  are  so  questionable,  either 
because  based  wholly  on  parol,  or  because  of  direct 
contradiction  of  a  disinterested  witness  as  to  be  not 
acceptable  under  well  known  rules  of  patent  law 
referred  to  above. 

4.  Most  of  the  public  use  matter  attempted  to  be 
proved  in  the  case  is  within  the  two  years'  period 
prior  to  the  applications  for  the  patents  and  hence 
is  not  applicable  as  evidence  of  invalidity.  In  the 
single  instance  of  the  Denver  Electrical  Company 
sign,  it  is  apparently  two  weeks  or  three  weeks  over 
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the  two  years'  period,  but  it  has  been  so  discredited 
by  its  inspector  that  it  should  not  be  accepted  as 
evidence  and  of  course,  the  parol  proven  Littleton 
sign  cannot  overthrow  a  patent. 

5.  The  patentee  made  and  sold  a  sign,  made  in 
accordance  with  the  disclosure  of  Claim  1,  in  Decem- 
ber, 1913  and  is  corroborated  as  to  the  production, 
in  1910,  of  a  full  sized  letter,  which  letter  has  been 
placed  in  evidence  herein. 

6.  The  decrees  in  both  cases  should  be  reversed 
to  remove  from  them  matter  upon  which  not  a  shred 
of  testimony  was  taken  by  either  side. 

7.  It  is  not  in  the  spirit  of  the  patent  law,  nor 
in  the  trend  of  present  day  decisions  to  seek  by 
technical  construction  all  possible  avenues  to  defeat 
a  patent.  It  has  been  expressed  in  Topliff  vs.  Top- 
liff,  145  U.  S.  156,  as  follows:  '^The  object  of  the 
patent  law  is  to  secure  to  inventors  a  monopoly  of 
what  they  have  actually  invented  or  discovered,  and 
it  ought  not  to  be  defeated  by  too  strict  and  tech- 
nical, adherence  to  the  letter  of  the  statute,  or  by 
the  application  of  artificial  rules  of  interpretation." 

The  case  is  respectfully  submitted  for  reversal, 
with  costs  to  appellant.    '  // 

al'^-i/:2'=^^^.r^.....- 

Attorney  for  Joseiph  Hotchner. 
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This  appeal  embraces  two  suits  against  two 
different  sets  of  defendants  and  involving  differ- 
ent structures  of  different  manufacturers.  It  was 
agreed  that  the  two  cases  might  be  tried  together 
(R.  33). 


While  the  showing  of  alleged  infringement  by 
the  Federal  Electric  Company  in  case  No.  577  is 
based  largely  on  guess-work  and  hearsay,  there 
was  almost  a  total  lack  of  evidence  going  to  sJiow 
what  the  defendants  Morgan  and  Long  in  case 
No.  507  were  charged  to  be  guilty  of.  We  may 
for  the  purpose  of  this  appeal  assume  that  the 
structures  of  the  different  defendants  are  substan- 
tially the  same. 

The  entire  record  of  plaintiff-appellant  aptly 
illustrates  the  admonition  of  the  Court  of  Appeals 
for  the  3rd  Circuit  in  Fried  Krupp  Aktien~Ges- 
ellschaft  v.  Midvale  Steel  Co.,  191  Fed.  588: 

"We  deem  it  proper,  however,  to  say  for 
the  guidance  of  patent  practitioners  in  this 
circuit  that  it  should  be  borne  in  mind  that 
infringement  is  not  only  a  question  of  fact, 
but  is  a  tort  or  wrong,  the  burden  of  establish- 
ing which,  as  in  all  torts,  clearly  rests  on  those 
who  charge  such  wrong.  The  absence  of  actual 
fact  proof  is  not  met  by  the  presence  of  ex- 
pert speculations  no  matter  how  voluminous." 

The  plaintiff's  bill  of  complaint  charged  infringe- 
ment of  two  patents  issued  to  the  plaintiff,  both 
relating  to  electric  signs.  The  cases  were  tried 
in  open  court  before  Judge  Rudkin  who,  after  hear- 
ing the  evidence  and  having  opportunity  to  observe 
the  witnesses,  dismissed  the  bills  for  lack  of  equity. 

The  features  of  defendant's  signs  which  plaintiff 
asserts  constitute  an  infringement  of  his  patents 
are  so  common-place  that  the  trial  Judge  expressed 
great   amazement   that    anyone   would    assert   that 


they    were    within   the    protection   of   an    existing 
patent. 

Defendant's  sign,  which  plaintiff  contends  in- 
fringes his  first  patent,  namely.  Patent  No.  1,259,- 
237,  of  March  12,  1918,  is  exemplified  by  defend- 
ant's Exhibit  W.  It  is  made  as  follows:  An  open- 
ing of  the  shape  of  a  letter  is  cut  in  a  piece  of  sheet 
metal.  A  raised  strip  of  molding  is  placed  around 
the  border  of  this  opening  solely  for  the  sake  of 
adornment  and  back  of  this  opening  is  a  plain 
sheet  of  glass  or  translucent  material  to  let  the 
light  shine  through.  The  court,  after  hearing  the 
prima  facie  proofs  of  plaintiff  was  reluctant  to 
believe  that  plaintiff's  charge  of  infringement  was 
based  on  the  use  of  so  common  an  expedient  and 
the  court  made  further  inquiry  as  follows: 

''The  Court.  What  is  it  the  plaintiff  claims 
under  his  patent — the  exclusive  right  to  use 
this?  . 

Mr.  TowNSEND.  Apparently,  from  the  pri- 
ma facie  case,  they  claim  any  sort  of  a  beveled 
border  as  an  infringement. 

Mr.  Griffin.  We  claim  the  right  to  use  any 
kind  of  a  raised  metal  molding. 

The  Court.  And  you  claim  no  one  else  has 
a  right  to  use  it. 

Mr.  Griffin.  We  claim  no  one  else  has  the 
right  to  use  the  metal  molding  in  connection 
with  this  translucent  letter  with  the  illumina- 
tion in  the  back  of  the  character,"  (Record 
p.  239.) 

The  structure  which  plaintiff  asserts  infringes 
his  second  patent,  namely,  No.  1,315,187,  daterl 
September   2,   1919,  is   sho^vn  by   defendant's   Ex- 
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hibit  EE.  It  consists  merely  in  arranging  a  trough- 
shaped  reflector  on  the  bottom  of  an  interiorly 
lighted  sign  and  placing  a  row  of  lamps  in  this 
reflector  so  that  light  will  be  reflected  down  on 
to  the  sidewalk.  The  proofs  show  that  this  has 
been  required  by  the  City  Ordinances  of  various 
municipalities  for  many  years  prior  to  the  filing 
date  of  the  patent.  The  court  very  properly  at 
the  close  of  the  trial  ruled  as  follows: 

"The  Court.  The  claim  that  a  person  in 
this  day  and  age  can  gain  a  monopoly  on  the 
right  to  use  raised  letters  in  an  electric  sign, 
or  upon  the  mere  mode  employed  to  throw  rays 
of  light  from  such  sign  upon  a  sidewalk,  is,  to 
my  mind,  utterly  unfounded. 

The  complaints  in  both  cases  are,  therefore, 
dismissed." 

The  fallacy  of  plaintiff's  case  lies  in  this:  He 
is  grossly  mistaken  as  to  what  his  first  patent  covers, 
and,  in  regard  to  his  second  patent,  he  is  mistaken 
as  to  what  defendant  is  making  and  selling. 

The  defenses  are: 

I.  With  respect  to  Hotchner  Patent  No.  1,259,- 
237,  hereinafter  called  the  "raised  molding  sign'': 

(1)  Non-infringement,  and 

(2)  Invalidity  on  account  of 

(a)  anticipation  by  prior  use  and  prior 
patents ; 

(b)  introduction    of    new    matter    into 
the  application  after  filing. 


II.  With  respect  to  Hotclmer  Patent  No.  1,315,- 
187,  hereinafter  called  the  "sidewalk  illumination 
sign": 

(1)  Non-infringement,  and 

(2)  Invalidity  on  account  of 

(a)  lack   of  invention   in  view   of  the 
state  of  the  prior  art,  and 

(b)  aggregation. 

Re:   Patent  No.   1,259,237,   dated   March   12,   1918:    (Raised 
Molding  Sign). 

Plaintiff  declares  on  but  one  claim  of  this  patent, 
to  wit,  claim  4.    That  claim  is  as  follows: 
A  sign  comprising: 

(1)  A  sheet  metal  body  with  a  raised  molding 
formed  therein  to  define  a  character. 

(2)  A  sheet  of  translucent  material  covering 
the  entire  area  of  the  space  bounded  by  the  greatest 
length  and  breadth  of  the  letter  back  of  the  same. 

(3)  The  edges  of  the  molding  toward  the  center 
of  the  elements  of  the  letter  lying  siihstantially  in 
contact  tvitli  the  translucent  material. 

(4)  And  means  to  illuminate  the  translucent 
material  and  through  which  the  light  shines. 

This  claim  was  woven  into  the  application  some 
2%,  years  after  the  filing  of  the  application.  Plainly, 
it  requires  with  respect  to  condition  or  element  (3) 
that  the  edges  of  the  molding  contact  with  the  sheet 
of  glass,  in  other  words,  an  overhanging  molding, 
as  shown  in  Figs.  2  and  4  of  the  patent,  and  em- 


bodied  in  defendant's  Exhibits  "X"  and  "Y",  whicli 
plainti:ff's  counsel  admitted  to  be  correct  representa- 
tions of  the  drawings  of  this  patent  (R.  252  and 
253). 

Non-Infringement. 

Defendant's  sign,  as  will  be  seen  by  an  inspection 
of  defendant's  Exhibit  W,  does  not  have  a  raised 
molding,  the  edge  of  which  contacts  with  the  glass 
or  translucent  material.  This  molding  is  turned 
outwardly  and  its  edge  lies  not  against  the  glass, 
but  against  the  sheet  metal  body.  In  other  words, 
Hotchner's  molding  forms  a  support  or  rest  for 
the  glass,  whereas  defendant's  molding  is  merely 
for  ornamental  eifect  and  the  glass  contacts  only 
with  the  sheet  metal  body  or  frame  of  the  letter. 

It  thus  appears  that  even  if  claim  4  be  valid, 
it  is  not  infringed  by  defendant. 

However,  this  claim  is  invalid  for  two  reasons: 

(a)  It  departs  from  the  disclosure  of  the  Hotch- 
ner  drawings  and  specification;  in  fact,  it  is  incon- 
sistent with  the  teachings  of  the  Hotchner  patent, 
and 

(b)  It  is  invalidated  by  prior  patents  and  prior 
public  uses. 

Re:  New  Matter: 

The  court  will  notice  that  this  claim  specifies 
particularly  that  the  sheet  of  translucent  material 
shall  cover  ^Hhe  entire  area  of  the  space  hounded 
hy  the  greatest  length  and  breadth  of  the  letter 


hack  of  the  same/'  Now,  it  is  a  very  simple  matter 
to  demonstrate  that  a  rectangular  piece  of  glass  can- 
not, with  but  the  single  exception  of  the  letter  "I," 
be  applied  to  the  Hotchner  construction  as  shown 
and  1  described  in  the  said  patent.  In  each  and 
every  example  shown  in  the  drawings  and  described 
in  the  specification  of  this  patent,  as  originally  filed, 
the  glass  is  "held  in  place  in  the  plane  of  the  sheet 
metal  front."  (see  lines  53-55  in  the  Hotchner 
patent.)  This  applies  as  well  to  Fig.  2  as  to  Fig. 
4  and  is  so  stated  in  claims  1,  2  and  3. 

The  drawings  as  originally  filed  and  as  they  now 
appear  in  the  Hotchner  patent  show  a  structure 
wherein  the  sheet  metal  front  is  cut  away  in  the 
shape  of  a  letter  and  is  formed  with  a  raised  border 
or  molding,  with  a  piece  of  glass  or  translucent  ma- 
terial inserted  in  the  cut  away  space  and  lying  in 
the  plane  of  the  sheet  metal  front.  This  construction 
is  clearly  described  and  claimed,  especially  in  or- 
iginal claim  3  which  called  for  "a  sheet  of  trans- 
lucent material  adjacent  said  molding  resting  in 
a  pocJiet  formed  by  the  letter  plate."  The  dis- 
closure was  made  even  more  particular  in  these 
respects  by  subsequent  amendments  both  to  the 
claims  and  specification.  In  a  letter  dated  June 
27,  1916,  the  Examiner  said: 

''The  claims  should  be  amended  to  call  for 
a  box  provided  with  a  front  and  to  state  that 
the  translucent  material  is  in  the  plane  of  the 
front.  The  specification  should  support  the 
statement  'in  the  plane,  etc'  " 
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Accordingly  the  specification  was  revised  to  read 
as  follows: 

''This  molding  is  pressed  outwardly  far 
enough  so  that  a  suitable  sheet  of  translucent 
material  13  may  be  inserted  under  the  mold- 
ing and  is  held  in  place  in  the  plane  of  the 
sheet  metal  front  10  by  strips  of  sheet  metal 
14." 

Taken  in  connection  with  the  drawing  this  can 
mean  but  one  thing,  namely,  the  glass  or  translu- 
cent material  is  laid  within  a  pocket  so  that  it  inter- 
sects the  plane  of  the  sheet  metal  front,  and  in 
order  to  do  so  the  glass  must  be  cut  in  the  exact 
shape  of  the  letter.  The  first  three  claims  of  the 
patent  all  require  the  translucent  material  to  be 
arranged  in  the  plane  of  the  sheet  metal  front  and 
consequently  such  claims  apply  only  to  a  sign  where- 
in the  translucent  material  or  glass  is  cut  in  the 
exact  form  of  the  letter  to  be  produced. 

However,  claim  4  calls  for  an  entirely  different 
structure  and  one  in  which  the  translucent  material 
or  glass  is  in  the  form  of  a  blank  sheet  ''cover- 
ing the  entire  area  of  the  space  bounded  by  the 
greatest  length  and  breadth  of  the  letter."  This 
claim  was  an  after-thought,  and  did  not  make  its 
appearance  until  January  9,  1917,  more  than  two 
years  after  the  original  application  was  filed.  Prior 
to  this  amendment  the  specification  and  drawings 
lacked  any  reference  whatever  to  a  blank  sheet 
of  translucent  material  cut  in  the  form  of  the  letter 
so  that  it  might  be  laid  into  the  pocket  formed  in 
the  front  of  the  sheet  metal  body. 


Claim  4,  therefore,  is  for  new  matter  and  can 
find  no  support  whatever  in  the  original  specifica- 
tion and  drawings.  It  was  not  submitted  until 
long  after  Hotchner  had  filed  his  original  applica- 
tion and  at  a  time  when  other  signs  had  already 
made  their  appearance  wherein  a  blank  sheet  of 
glass  was  used  in  place  of  one  cut  in  the  shape 
and  form  of  the  letter.  In  an  endeavor  to  bolster 
up  this  claim  the  specification  was  amended  by 
adding  the  following  paragraph  thereto: 

*'The  sheet  of  translucent  material  is  not 
cut  out  the  shape  of  the  letter  but  covers  the 
entire  area  defined  by  the  length  and  breadth 
of  the  letter  or  character.  By  thus  making 
the  sheet  of  translucent  material  cover  the  en- 
tire outer  area  of  the  character  without  con- 
forming to  the  outline  of  the  letter  the  cost 
of  manufacture  is  reduced  while  the  structure 
is  actually  stronger." 

This  amendment  was  filed  without  even  the  sup- 
port of  a  supplemental  oath. 

A  moment's  reflection  will  suffice  to  show  that 
a  glass  cannot  be  placed  ''in  the  plane  of  the  sheet 
metal  front"  of  a  letter  unless  that  glass  be  cut 
to  the  exact  shape  and  size  of  the  letter  (the  letter 
"I"  is  the  only  exception).  However,  Hotchner 's 
claim  4,  unlike  his  claims  1,  2  and  3,  very  particular- 
ly specifies  that  the  glass  shall  cover  "the  entire 
area  of  the  space  bounded  by  the  greatest  length 
and  breadth  of  the  letter  back  of  the  same,"  in- 
tending thereby  that  any  straight-sided  rectangular 
glass  of  sufficient  length  and  breadth  to  cover  the 
overall  length  and  breadth  of  the  letter  will  suffice. 
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Defendant's  expert,  Tracy  W.  Simpson,  pointed 
out  this  difficulty  of  the  Plotchner  patent  in  his 
testimony,  and  the  following  is  quoted  from  his 
deposition  (R.  268-270)  : 

"Except  where  a  single  block  letter  I  or  a 
like  solid  rectangular  character  is  used,  it  is 
mechanically  impossible,  according  to  the  con- 
struction shown  and  the  description  in  plain- 
tiff's patent,  to  use  a  sheet  of  translucent  ma- 
terial lying  'in  the  plane  of  the  metal  front,' 
which  need  not  be  cut  out  to  the  shape  of  the 
letter,  and,  at  the  same  time,  may  cover  'the 
entire  area  defined  by  the  length  and  breadth 
of  the  letter.'  (Hotchner  patent,  page  1,  lines 
62-65).  It  is  well  known  that  every  letter  of 
the  alphabet,  except  I,  is  either  re-entrant, 
like  the  letters  H,  E,  F,  G,  M,  etc.,  or  contain 
center  like  the  letters  R,  O,  A,  B,  P,  etc.,  which 
centers  must  be  supported.  In  either  case  the 
re-entrant  portions  or  the  center  portions  ab- 
solutelj^  prevent  the  use  of  a  plain,  rectangular 
sheet  of  glass,  which  at  the  same  time  is  to  lie 
in  the  'plane  of  the  metal'  from  which  the 
molding  is  stamped. 

"The  only  way  that  the  glass  could  lie  'in 
the  plane  of  the  metal'  from  which  the  border 
is  stamped  would  be  for  the  glass  to  be  cut 
out,  before  being  assembled  into  the  sign,  into 
a  shape  exactly  like  the  letter,  and  this  applies 
equally  to  a  construction  according  to  Figs. 
1  and  2  or  Figs.  3  and  4  of  the  Hotchner 
patent.  As  a  matter  of  fact  in  an  effort  to 
reconcile  the  description  in  the  Hotchner  patent 
above  quoted  (page  1,  lines  62  and  71)  with 
the  rest  of  the  Hotchner  patent  specifications 
and  drawings.  I  did  considerable  experimental 
work  in  an  effort  to  produce  a  sign  in  which 
the  translucent  material  was  not  cut  to  the 
shape  of  the  letter  'but  covers  the  entire  area 
defined  by  the  length  and  breadth  of  the  letter 
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or  character'  and  at  the  same  time  had  the  sheet 
of  translucent  material  'in  the  plane  of  the 
sheet  metal  front,'  and  it  proved  to  be  an  im- 
possibility; the  only  exception  beinc^  where  the 
Figure  was  a  true  rectangle  like  the  Block 
Letter  I  or  a  rectangular  hyphen. 

''It,  therefore,  is  seen  that  any  reference 
in  the  specification  (209)  to  the  use  of  a  sheet 
of  translucent  material  not  cut  out  to  the  shape 
of  the  letter  but  of  an  area  corresponding^  to 
the  length  and  breadth  of  the  letter  is  not 
only  erroneous  but  inconsistent .  with  the  rest 
of  the  Hotchner  specification  and  with  the 
drawings,  except  with  respect  to  the  single 
character  which  may  be  called  a  Block  Letter 
L" 

It  is  important  to  note  that  claim  4  of  this  patent, 
as  well  as  the  assertion  in  lines  62  to  71  of  the 
specification  to  the  effect  that  the  sheet  of  trans- 
lucent material  covering  the  entire  area  defined  by 
the  length  and  breadth  of  the  letter  or  character, 
could  be  used,  were  introduced  for  the  first  time 
by  an  amendment,  dated  January  9,  1917,  more  than 
two  years  after  the  application  for  patent  was  filed, 
and  without  the  formality  of  filing  a  supplemental 
oath.  Hotchner  had  evidently  become  familiar 
in  the  meantime  with  the  so-called  Prismatic  sign 
(defendant's  Exhibit  A-6),  and  not  realizing  that 
such  signs  were  a  part  of  the  prior  art,  he  attempted 
by  amendment  to  bring  them  within  the  scope  of 
his  patent,  and  in  this  he  was  favored  bv  the  fact 
that,  while  the  new  claim  which  he  introduced 
would  be  utterly  inapplicable  to  most  of  the  letters 
of  the  alphabet,  nevertheless,  it  was  readable  upon 
the  letter  "I"  shown  in  his  drawings. 
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LAW  REGARDING  "NEW  MATTER," 

The  law  is  clear  that  the  introduction  of  new 
matter  into  a  patent  application  invalidates  any 
claim  directed  thereto.  This  defense  need  not  be 
specifically  pleaded  in  the  answer.  (Michigan  Cen- 
tral Railway  Co.  v.  Consolidated  Car  Heating  Co., 
67  Fed.  121.)  Walker,  in  his  work  on  patents, 
sums  up  this  defense  as  follows : 

"That  .the  invention  claimed  in  the  original 
patent  is  substantially  different  from  any  in- 
dicated, suggested  or  described  in  the  original 
application  therefor. ' ' 

Concerning  this  defense  Walker  says,  paragraph 

450: 

'*It  is  not  based  on  any  expressed  statute. 
Its  foundation  is  the  general  spirit  of  the 
patent  laws  and  it  has  been  expounded  in 
a  number  of  cases,  beginninsf  with  the  case  of 
Eailway  Co.  v.  Sayles,  97  U.  S.  563." 

In  the  case  of  Railway  Co.  v.  Sayles  the  validity 
of  Tanner's  patent  for  a  brake  to  apply  to  double 
trucks  under  railway  cars  was  involved.  The  or- 
iginal application  for  the  Tanner  patent  did  not 
show  a  system  which  could  be  operated  from  one 
end  of  the  car,  but  an  amendment  made  some  years 
later  showed  such  a  device,  and  it  was  said  by  Mr. 
Justice  Bradley,  delivering  the  opinion  of  the  court, 
that  if  the  amended  application  and  model  embodied 
any  material  addition  to  or  variance  from  the  or- 
iginal, such  addition  or  variance  could  not  be  sus- 
tained on  the  original  application: 
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*'The  law  does  not  permit  such  enlargements 
of  an  original  specification,  which  would  in- 
terfere with  other  inventors  who  have  entered 
the  field  in  the  meantime,  any  more  tiian  it 
does  in  the  case  of  reissues  of  patents  previous- 
ly granted.  The  court  should  regard  with  jeal- 
ousy and  disfavor  any  attempts  to  enlarge  the 
scope  of  an  application  or.ce  filed,  or  of  a 
patent  once  granted,  the  effect  of  which  would 
be  to  enable  the  patentee  to  appropriate  other 
inventions  made  prior  to  such  alteration  or  to 
appropriate  that  which  has  in  the  meantime 
gone  into  public  use." 

The  decision  in  Michigan  Central  Railway  Co. 
V.  Consolidated  Car  Heating  Co.,  supra,  is  by  Taft, 
Lurton  and  Severns,  and  contains  an  exhaustive 
analysis  of  the  pertinent  decisions  on  this  point. 
In  that  case  the  patentee  Cody  was  claiming  a  heat- 
ing system  for  railwa^y  cars.  The  steam  pipes 
beneath  the  cars  were  shown  in  his  drawings  as 
being  parallel  with  the  floor  of  the  car  and  in  a  sub- 
sequent amendment  he  altered  his  specification  so 
as  to  refer  to  inclined  pipes,  the  purpose  of  which 
was  to  get  rid  of  air  pockets  and  condensation.  The 
claim  in  suit  likewise  called  for  inclined  pipes.  In 
holding  the  claim  invalid  the  court  said: 

*' Counsel  for  the  appellee,  in  discussing  this 
subject,  and  excusing  the  insufficiency  of  the 
drawings  to  show  this  feature  of  the  patented 
device,  urges  that  they  do  not  prevent  'such 
variations  in  an  apparatus,  in  form,  shape, 
and  proportions,  as  common  sense  or  mechan- 
ical skill  in  that  art  would  suggest.  Eather, 
they  are  addressed  to  persons  skilled  in  the 
art,  who  can  supplement  them  with  their  tech- 
nical   knowledge.'     Admitting   this    to   be    so, 
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and  to  be  applicable  to  the  written  specifica- 
tions also,  still  it  carries  the  doctrine  to  its 
verge;  and  if  the  drawings  and  specifications 
fail  to  indicate  the  device  to  those  convers- 
ant with  the  art  and  having  the  mechanical 
skill  peculiar  thereto,  they  are  insufficient, 
and  the  patent  does  not  include  the  device. 
Applying  this  as  a  further  test,  and  bearing 
in  mind  what  has  already  been  said  by  us, 
and  claimed  by  the  counsel  for  the  appeliee, 
in  respect  to  the  problem  of  getting  rid  of 
pockets  of  air  and  the  water  of  condensation, 
the  conclusion  is  inevitable  that  the  taking 
into  the  combination  of  the  element  of  coils 
of  pipe  so  arranged  as  to  get  rid  of  the  diffi- 
culty was  something  new.  Would  it  naturallv 
occur  to  one  possessing  merely  mechanical 
skill  to  arrange  the  coils  in  the  effective  way 
shown  in  the  patent '^  If  so,  then  there  was 
nothing  new,  in  the  nature  of  invention,  in 
the  matter  covered  by  the  claim,  for  the  ob- 
vious hints  to  the  mechanic  existed  in  the 
systems  proposed  to  be  improved  upon.  If 
not,  it  is  clear  that  the  invention  was  that 
shown  by  the  amendment  of  the  specifications, 
and  only  that.  The  combination  is  useless- 
without  that  feature,  and  the  bringing  it  in 
would  be  the  last  step  in  reaching  success. 
If  it  was  invention,  it  was  an  invention  not 
hinted  at  in  the  original  application;  and,  if 
the  patent  is  to  be  restricted  to  the  substance 
of  that  application,  the  claim  is  invalid  be- 
cause the  invention  was  not  useful." 

This  same  rule  has  been  applied  in  numerous 
cases  in  the  Federal  Courts  and  was  reiterated  by 
the  Supreme  Court  in  the  recent  case  of  Stewart  v. 
American  Lava  Co.,  215  U.  S.  161.  In  the  latter 
case  the  Dolan  patent  for  a  Burner  Tip  was  in- 
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Yolved.  The  structure  shown  in  the  original  draw- 
ings had  not  been  altered  in  any  respects,  but  the 
theory  of  operation  was  changed  considerably  by 
process  of  amendment.  Mr.  Justice  Holmes,  de- 
livering the  opinion  of  the  court,  found  the  patent 
invalid,  saying: 

"It  appears  to  us  plain  that  Dolan's  attor- 
ney introduced  not  merely  the  theory,  but  the 
mode  of  applying  it,  for  the  first  time,  in  the 
amended  specification;  or,  in  other  words,  then 
for  the  first  time  pointed  to  an  invention,  the 
essence  of  which  was  to  have  so  short  a  chamber 
or  cylinder  as  to  prevent  the  mixing  of  the  air 
taken  into  it,  and  to  emit  the  current  of  gas 
surrounded  by  the  greater  part  of  such  air  as 
an  envelop  or  film.  Of  course,  Dolan  desired 
to  produce  the  result  which  the  patented  article 
is  said  to  produce,  but,  beyond  that  desire,  his 
specification  did  not  give  a  hint  of  the  means  by 
which  it  now  is  said  to  be  achieved.  It  spoke, 
it  is  true,  as  we  have  said  of  producing  a 
hollow-shaped  funnel  flame  by  reason  of  the  gas 
being  forced  through  contracted  openings  at 
very  great  pressure.  But  this  did  not  disclose 
the  invention,  and  was  dropped  in  the  amend- 
ment. He  made  no  claim  for  a  process  and  dis- 
closed no  invention  of  a  device.  This  being  so, 
the  amendment  required  an  oath  that  Dolan 
might  have  found  it  difficult  to  take,  and  for 
want  of  it  the  patent  is  void." 

Hotchner's  failure  to  illustrate  and  describe  the 
structure  called  for  by  claim  4,  aside  from  the  fore- 
going objection,  constitutes  a  fatal  defect  in  that 
he  has  not  complied  with  the  provisions  of  section 
4888,  Revised  Statutes,  which  requires  that  the 
manner  nnd  process  of  making,  constructing,  com- 
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pounding  and  using  an  invention  shall  be  described 
in  such  full,  clear  and  concise  and  exact  terms  as  to 
enable  any  person  skilled  in  the  art  to  make,  con- 
struct, compound,  and  use  the  same.  Concerning 
this  defense  Walker  says: 

"If  a  patent  falls  below  the  statutory  require- 
ment in  that  respect  that  patent  is  void," 

citing  O'Reilly  v.  Morse,  15  Howard  62. 

The  case  of  O'Reilly  v.  Morse,  as  is  well  known, 
involved  the  Morse  patent  for  a  telegraph.  Chief 
Justice  Taney,  in  finding  the  8th  claim  of  the  Morse 
patent  invalid,  said: 

"This  claim  can  derive  no  aid  from  the  spe- 
cification filed.  It  is  outside  of  it  and  the 
patentee  claims  beyond  it.  And  if  it  stands  it 
must  stand  simply  on  the  ground  that  the  broad 
terms  above  mentioned  were  a  sufficient  de- 
scription and  entitled  him  to  a  patent  in  terms 
equally  broad.  In  our  judgment  the  act  of 
Congress  cannot  be  so  construed." 

The  case  of  Pacific  Cable  Railway  Co.  v.  Butte 
City  Railway  Co.,  58  Fed.  420,  is  also  in  point.  The 
patent  in  suit  had  to  do  with  a  turn-table  for  cable 
cars  and  described  the  use  of  turn-tables  in  dupli- 
cate. The  claim  was  broad  enough  to  cover  the  use 
of  a  single  turn-table,  but  the  description  and 
drawings  failed  to  show  how  a  single  turn-table 
might  be  used  in  transferring  a  car  from  one  track 
to  another.  The  court,  in  refusing  to  find  infringe- 
ment of  the  patent  where  a  single  turn-table  was 
used,  referred  to  the  language  of  section  4888,  and 
said: 
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"In  turning  to  the  Statute  above  quoted  it 
will  be  seen  that  the  manner  of  using  an  inven- 
tion must  be  given  in  the  description  and  in 
such  full,  clear,  and  concise  and  exact  terms  as 
to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  appertains  or  with  which  it  is  most 
nearly  connected  to  use  the  same.  While  the 
claim  may  be  broad  enough  there  is  no  descrip- 
tion of  how  one  table  is  to  be  used  except  in 
connection  with  the  other.  If  a  claim  is  not 
properly  described  in  a  patent  the  claim  is  of 
no  validity." 

The  same  facts  apply  to  Hotchner's  patent  where 
he  shows  and  describes  one  manner  of  constructing 
and  assembling  his  sign  and  in  claim  4  calls  for  a 
structure  quite  different  and  in  fact  repugnant  to 
the  one  shovv^n  and  described.  There  is  no  full, 
clear  and  concise  description  of  the  manner  in 
which  he  constructs  a  sign  such  as  is  called  for  in 
claim  4,  and  hence  under  the  Statute  the  claim  is 
invalid. 

Re:  Prior  Art: 

This  brings  us  to  a  consideration  of  the  prior  art, 
and  more  especially  to  the  Pl'ismatic  Signs  above 
referred  to. 

The  Prismatic  Sign  was  designed  and  built  by  the 
Prismatic  Sign  Company,  of  Denver,  Colorado,  a 
firm  consisting  of  Archibald  MacKenzie  and 
Thom.as  M.  Norton.  The  depositions  of  both  part- 
ners, as  well  as  that  of  Clark  Rider,  the  user  of  one 
of  the  said  Prismatic  Signs,  are  in  the  record  (pp. 
81  to  134).     The  character  of  the  letter  therein  is 
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shown  by  defendant's  Exhibit  A-6,  which  is  one 
of  the  letters  taken  from  a  sign  erected  by  the 
Prismatic  Sign  Company,  in  Denver,  Colorado,  on 
or  about  October  15th,  1912,  which  is  more  than  two 
years  prior  to  the  filing  of  the  application  for  the 
Hotchner  patent. 

An  exammation  of  this  exhibit  will  show  that  it 
is  in  all  essentials  like  defendant's  signs,  and  that 
it  has  a  raised  molding  forming  the  border  of  the 
letter  and  that  it  is  backed  by  a  sheet  of  glass  or 
translucent  material  covering  the  entire  area  of  the 
space  bounded  by  the  greatest  length  and  breadth 
of  the  letter. 

If  defendant's  sign  comes  within  the  scope  of 
Hotchner 's  claim  4,  then  so  does  the  Prismatic  Sign 
(defendant's  Exhibit  A-6),  and,  since  it  is  axiomatic 
that  that  which  infringes,  if  later,  invalidates,  if 
earlier,  then  Hotchner 's  claim  is  invalid. 

In  regard  to  the  date  of  the  erection  of  the 
Prismatic  Sign  (defendant's  Exhibit  A-6)  plain- 
tiff's counsel  stated  to  the  court  (R.  316)  : 

''I  might  say,  your  Honor,  in  respect  to  this 
particular  sign,  this  is  the  only  sign  whose 
public  use  is  proved  definitely  as  being  more 
than  two  years  prior  to  the  filing  date." 

Plaintiff  then  produced  a  single  witness,  namely, 
C.  B.  Thorne,  in  an  effort  to  show  that  the  raised 
molding  formJng  a  part  of  the  Prismatic  Sign  in 
evidence  had  been  put  on  after  the  sign  was  erected. 
Thome's  testimony  Vv^as  to  the  effect  that  he  was  a 
Deputy  Electrician  for  the  City  of  Denver  in  1912, 
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and  as  such  inspected  a  sign  in  front  of  the  Denver 
Electrical  Company,  which  sign,  according  to  his 
recollection,  did  not  have  a  raised  molding  around 
the  letter.  On  cross-examination  Thorne  admitted 
that  he  had  inspected  but  one  sign  in  front  of  the 
Denver  Electrical  Company,  whereas  the  record 
shows  that  the  Denver  Electrical  Company  pur- 
chased two  different  signs  from  the  Prismatic  Sign 
Company  at  or  about  this  time,  one  with  raised 
molding  and  one  without. 

The  proofs  bearing  upon  the  origin  of  this  sign, 
defendant's  Exhibit  A-6,  are  overwhelming.  At  a 
session  in  Denver,  Colorado,  the  following  witnesses 
were  called  by  defendant:  Otis  B.  Spencer,  Archi- 
bald MacKenzie,  Thomas  M.  Norton  and  Clark 
Rider. 

Spencer  is  Permit  and  Certificate  Clerk  in  De- 
partment of  Improvement  of  Parks,  City  of  Denver, 
and  has  been  so  engaged  for  some  twelve  years  or 
more.  He  produced  his  official  records  showing 
applications  for  permits  to  erect  electric  signs;  also 
certificates  of  electrical  inspection  pertaining  there- 
to. The  following  were  read  into  the  record:  Per- 
mit No.  2894  pertaining  to  the  New  York  Floral 
Co.  sign,  showing  application  for  permit,  dated  July 
29,  1912,  and  issuance  of  permit,  including  cer- 
tificate of  inspection,  dated  August  17,  1912.  Ex- 
hibit A-1  is  a  copy.  This  permit  was  prepared 
under  the  hand  of  Spencer  and  Exhibit  A-7  is  a 
photostat  of  the  original  permit.  Permit  No.  2951 
covering   DuBois   sign   showing   application   dated 
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August  27,  1912,  and  issuance  of  permit,  including 
certificate  of  inspection,  dated  September  3,  1912. 
Exhibit  A-2  is  a  copy  of  same  prepared  under  the 
hand  of  Spencer  and  Exhibit  A-8  is  a  photostat  of 
the  original  Permit  No.  3794  relating  to  the  Denver 
Electrical  Co.  sign  showing  application  dated  July 
31,  1912,  and  issuance  of  permit,  including  certifi- 
cate of  inspection,  dated  October  14,  1912.  Exhibit 
A-3  is  a  copy  of  same  prepared  under  the  hand  of 
Spencer  and  Exhibit  A-9  is  a  photostat  of  the  orig- 
inal.    (Record  pp.  65-80.) 

McKenzie,  who  testified  in  San  Francisco,  re- 
sumed his  testimony  in  Denver  and  identified  the 
applications  for  permits  referred  to  in  the  deposi- 
tion of  Spencer,  and  testified  that  said  applications 
were  in  his  handvrriting  and  were  prepared  on  the 
dates  shown  on  the  upper  right-hand  corners  thereof. 
McKenzie  described  the  signs  in  detail  and  testified 
that  the  New  York  Floral  Co.  and  DuBois  signs 
were  no  longer  in  existence,  but  that  the  Denver 
Electrical  Co.  sign  was  still  in  use  and  in  nowip^ 
changed  in  construction.  At  the  request  of  defend- 
ant's counsel  an  adjournment  was  taken  to  inspert 
Denver  Electrical  Co.  sign,  and  the  letter  ''O", 
occurring  in  said  sign,  was  removed  and  offered  in 
evidence  as  Exhibit  A-6.  (Record  pp.  81-85  and 
127-128.) 

Norton  was  a  partner  of  McKenzie  in  Prismatic 
Sign  Co.  and  recalled  the  Denver  Electrical  Co., 
New  York  Floral  Co.  and  DuBois  signs  referred  to 
in  the  foregoing  permits.     He  described  the  pro- 
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cedure  necessary  to  get  a  permit  to  erect  a  sign  in 
Denver,  stating  that  the  sign  must  be  completed 
and  inspected  before  the  permit  is  granted.  After 
the  permit  is  granted  the  sign  is  hung  within  two 
or  three  days.  He  identified  the  Denver  Electrical 
Co.  sign  by  reference  to  photographic  Exhibit  A-4 
and  sample  Exhibit  A-6,  stating  that  it  was  the  same 
as  when  originally  hung  and  that  the  New  York 
Floral  Co.  and  DuBois  signs  referred  to  above  were 
of  identical  construction.  (Record  pp.  85-105  and 
124-126.) 

Rider  is  the  owner  of  the  Denver  Electrical  Co. 
He  testified  that  the  sign  shown  in  photograph 
Exhibit  A-4  and  sample  Exhibit  A-6  was  hung  in 
front  of  his  place  of  business  about  October  15, 
1912,  by  the  Prismatic  Sign  Co.  and  that  the  said 
sign  had  not  been  altered  in  construction  since  that 
time.     (Record  pp.  105-124.) 

Defendant's  witnesses,  MacKenzie,  Norton  and 
Rider  all  testified  that  within  a  space  of  several 
months  two  different  signs  were  erected  for  the 
Denver  Electrical  Company  containing  substan- 
tially the  same  reading  matter,  one  with  raised 
molding  and  the  other  without.  The  sign  from 
which  defendant's  Exhibit  A-6  was  taken  is  shown 
by  the  official  records  of  the  City  of  Denver  to  have 
been  inspected  and  approved  on  the  14th  day  of 
October,  1912,  the  application  for  permit  to  hang 
the  same  having  been  applied  for  on  July  31,  1912. 
(Def'ts  Exhibit  A-3.) 
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The  sign  which  did  not  have  the  raised  molding 
was  erected  some  six  months  earlier.  Mr.  Mac- 
Kenzie's  testimony  on  this  was  as  follows  (R.  ITS- 
ISO)  : 

''Q.  You  stated  that  you  erected  a  second 
Sign  for  the  Denver  Electrical  Co.  When  was 
it  erected? 

A.     About  six  months  later,  to  the  best  of 
my  recollection. 

Q.  How  did  these  two  signs  compare  which 
were  erected  for  the  Denver  Electrical  Co.? 

A,  The  first  sign  we  erected  for  them  was 
for  an  electrical  show  in  the  auditorium;  after 
we  got  through  with  that  we  hung  one  over 
their  door,  their  working  place,  their  shop 
where  they  made  the  fixtures,  and  had  us  make 
a  more  elaborate  one  later  to  go  over  their 
showroom. 

Q.  Were  the  two  alike  in  construction  and 
appearance  ? 

A.  One  had  a  rim-letter;  the  first  sign  did 
not. 

Q.     By  a  rim,  what  do  you  mean? 

A.     A  metal  flaring  border  around  the  letter. 

Q.  Which  one  had  the  flaring  metal  border 
around  the  letter?     A.     The  latter  one. 

Q.  That  was  erected,  you  say,  approximate- 
ly six  months  after  the  first  one? 

A.     I  say  in  June  or  July,  along  there,  1912." 

It  is  further  to  be  noted  that  all  three  wit- 
nesses, namely,  MacKenzie,  Norton  and  Rider  testi- 
fied that  no  changes  whatever  had  been  made  in  the 
sign  (defendant's  Exhibit  A-6)  since  the  time  it 
was  erected,  except  to  paint  the  same.  Surely  the 
testimony  of  a  single  individual  having  but  a  casual 
knowledge  of  one  of  two  signs  bearing  the  same 
legends   cannot  in   any  way   cast   doubt   upon   the 
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testimony  of  three  others  who  were  familiar  with 
both  signs  and  took  part  in  erecting  and  maintain- 
ing the  same. 


OREGON  HOTEL  PRIOR  USE. 

There  has  also  been  introduced  in  evidence  photo- 
graphs of  the  Oregon  Hotel  sign  (defendant's  Ex- 
hibit DD)  which  also  embodies  the  essential  fea- 
tures of  both  plaintiff's  and  defendant's  signs.  Its 
border  or  outline  molding  is  somewhat  differently 
shaped,  but  it  has  a  raised  effect  and  it  has  a  glass 
back  of  the  character  covering  the  entire  area  of 
the  space  bounded  by  the  greatest  length  and 
breadth  of  the  letter,  and  also  is  lighted  from  the 
interior.  The  date  of  erection  of  this  sign  is  fixed 
by  the  witnesses  Heft,  Zancker  and  Anderson  as 
having  taken  place  in  September,  1911. 


LOS  ANGELES  PRIOR  USE. 

There  is  also  a  White  Sewing  Machine  Company 
sign  (defendant's  Exhibit  B).  It  is  constructed 
substantially  in  accordance  with  an  expired  patent 
to  Hotchner,  namely.  Patent  No.  769,139,  dated 
August  30,  1904,  and  has  been  in  continuous  use  in 
Los  Angeles,  California,  since  the  beginning  of 
1914.  It  differs  from  defendant's  sign  merely  in 
the  use  of  a  wooden  molding  in  place  of  a  metal 
molding  and  the  translucent  material  is  a  screen 
rather  than  glass.    However,  plaintiff's  counsel  ad- 
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mits  that  to  substitute  a  metal  border  for  a  wooden 
molding  or  glass  for  a  screen  would  not  amount  to 
invention: 

"The  CouET.  Do  you  claim  that  the  change 
from  wood  to  some  other  material  is  invention? 

Mr.  Griitin.  Not  put  in  that  way,  your 
Honor.  What  we  claim  is  that  what  claim  4  of 
this  patent  discloses  is  a  valid  invention,  to-wit, 
all  of  the  construction  mentioned  in  that  claim. 
We  do  not  claim  that  simply  changing  from 
wood  to  metal 

The  Court.     Or  from  wire  to  glass. 

Mr.  GRirFiisr.  Or  from  wire  to  glass,  is  an 
invention.  It  requires  the  entire  series  of  ele- 
ments recited  in  the  claim  to  make  the  inven- 
tion valid."     (R.  297-98.) 


PRIOR  ART  PATENTS. 

Further,  we  have  the  sign  of  the  Little  patent, 
No.  32,195,  dated  April  30,  1861,  an  embodiment 
of  which  is  found  in  defendant's  Exhibit  BB.  It 
differs  from  defendant's  sign  only  in  the  fact  that 
the  front  is  made  of  wood  instead  of  sheet  metal. 
Also  there  is  a  French  patent  to  Boldes,  No.  335,943, 
dated  September  17,  1903,  an  embodiment  of  which 
is  found  in  defendant's  Exhibit  CC.  It  differs 
from  defendant's  sign  merely  in  the  fact  that  it 
has  a  glass  front  which,  except  for  the  part  defining 
the  letter,  is  intended  to  be  made  opaque  in  any  suit- 
able way.  By  covering  the  unused  portion  of  the 
glass  with  a  coat  of  paint  or  other  shield  a  striking 
resemblance  to  defendant's  as  well  as  to  plaintiff's 
sign  is  produced. 
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IMMATERIALITY  OF  HOTCHNER  1910  PROOFS. 

Hotchner,  on  rebuttal,  attempted  to  carry  the 
date  of  his  invention  back  to  1910  or  some  four 
years  before  he  applied  for  his  patent.  EVen 
if  successful  in  this  attempt,  it  would  not  avail 
him  anything  as  against  such  prior  uses  as  the 
Prismatic  Sign  and  the  Oregon  Hotel  sign,  both 
of  which  are  definitely  proven  as  having  been  in 
public  use  for  more  than  two  years  prior  to  the 
filing  of  Hotchner 's  application  for  patent. 

Under  Section  4920  R.  S.  the  patent  is  invalid 
whenever  the  invention  covered  thereby  has  been 
in  public  use  for  more  than  two  years  prior  to 
the  filing  of  the  application  for  patent  regardless 
of  the  date  when  the  alleged  invention  was  made. 

Hotchner 's  testimony  as  to  what  he  did  in  1910 
is  not  very  convincing.  He  claims  to  have  con- 
structed a  letter  having  a  raised  molding,  which 
molding  differed  considerably  from  the  molding 
shown  in  the  Hotchner  patent.  Nothing  was  done 
with  this  device  until  December  5,  1913,  at  which 
time  Plotchner  claims  to  have  received  an  order 
from  one  Max  L.  Shirpser  to  construct  a  sign 
of  a  similar  nature.  There  was  no  testimony 
offered  as  to  the  date  when  said  Shirpser  sign  was 
constructed  and  erected. 

The  following  admission  made  by  Hotchner  on 
cross-examination  shows  clearly  that  he  is  not  en- 
titled to  any  credit  for  anything  he  might  have 
done  in  1910  for  the  reason  that  he  was  lacking 
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in    diligence,    and    apparently    concealed    or    sup- 
pressed the  alleged  invention: 

*'A.  The  first  sign  I  sold  was  the  Shirpser 
sign. 

Q.  Prior  to  that  time  vou  had  done  nothing 
with  it? 

A.  Prior  to  that  time  I  had  done  nothing 
with  it. 

Q.    You  merely  stored  it  away  and  left  it? 

A.     That  is  all."     (Record  p. '303.) 

It  is  important  to  note  that  Hotchner's  testimony 
as  to  what  he  did  in  1910  related  to  a  sign  having 
its  border  or  outline  molding  soldered  in  place 
rather  than  being  made  iintegral  with  the  sheet 
metal  front,  as  by  pressing  or  forming.  Much 
stress  was  laid  upon  the  pressed  border  or  outline 
molding  in  the  specification  of  the  Hotchner  patent, 
and,  in  his  claims  1,  2  and  3,  as  will  be  seen  by  the 
following  statement  by  defendant's  expert,  Tracy 
W.  Simpson: 

"Referring  to  the  patent  specifications,  the 
patentee  says  (page  1,  beginning  line  41): 
*  *  *  the  letter  construction  is  the  import- 
ant feature  of  the  present  case. 

The  patentee  then  goes  on  to  state  that 
this  letter  construction  of  his  consists  in  so 
acting  upon  a  sheet  of  metal  as  to  press  out- 
wardly therefrom  a  molding  'having  an  out- 
wardly flared  surface  at  12,  which  molding 
will  have  the  shape  of  the  desired  letter.'  It 
is  thus  to  be  seen  that  the  letter,  or  the  mold- 
ing defining  the  letter  or  border,  is  produced 
by  pressure,  presumably  by  a  metal  press  or 
die. 

Continuing  the  patentee  says  (page  1,  lines 
51  to  57)  : 
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'This  molding  is  pressed  outwardly  far 
enough  so  that  a  suitable  sheet  of  translucent 
material  13  may  be  inserted  under  the  mold- 
ing and  is  held  in  place  in  the  plane  of  the 
sheet  metal  front  10  by  strips  of  sheet  metal 
14,  soldered  or  otherwise  secured  to  the  inside 
of  the  front  10.' 

'In  the  mechanical  arts  'pressing'  means 
'stamping'  or  drawing  in  a  flat  bed  machine, 
in  which  the  metal  is  stretched  into  various 
shapes,  whereas  by  the  process  of  'forming' 
we  mean  'bending'  or  'shaping'  without  neces- 
sarily producing  stretching  or  drawing  of  the 
metal,  but  merely  bending  of  same.  From  this 
view-point  the  Hotchner  border  could  be  pro- 
duced only  by  'pressing'  in  a  drawing  press 
or  'forming'  by  special  tools  out  of  the  sheet 
metal  constituting  the  front  of  the  sign." 

Evidently  Hotchner  did  not  consider  that  he  had 
made  any  invention  until  he  arrived  at  the  "pressed 
border"  stage  some  time  in  1914.  Hence,  the  reason 
for  his  not  filing  an  application  for  patent  at  an 
earlier  date. 

Surely,  plaintiff  is  without  grounds  to  argue 
that  he  has  a  patent  of  such  scope  as  to  cover 
defendant's  sign,  and  the  trial  Judge  was  correct 
in  ruling  that  plaintiff's  contentions  were  utterly 
unfounded. 

Re:    Patent  No.    1,315,187,  dated  September  2,   1919:    (Side- 
walk Illumination). 

Infringement  of  this  patent  is  predicated  upon 
claims  1,  2  and  3,  which,  segregated  into  their  var- 
ious elements  and  conditions,  are  as  follows: 
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Claim  1: 

In  an  illuminated  sign, 

(1)  a  sign  body, 

(2)  a  lamp  located  within  said  body 

(a)     to    illuminate    a    character    carried 
thereby, 

(3)  a  lamp  below  the  first  lamp 

(a)     to  illuminate  the  sidewalk  below  the 
sign, 

(4)  and  means  intercepting  the  rays  from 
the  latter  light 

(a)     when  the  sign  is  observed  at  some 
distance   horizontally   therefrom. 

Claim  2: 

In  an  illuminated  sign, 

(1)  a  sign  body, 

(2)  a  translucent  character  carried  thereby, 

X3)     a  concealed  light 

(a)     to  illuminate   said  translucent  char- 
acter, 

(4)  a  reflector  below  the  lamp 

(a)     to   direct  the  light   from   said  lamp 
through  the  character, 

(5)  and   another   light   upon    the    opposite 
side  of  said  reflector  frOm  said  first  lamp, 

(a)     for  illuminating  the  sidewalk  below 
the  sign. 
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Claim  3: 

In  an  illuminated  sign, 

(1)  a  sign  body, 

(2)  a  translucent  character  carried  thereby, 

(3)  a  lamp  within  the  sign  body 
(a)     to  illuminate  the  character, 

(4)  a  reflector  to  direct  the  light  from  said 
lamp  through  the  character, 

(5)  and  another  light  adjacent  said  reflector, 
(a)     so    placed   that    the    rays   therefrom 

will  strike  the  opposite  side  of  the  re- 
flector and  illuminate  the  sidewalk 
below  the  sign. 

The  meaning  of  claim  1  is  not  at  all  clear.  It 
specifies  a  notoriously  old  type  of  sign  having  an 
upper  row  of  lamps  to  illuminate  the  sign  character 
and  a  lower  row  of  lamps  to  illuminate  the  side- 
walk and  "means  intercepting  the  rays  from  the 
latter  light  when  the  sign  is  observed  at  some 
distance  horizontally  therefrom."  Any  sort  of  a 
trough  or  reflector  will  intercept  rays  of  light 
in  the  manner  specified  and  would  be  a  necessary 
adjunct  where  it  was  desired  to  reflect  light  down- 
wardly to  the  sidewalk,  since,  naturally,  it  would  be 
wasteful  to  have  this  light  scattered  in  a  horizontal 
direction. 

Claims  2  and  3  include  very  clearly  the  use  of 
a  reflector  for  the  lower  row  of  lights,  which  re- 
flector has  a  two-fold  function: 
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(a)  to   reflect   the    light   from   the   bottom 
row  of  lamps  down  on  to  the  sidewalk,  and 

(b)  to  reflect  the  light  from  the  upper  row 
of  lamps  out  through  the   sign  character. 

This  is  not  a  patentable  combination,  but  is  what 
is  recognized  in  patent  law  as  an  aggregation,  that 
is  making  one  end  or  side  of  an  article  perform 
one  function  and  the  opposite  end  or  side  some 
other  and  decidedly  different  function,  as  in  the 
case  of  the  rubber  tipped  pencil.  Reckendorfer 
V.  Faber,  92  U.  S.  357. 

Two  reflectors,  each  entirely  separate  and  inde- 
pendent of  the  other,  would  accomplish  the  same 
result,  and  in  effect,  that  is  what  Hotchner  has, 
since  each  face  of  the  trough  constitutes  a  reflector 
which  is  entirely  independent  of  the  opposite  face. 
In  other  words,  if  we  take  away  the  upper  reflect- 
ing surface,  we  do  not  in  any  way  impair  the  op- 
eration of  the  lower  reflecting  surface,  and  vice 
versa. 

Re:  Aggregation: 

The  law  on  this  subject  is  well  settled  and  the 
dividing  line  between  combinations  and  aggrega- 
tions is  well  established.     Walker  5th  Ed.  p.  40. 

The  distinction  between  a  combination  and  an 
aggregation  lies  in  the  presence  or  absence  of  mu- 
tuality of  action.  To  constitute  a  combination  it 
is  essential  that  there  should  be  some  joint  opera- 
tion performed  by  its  elements,  while  in  an  aggre- 
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gation  there  is  a  mere  adding  together  of  separate 
contributions,  each  operating  independently  of  the 
other.  American  Chocolate  Machinery  Co.  v.  Helm- 
stetter,  142  Fed.  979  (C.  C.  A.  2nd  Cir.). 

To  determine  on  which  side  of  the  line  any 
particular  case  belongs  may  sometimes  present 
difficulties,  but  in  the  instant  case  there  are  so 
many  precedents  to  be  found  in  the  decisions  of 
the  Supreme  Court  and  of  this  court  directly  in 
point  that  the  question  is  free  from  any  doubt. 

The  features  of  defendant's  device  alleged  to 
constitute  an  infringement  of  this  patent  comprise 
an  interiorly  lighted  electric  sign  having  means 
for  illuminating  the  sidewalk  and  store  front  with- 
out destroying  the  effect  of  the  sign.  This  is  ac- 
complished by  providing  an  additional  lamp  ar- 
ranged in  the  bottom  of  the  sign  and  fitted  with 
a  trough-shaped  reflector  so  that  its  light  shines 
downwardly  rather  than  horizontally  or  upwardly. 
The  light  for  illuminating  the  interior  of  the  sign 
remains  unchanged  and  is  in  nowise  affected  by 
the  presence  of  the  lowermost  lamps.  The  par- 
ticular trough-shaped  reflector  is  notoriously  old, 
so  old  in  fact  as  to  call  for  the  exercise  of  judicial 
notice.  It  is  frequently  seen  in  use  on  theatrical 
stages  where  it  is  arranged  between  the  wings  and 
drops  of  the  stage. 

A  familiar  example  of  an  aggregation  is  that  in- 
volved in  the  case  of  Eeckendorfer  v.  Faber,  92 
U.  S.  357  pertaining  to  the  rubber  tip  pencil.  Mil- 
lions  of   these    articles   had   been   made   and   sold 
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under  the  patent,  but  the  Supreme  Court  held 
the  patent  void  for  aggregation,  calling  attention 
to  the  fact  that  there  was  no  joint  operation  per- 
formed by  the  pencil  and  the  rubber. 

Another  case,  reported  in  114  U.  S.  149  involved 
a  patent  for  combining  a  mirror  with  the  front 
hood  of  a  street-car  and  so  locating  the  mirror 
with  respect  to  the  glass  door  in  the  front  end 
of  the  car  that  the  motorman  or  driver  could  ob- 
serve all  that  took  place  on  the  rear  platform.  It 
was  a  valuable  scheme  and  is  used  extensively  even 
today  in  automobiles.  The  Supreme  Court  in  hold- 
ing the  patent  invalid,  said: 

"The  elements  of  which  the  combination  de- 
scribed in  this  patent  is  composed  are  all  old 
and  well  known.  They  were  a  mirror,  the 
hood  of  a  street  car  over  the  driver's  platform, 
and  a  glass  panel  in  the  front  end  of  the  car 
over  the  door.  We  are  of  opinion  that  the 
alleged  combination  of  these  three  elements, 
as  described  in  this  patent,  is  not  patentable. 
There  is,  in  fact,  no  combination,  but  a  mere 
aggregation  of  separate  devices,  each  of  which 
performs  the  function  for  which,  when  used 
separately,  it  was  adapted,  and  does  not  con- 
tribute to  any  new  result  the  product  of  their 
joint  use.  The  result  attained  is  merely  the 
reflection  of  an  object  in  a  mirror.  The  hood 
and  the  glass  panel  in  the  end  of  the  car  do 
not  change  in  any  degree  the  function  of  the 
mirror.  It  is  used  as  a  mirror  only.  The 
function  of  the  hood  is  not  chanj^ed  by  the 
mirror  or  glass  panel,  or  both.  It  is  a  hood 
only  on  which,  as  in  the  wall  of  a  room,  the 
mirror  is  hung.  The  use  of  a  glass  instead 
of  a  wooden  panel  in  the  front  end  of  the  car 
simply    removes    an   opaque    obstacle    between 
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the  mirror  and  the  object  to  be  reflected  by 
it.  Neither  one  of  the  three  elements  of  the 
alleged  combination  performs  any  new  office 
or  imparts  any  new  power  to  the  others,  and, 
combined,  they  do  not  produce  any  new  result 
or  any  old  result  more  cheaply  or  otherwise 
more  advantap:eously.  There  is,  therefore,  no 
patentable  combination. 

In  the  case  of  Adams  v.  Stamping  Co.,  141  U. 
S.  539  the  plaintiff  claimed  a  patent  for  the  com- 
bination of  various  elements  with  a  lantern  includ- 
ing a  hinged  metallic  top.  Similar  lanterns  with 
removable  tops  not  hinged  were  known  in  the  prior 
art  and  the  court  held  the  patent  invalid  for  ag- 
gregation. At  the  trial  in  the  lower  court  plaintiffs 
offered  proof  to  'shov/  that  the  patented  lantern 
had  superseded  all  others  and  requested  the  trial 
Judge  to  instruct  the  jury  that  such  great  com- 
mercial success  was  strong  evidence  of  invention 
and  further  requested  the  court  to  instruct  the 
jury  that  before  the  patent  could  be  held  invalid 
it  was  incumbent  'upon  the  defendant  to  prove 
a  prior  structure  or  patent  having  all  the  elements 
of  the  combination  combined  in  substantially  the 
same  manner  as  shown  in  the  patent.  These  in- 
structions the  Judge  refused  to  give  and  the  Su- 
preme Court,  in  sustaining  the  trial  court,  said: 

''The  court  did  not,  therefore,  err  in  refus- 
ing the  instruction  requested,  that  before  the 
patent  could  be  held  invalid  by  reason  of  a 
prior  patent  it  was  not  sufficient  to  find  one 
of  the  elements  in  one  patent,  a  second  in 
another,  and  a  third  in  another.  If  the  patent 
were  for  a  combination  of  new  or  old  elements 
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producing  a  new  result  such  instruction  might 
have  been  correct,  but  as  it  was  merely  a  new 
aggregation  of  old  elements,  in  which  each 
element  performed  its  old  function  and  no  new 
result  was  produced  by  their  combination,  the 
instruction  was  not  applicable  and  was  prop- 
erly refused. 

''Nor  under  the  circumstances  did  the  court 
err  in  declining  to  instruct  the  jury  that  the 
fact  that  the  Irwin  lantern  had  practically 
superseded  all  others  was  strong  evidence  of 
its  novelty.  The  question  before  the  court  up- 
on the  main  issue  was  not  of  the  novelty  of 
the  invention  but  rather  of  its  patentable  char- 
acter. Where  there  is  no  invention  the  extent 
of  the  use  is  not  a  matter  of  moment." 

The  rule  as  to  aggregation  and  its  application  to 
the  present  case  is  also  illustrated  in  Grinnell 
Washing  Machine  Co.  v.  Johnson,  247  U.  S.  426, 
decided  June  10,  1918,  where  Mr.  Justice  Day,  after 
stating  the  rule  as  previously  laid  down  in  Richards 
V.  The  Chase  Elevator  Co.,  158  U.  S.  299;  and 
Specialty  Co.  v.  Fenton,  174  U.  S.  492,  went  on 
to  say: 

''Applying  the  rule  thus  authoritatively 
settled  by  this  court,  we  think  no  invention  is 
shown  in  assembling  these  old  elements  for  the 
purposes  declared.  No  new  function  is  'evolved 
from  this  combination';  the  new  result,  so  far 
as  one  is  achieved,  is  only  that  which  arises 
from  the  well-known  operation  of  each  one  of 
the  elements." 

Re:  Non-Infringement: 

Disregarding  the  apparent  illegality  of  this  pat- 
ent, and  assuming,  for  the  sake  of  argument,  that 
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it  is  valid,  it  is  shown  by  the  record  that  defendant 
does  not  infringe,  since  the  bottom  reflector  in  de- 
fendant's sign  does  not  in  any  way  reflect  light 
through  the  characters  in  the  main  body  of  the 
sign.  Defendant's  expert,  Tracy  W.  Simpsolij 
brings  this  out  clearly  in  his  testimony  in  explaining 
the  operation  of  defendant's  sign  (Exhibit  "EE"). 

"A.  There  are  two  reasons  why  no  light 
could  be  reflected  from  the  lower  reflector  onto 
the  characters  of  the  sign;  the  first  reason  is 
that  we  have  been  careful  to  provide  sufficient 
lamps  behind  the  characters,  providing  usually 
one  at  the  top  of  the  character  and  one  at  the 
bottom,  so  that  the  lights  jirovide  all  of  the 
illumination  necessary  for  the  character,  both 
top  and  bottom.  Another  reason  is  that  the 
lower  reflector  is  so  far  down  in  the  body  of 
the  sign,  so  far  away  from  the  upper  portion 
of  the  sign  that  by  no  possible  chance  could  the 
light  be  reflected  backwards  to  illuminate  the 
lower  portion  of  the  characters  on  the  side." 

Testifying  in  regard  to  an  illustrative  drawing 
(defendant's  Exhibit  FF)  the  witness  Simpson 
said : 

''This  drawing  is  a  correct  representation  to 
scale  of  the  Normal  Pharmacy  sign.  It  is  a 
section  view. 

Q.     The  red  lines  represent  what? 

A.  The  red  lines  represent  rays  of  light 
coming  from  the  centers  of  the  filaments  of  the 
two  incandescent  lamps;  it  will  be  observed 
that  these  red  lines  are  shown  to  impinge  the 
lower  reflector  and  under  the  well-known  op- 
tical principle  that  the  ans^le  of  incidence  must 
always  equal  the  angle  of  reflection  it  will  be 
seen  that  there  is  no  possible  way  by  which 
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back  upward  into  the  body  of  the  sign,  and  in 
no  way  assist  in  lighting  the  characters  on  the 
side  of  the  sign.  Those  light  rays  dissipate 
themselves  on  the  lower  crevices  of  the  body. 
A.  (continuing)  If  one  were  to  draw  an 
imaginary  line,  he  would  have  in  the  upper  part 
an  electric  sign,  just  the  same  as  if  it  had  been 
made  in  Seattle  under  the  Seattle  ordinance, 
and  in  the  lower  part  he  would  have  a  border  or 
strip  of  light,  which  is  notoriously  old."  (R. 
259-261.) 

Quite  plainly,  plaintiff  never  inspected  closely 
nor  ascertained  the  position  of  defendant's  lower 
reflector  with  relation  to  the  characters  in  the  main 
body  of  the  sign.  Plaintiff  tried  to  prove  infringe- 
ment by  the  testimony  of  the  witness,  Joseph 
Hotchner,  who,  on  cross-examination,  disqualified 
himself  as  follows; 

"Mr.  LoFTus.  Q.  Did  you  take  any  meas- 
urements of  those  signs  that  are  shown  in  this 
photograph,  exhibit  7? 

A.     What  measurements? 

Q.     The  interior  dimensions  of  the  signs. 

A.     No,  I  didn't  take  any  measurements  of 

the  interior. 
******* 

Q.  You  stated  that  you  made  no  measure- 
ments of  the  interior  of  these  signs.  Did  you 
make  any  measurements  of  the  exterior? 

A.     No. 

Q.     You  don't  know  the  height  of  the  letters? 

A.     No,  I  do  not. 

Q.  You  don't  know  the  depth  of  the  trough, 
the  bottom  reflector,  do  you? 

A.    Yes,  it  is  about  6  inches  deep. 

Q.     Did  3^ou  measure  it? 
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A.  No,  I  didn't.  I  don't  have  to  measure  a 
little  thing  like  that,  you  can  tell  by  your  eye. 

Q.    You  guess  at  it?    A.     Yes. 

Q.  And  you  didn't  examine  the  interior  of 
the  sign? 

A.     The  exterior  building  of  the  sign 

Q.  Just  a  moment;  I  say,  you  didn't  ex- 
amine the  interior  of  the  sign?    A.     No,  sir. 

Q.  Did  you  measure  the  distance  between 
the  bottom  of  the  letters  at  each  side  of  the 
sign,  the  bottom  line  of  letters  reading,  'Normal 
Pharmacy',  did  you  measure  the  distance  be- 
tween that  bottom  line  and  the  lowermost  re- 
flector which  illuminates  the  sidewalk? 

A.     No,  I  did  not."    (R.  47-48.) 

The  well  known  law  of  physics  that  the  angle  of 
reflection  is  equal  to  the  angle  of  incidence  makes 
important  the  question  as  to  just  what  position  the 
bottom  reflector  occupies  with  relation  to  the  char- 
acters in  the  main  body  of  the  sign  in  order  to 
determine  whether  or  not  light  will  be  reflected 
through  said  characters  by  the  back  or  convex  side 
of  the  bottom  reflector.  After  failing  to  prove  this 
as  a  part  of  his  prima  facie  case,  plaintiff's  counsel 
sent  two  of  his  representatives  to  examine  defend- 
ant's sign  and  called  them  to  the  stand  on  rebuttal. 
Even  so,  they  failed  to  give  exact  measurements 
and  attempted  to  substitute  mere  opinion  evidence. 
See  the  depositions  of  witness  Boylan  and  witness 
Meeks.  The  following  shows  the  gist  of  Meek's 
testimony  in  this  regard: 

"Q.  Since  the  morning  session  of  this  court, 
did  you  go  over  to  Oakland  and  examine  the 
signs  testified  about  this  morning?    A.     I  did. 

Q.     Did  you  look  inside  there  ?    A.    Yes,  sir. 
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Q.  I  will  show  you  a  photograph  heretofore 
offered  in  evidence,  carrying  the  words,  'Harry 
Eose,  Haberdasher',  and  'Al.  Chase,  Clothier', 
and  ask  you  with  res^Dect  to  the  lower  line  of 
letters  reading  'Al.  Chase,  Clothier',  whether 
or  not,  in  your  opinion,  it  is  possible  for  light 
proceeding  from  the  upper  lamps  to  be 

A.     In  my  opinion  it  does  reflect."    (R.  319.) 

Witness  Boylan's  testimony  is  as  follows: 

"Q.  Could  any  light  from  the  interior  of 
the  signs  pass  against  the  reflectors  at  the 
bottom  of  the  sign  and  through  the  letters  *A1. 
Chase,  Clothier"? 

A.  I  don't  think  I  know  what  you  mean. 
Do  you  mean  the  light  from  the  letters  that 
throw  out  onto  the  sidewalk? 

Mr.  Griffin.  No,  I  mean  the  light  from  the 
inside  of  the  sign  proceeding  down  against  the 
inside  reflector  here  which  is  shown  in  this 
photograph,  and  then  from  there  against  the 
letters  'Al.  Chase,  Clothier'. 

A.     I  believe  it  could. 

The  Court.  This  question  is  susceptible  of 
demonstration,  and  should  not  depend  on  the 
hap-hazard  testimony  of  witnesses.  Proceed." 
(R.  320-21.) 

As  against  this  conjectural  and  opinion  evidence 
is  the  positive  fact  testimony  of  Tracy  W.  Simpson, 
who,  on  cross-examination,  testified  as  follows  (a 
photograph  of  one  of  defendant's  signs  bearing  the 
legend  "Al.  Chase,  Clothier"  being  then  under  dis- 
cussion) : 

"Mr.  Griffin.  Q.  How  high  would  you  say 
those  letters  were  from  the  bottom  of  the  sign? 

A.     Approximately  7  inches. 

Q.  Is  it  not  a  fact  that  the  reflector  inside 
of  the  sign  is  more  than  7  inches  deep? 
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A.  No,  sir.  We  measured  that  very  par- 
ticularly since  this  came  up. 

Q.  How  deep  into  the  sign  does  that  reflector 
go? 

A.  I  don't  recall  the  exact  figure  as  to  the 
distance  from  the  lower  line  of  the  lower  line 
of  letters  to  the  bottom  edge  of  the  sign,  and 
the  exact  distance  upwards  that  the  reflector 
extends  into  the  sign,  but  I  do  recall  particular- 
ly that  the  difference  between  those  dimensions 
was  from  one-half  to  three-quarters  of  an  inch; 
that  is  to  say,  the  distance  upward  from  the 
lower  line  of  the  lower  line  of  letters  above  the 
edge  of  the  sign  is  one-half  to  three-quarters 
of  an  inch  higher  than  the  vertical  height  of  the 
reflector  upwards  into  the  sign. 

Q.  That  very  fact  would  not  preclude  the 
reflection  of  some  light  from  that  reflector  as  it 
might  in  a  sign  such  as  you  have  shown  here, 
where  the  height  above  the  reflector  of  the  bot- 
tom of  the  letter  is  approximately  two  inches'? 

A.  It  would  preclude  it ;  there  is  no  possible 
way  that  that  light  could  be  reflected  backwards 
up  into  the  sign  from  a  reflector,  when  the 
upper  line  of  reflector  is  lower  than  the  lowest 
line  on  the  characters  themselves. 

Q.  Is  it  not  a  fact  that  the  light  would  be 
reflected  into  the  body  of  the  sign,  and  then 
back  to  the  other  side,  and  then  out  to  the  let- 
ters on  the  opposite  side,  if  there  were  any? 

A.  No,  sir,  not  with  that  form  of  construc- 
tion."    (R.  289-90.) 

From  the  foregoing  it  is  quite  obvious  that  even 
if  plaintiff  had  a  valid  patent  covering  the  use  of  a 
bottom  reflector  v/hich  will  reflect  from  one  set  of 
lamps  downwardly  and  from  another  set  upwardly 
and  outwardly  through  the  main  character  in  the 
body  of  a  sign,  defendant  does  not  infringe,  inas- 
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much  as  the  latter  function  is  not  present  in  de- 
fendant's signs. 

Re:  Prior  Art: 

As  the  trial  judge  stated  at  the  conclusion  of  the 
trial  the  mere  mode  employed  to  throw  rays  of  light 
from  a  sign  down  to  a  sidewalk  could  not  be  made 
the  subject  of  a  patent  monopoly  at  the  time 
Hotchner  applied  for  his  patent.  This  seems  so 
self-evident  that  one  hesitates  to  refer  to  prior 
patents  or  prior  uses  showing  such  a  thought  to  be 
old.  However,  the  record  is  not  lacking  in  this 
regard,  as  will  be  seen  from  the  following  quotation 
taken  from  the  deposition  of  defendant's  expert, 
Tracy  W.  Simpson: 

"  'Various  municipalities  have  for  a  long 
time  had  ordinances  requiring  sidewalk  illumi- 
nation in  connection  with  all  electric  signs,  and 
particularly  signs  of  the  interior-lighted  type. 
This  is  especially  true  of  Seattle,  Washington, 
and  Los  Angeles,  California,  in  the  territory 
where  the  company  of  which  I  am  Vice-Presi- 
dent and  Western  District  Manager  operates. 
For  instance.  Ordinance  No.  21308  of  the  City 
of  Seattle,  Washington,  which  has  been  in 
effect  since  August  8th,  1909,  has  at  all  times 
required  that: 

"  'Electric  signs  made  entirely  of  galvan- 
ized iron,  letters  forms  on  each  side  of  the  sign, 
with  one  (1)  and  two  (2)  inch  glass  screw 
lenses,  the  two  inch  lenses  with  not  less  than  a 
four  (4)  inch  center,  apart,  and  the  one  inch 
lens  not  less  than  a  two  (2)  inch  center,  apart, 
illuminated  from  the  inside  with  not  less  than 
two  hundred  (200)  candle  power  to  each  sign, 
and  more,  if  the  size  of  the  sign  shall  require. 
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bottom  of  sign  left  open  to  illuminate  the  side- 
walk ;  will  be  allowed  to  be  constructed  and  hung 
as  provided  for  electric  signs  in  this  ordinance 
and  as  further  set  forth  in  this  section.' 

"  'The  purpose  of  the  requirement  that  the 
bottom  of  the  sign  be  left  open  is  to  illuminate 
the  sidewalk,  and  such  requirement  is  satisfied 
by  providing  a  separate  set  of  lights  to  illumi- 
nate the  sidewalk.  In  connection  with  such 
separate  set  of  lights,  it  has  long  been  the  prac- 
tice to  provide  a  reflector  which  will  direct  the 
rays  therefrom  downwardly  to  the  sidewalk."  ' 

(R.  279-80.) 
******* 

"  'I  have  examined  United  States  patent  No. 
7:75,295  to  R.  W.  Clark,  dated  November  22d, 
1904-,  and  imderstand  the  structure  therein 
shovv^n.  It  comprises  a  sign  body  A  which  car- 
ried at  each  side  a  sign  character  4.  At  the 
bottom  of  the  sign  body  there  is  a  row  of 
lamps  11,  in  connection  with  which  there  is 
arranged  a  reflector  having  a  surface  8  to 
direct  the  light  from  the  lamps  downwardly. 
This  reflector  constitutes  means  for  intercept- 
ing the  rays  from  the  lower  lamps  when  the 
sign  is  observed  at  some  distance  horizontally 
therefrom. 

''  'I  have  also  examined  United  States  patent 
No.  1,070,028  to  Fortman,  filed  December  6th, 
1912,  and  issued  August  12th,  1913,  and  under- 
stand the  structure  shown  and  described  there- 
in. It  is  primarily  intended  for  a  signaling 
device,  but  embodies  principles  and  structural 
features  equally  applicable  to  any  form  of  il- 
luminated sign.  It  comprises  an  illuminated 
sign  consisting  of  the  letter  ''L"  and  "R"  (Fig. 
1).  These  letters  are  illuminated  by  lamps 
contained  in  compartments  6  and  7.  Beneath 
the  compartments  6  and  7  there  is  a  lamp  ar- 
ranged in  a  compartment  8  to  illuminate  the 
ground   and   license   plate.     By  means   of  the 
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opaque  glass  front  23  and  the  inside  partition 
4  the  rays  from  the  lowermost  lamp  are  inter- 
cepted so  that  the  latter  light  will  not  be  seen 
when  the  sign  is  observed  at  any  distance  hori- 
zontally therefrom.'  "     (R.  281-82.) 


APPELLANT'S  ARGUMENT. 

Appellant's  brief  presents  two  alleged  points  of 
law  as  a  basis  for  asking  this  court  to  reverse  the 
decision  of  the  trial  court.  Point  No.  1  has  to  do 
with  the  date  when  Hotchner  claims  to  have  made 
his  alleged  invention  of  the  first  patent  in  suit,  to- 
wit,  the  raised  molding  patent.  Point  No.  2  com- 
plains that  the  decision  of  the  trial  court  went  be- 
yond the  matter  in  issue.  There  is  a  third  point 
which  appears  to  be  interwoven  with  point  No.  2, 
merely  stating  the  same  criticism  in  another  way. 

By  his  first  point  appellant's  counsel  apparently 
contends  that  what  Hotchner  claims  to  have  done  in 
1910  by  way  of  making  a  model  eliminates  in  some 
unexplained  way  all  of  the  prior  patents  and  prior 
uses  which  defendant  has  offered.  It  is  difficult 
to  follow  this  argument  for  it  fails  to  take  into  con- 
sideration the  effect  of  the  Little  patent  of  1861, 
the  French  patent  to  Boldes  of  1903  and  the  White 
Sewing  Machine  Company  sign,  which  is  simply  a 
physical  embodiment  of  the  expired  Hotchner 
patent  No.  769,139,  dated  August  30,  1904,  all  of 
which  are  anterior  to  the  earliest  date  claimed  by 
Hotchner. 


43 


The  contention  of  appellant  also  fails  to  take 
into  consideration  the  effect  of  a  prior  use  occurring 
more  than  two  years  before  Hotchner's  filing  date. 
It  is  immaterial  when  Hotchner  made  his  alleged 
invention  if  it  be  proven  that  a  similar  device  was 
known  to  others  and  was  in  public  use  or  on  sale  for 
a  period  of  two  years  prior  to  the  filing  of  the  ap- 
plication for  patent  in  suit.  Such  is  the  status  of 
the  Oregon  Hotel  sign  and  the  Prismatic  sign. 
Great  reliance  is  placed  by  appellant  on  the  hap- 
hazard testimony  of  a  former  inspector  by  the 
name  of  Thorne  relative  to  the  Prismatic  sign. 

Under  cross-examination  Thorne  disqualified 
himself  when  he  admitted  that  he  was  familiar  with 
but  one  of  two  signs  erected  by  the  Prismatic  Sign 
Company  for  the  Denver  Electrical  Company.  It 
will  be  recalled  that  there  were  two  different  signs 
erected  for  the  Denver  Electrical  Company  by  the 
Prismatic  Sign  Company  within  a  comparatively 
short  time  of  each  other,  one  with  flat  letters  and 
the  other  with  a  raised  molding  around  the  letters. 
The  following  is  quoted  from  Thome's  deposition 
at  page  317: 

''Mr.  LoFTus.  Q.  Did  you  know  that  there 
was  more  than  one  sign  erected  by  the  Pris- 
matic Sign  Company  for  the  Denver  Electrical 
Company? 

A.     Yes,  I  did. 

Q.  Are  you  familiar  with  both  of  those 
signs  ? 

A.     No,  I  am  not. 

Q.  And  you  don't  know  from  memory,  now, 
which  of  these  signs  had  the  border  and  which 
did  not? 
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A.  I  know  that  the  sign  that  I  inspect od 
and  the  sign  that  was  held  up  on  account  of 
permits  from  the  Board  of  Public  Works  was 
all  flat  letters  at  the  time  it  was  inspected. 

Q.  There  may  have  been  another  sign,  so 
far  as  you  know,  that  had  the  molding? 

A.     Yes,  there  may  have  been." 

The  second  point  which  appellant  attempts  to 
make  in  his  brief  is  that  the  trial  court  in  its  deci- 
sion went  beyond  the  scope  of  the  issues.  This  as- 
sertion comes  with  bad  grace  in  view  of  the  repeated 
attempts  made  by  the  trial  judge  to  get  plaintiff's 
counsel  to  commit  himself  as  to  just  what  invention, 
if  any,  was  supposed  to  be  represented  by  each  of 
the  patents  in  suit.  The  replies  of  appellant's  coun- 
sel were  so  worded  as  to  make  it  clear  that  plain- 
tiff's case  was  based  upon  the  proposition  that  his 
first  patent  gave  him  a  monopoly  to  the  broad  idea 
of  using  a  raised  molding  around  the  outline  of  the 
letter,  and  that  his  second  patent  was  such  as  to 
give  him  a  monopoly  on  the  broad  idea  of  throwing 
light  rays  down  from  a  sign  whereby  to  illuminate 
a  sidewalk,  as  will  be  seen  by  the  following  quota- 
tions taken  from  the  record: 

''The  Court.  What  is  it  the  plaintiff  claims 
under  his  patent — the  exclusive  right  to  use 
this? 

Mr.  TowNSEND.  Apparently,  from  the  prima 
facie  case,  they  claim  an^^  sort  of  a  beveled 
border  as  an  infringement. 

Mr.  Griffin.  We  claim  the  right  to  use  any 
kind  of  a  raised  metal  molding. 

The  Court.  And  you  claim  no  one  else  has 
a  right  to  use  it? 
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Mr.  Griffin.  We  claim  no  one  else  has  the 
right  to  use  the  metal  molding  in  connection 
with  this  translucent  letter  with  the  illumina- 
tion in  the  back  of  the  character."  (Record  p. 
239.) 

The  Court.  Do  you  claim  a  monopoly  on  the 
right  to  use  a  reflector  to  turn  light  down? 

Mr.  Griffin.  The  witness  says  here,  in  con- 
nection with  his  affidavit,  and  I  am  only  seeking 
to  cover  what  is  claimed  by  the  two  patents, 
this  particular  claim  describes  the  location  for 
the  lights  handling  the  sign,  and  also  the  lights 
for  illuminating  the  sidewalk."  (Record  p. 
337.) 

If  plaintiff  had  placed  any  narrower  interpreta- 
tion upon  the  scope  of  his  patents,  the  matter  of 
proving  infringement  would  have  been  impossible, 
inasmuch  as  defendants'  structures  differ  radically 
from  the  specific  structures  shown  in  the  Hotchner 
patents  in  suit.  The  plaintiff,  having  based  his  case 
upon  the  proposition  that  his  patents  gave  him  a 
broad  and  comprehensive  monopoly,  ought  not  to 
complain  that  the  trial  court  dealt  with  the  patents 
on  that  basis. 

It  is  submitted  that  on  the  record  as  made  by 
plaintiff  the  trial  court  properly  found  the  patents 
to  be  invalid  and  not  infringed. 

Dated,  San  Francisco, 
October  21,  1922. 

Respectfully  submitted, 
Chas.  E.  Townsend, 
William  A.  Loftus, 

Attorneys  for  Appellees. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Idaho,  Southern  Division. 


UNITED  STATES  OF  AMERICA, 

vs. 
CHARLIE  SING  LEE, 


Defendant, 


No.  810. 

INDICTMENT. 

Charge:     Unlawful  sale  of  narcotics.     Violation 
Act  of  December  17,  1914,  as  amended. 


The  Grand  Jurors  of  the  United  States  of  America, 
being  first  duly  impaneled  and  sworn,  within  and  for 
the  District  of  Idaho,  Southern  Division,  in  the  name 
and  by  the  authority  of  the  United  States  of  America, 
upon  their  oaths  do  find  and  present : 

That  heretofore,  to- wit,  on  or  about  the  20th  day 
of  December,  A.  D.  1921,  in  the  City  of  Boise,  in 
Ada  County,  Idaho,  and  in  the  Southern  Division 
of  the  District  of  Idaho,  Charlie  Sing  Lee,  a  Chinese 
person,  did  then  and  there,  wilfully,  unlawfully  and 
feloniously  deal  in  and  sell  a  certain  narcotic  drug, 
to-wit,  a  certain  derivative  or  compound  of  cocoa 
leaves,  commonly  known  as  cocaine,  a  more  exact 
description  and  the  exact  amount  thereof  being  to 
the  Grand  Jurors  aforesaid  unknown,  without  hav- 
ing first  registered  with  the  Collector  of  Internal 


8  Charlie  Sing  Lee,  vs. 

Revenue  for  the  District  of  Idaho  his  name  or  style, 
his  place  of  business  and  the  place  or  places  where 
such  business  was  to  be  carried  on,  and  without  hav- 
ing paid  the  special  tax  provided  by  law  to  be  paid 
by  all  persons  selling  or  dispensing  cocaine  as  afore- 
said, which  is  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

COUNT  TWO. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  find  and  present: 

That  heretofore,  to-wit,  on  or  about  the  21st  day 
of  December,  A.  D.  1921,  in  the  City  of  Boise,  in 
Ada  County,  Idaho,  and  in  the  Southern  Division 
of  the  District  of  Idaho,  Charlie  Sing  Lee,  a  Chinese 
person,  did  then  and  there,  wilfully,  unlawfully  and 
feloniously,  deal  in  and  sell  sl  certain  narcotic  drug, 
to-wit,  a  certain  preparation  or  derivative  of  opium, 
commonly  known  as  morphine,  a  more  exact  de- 
scription and  the  exact  amount  thereof  being  to  the 
Grand  Jurors  aforesaid  unknown,  without  having 
first  registered  with  the  Collector  of  Internal  Reve- 
nue for  the  District  of  Idaho  his  name  or  style,  his 
place  of  business  and  the  place  or  places  where  such 
business  was  to  be  carried  on,  and  without  having 
paid  the  special  tax  provided  by  law  to  be  paid  by 
all  persons  selling  or  dispensing  such  narcotic  drug, 
which  is  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 
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COUNT  THREE. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  find  and  present: 

That  heretofore,  to-wit,  on  or  about  the  22nd  day 
of  December,  A.  D.  1922,  in  the  City  of  Boise,  in 
Ada  County,  Idaho,  and  in  the  Southern  Division 
of  the  District  of  Idaho,  Charlie  Sing  Lee,  a  Chinese 
person,  did  then  and  there,  wilfully,  unlawfully  and 
feloniously  deal  in  and  sell  a  certain  narcotic  drug, 
to-wit,  a  certain  preparation  or  derivative  of  opium, 
commonly  known  as  morphine,  a  more  exact  de- 
scription and  the  exact  amount  thereof  being  to  the 
Grand  Jurors  aforesaid  unknown,  without  having 
first  registered  with  the  Collector  of  Internal  Reve- 
nue for  the  District  of  Idaho,  his  name  or  style,  his 
place  of  business  and  the  place  or  places  where  such 
business  was  to  be  carried  on,  and  without  having 
paid  the  special  tax  provided  by  law  to  be  paid  by 
all  persons  selling  or  dispensing  such  narcotic  drug, 
which  is  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

E.  G.  DAVIS, 
United  States  Attorney  for  the 
District  of  Idaho. 

J.  H.  COWELL, 

Foreman  of  the  United  States 
Grand  Jury. 
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WITNESSES    EXAMINED    BEFORE    THE 

GRAND  JURY  IN  THE  ABOVE  CASE: 
Harry  W.  Ballaine. 
Endorsed:   Filed  Feb.  19,  1922. 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause). 


DEMURRER. 
I. 

Comes  now  the  defendant  in  the  above  entitled 
cause  and  demurs  to  the  indictment  herein  made 
and  filed  in  the  above  entitled  Court  on  the  18th 
day  of  February,  1922,  for  the  reason  and  upon 
the  grounds  that  the  first  count  in  said  indictment 
does  not  state  facts  sufficient  to  constitute  a  viola- 
tion of  the  Act  of  December  17,  1914,  as  amended. 

II. 

That  Count  2  of  said  indictment  does  not  state 
facts  sufficient  to  constitute  a  violation  of  the  pro- 
visions of  the  Act  of  December  17,  1914,  as 
amended. 

III. 

That  Count  3  of  said  indictment  does  not  state 
facts  sufficient  to  constitute  a  violation  of  the  Act  of 
December  17,  1914,  as  amended,  and  further  that 
the  third  count  of  said  indictment  shows  upon  its 
fact  that  the  said  count  is  indefinite  and  ambiguous 


United  States  of  America.  11 

in  that  said  violation  is  alleged  to  have  been  com- 
mitted on  the  22nd  day  of  December,  1922. 

Wherefore,  defendant  prays  that  said  indictment, 
and  each  and  every  count  thereof,  be  dismissed, 
and  that  the  said  defendant  be  discharged. 
Respectfully  submitted : 

P.  E.  CAVANEY, 
Attorney  for  Defendant. 
Residence:    Boise,  Idaho. 
Service  of  the  above  Demurrer  by  copy  admitted 
and  accepted  this  20th  day  of  February,  1922. 

FRED  CRANE, 
Asst.  Dist.  Attorney. 
Endorsed:   Filed  Feb.  20,  1922. 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause). 


MOTION  TO  QUASH. 
Comes  now  the  defendant  in  the  above  entitled 
cause  of  action  and  moves  the  Honorable  Court  to 
quash  and  set  aside  the  indictment  found  and  filed 
in  this  Court  against  the  said  defendant  on  Febru- 
ary 18,  1922,  for  the  reason  and  upon  the  follow- 
ing grounds,  to-wit: 

I. 

First:     That  the  offense  charged  in  Count  1  of 
said  indictment  is  not  stated  with  such  degree  of 
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certainty  that  the  Court  may  pronounce  judgment 
upon  conviction  according  to  law. 

Second:  That  said  Count  1  of  said  indictment 
alleges  two  separate  and  distinct  offenses  under  the 
provisions  of  the  Act  of  December  17,  1914,  as 
amended,  in  that  said  count  charges  the  defendant 
with  dealing  in  and  selling  a  certain  narcotic  da^ug 

on  the  date  mentioned  in  said  count,  and  said  count 
1  of  said  indictment  is  ambiguous  and  uncertain 
in  that  said  count  alleges  that  the  defendant  did 
then  and  there  wilfully,  unlawfully  and  feloniously 
deal  in  and  sell  a  certain  narcotic  drug  without  hav- 
ing first  registered  with  the  Collector  of  Internal 
Revenue  for  the  District  of  Idaho  his  name  or  style, 
his  place  of  business  and  the  place  or  places  where 
such  business  was  to  be  carried  on  without  having 
paid  the  special  tax  provided  by  law  to  be  paid  by 
all  persons  selling  or  dispensing  cocaine  as  afore- 
said. 

II. 

First:  That  the  offense  charged  in  count  2  of 
said  indictment  is  not  stated  with  such  degree  of 
certainty  that  the  Court  may  pronounce  judgment 
upon  conviction  according  to  law. 

Second:  That  said  count  2  of  said  indictment  al- 
leges two  separate  and  distinct  offenses  under  the 
provisions  of  the  Act  of  December  17,  1914,  as 
amended,  in  that  said  count  charges  the  defendant 
with  dealing  in  and  selling  a  certain  narcotic  drug 
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on  the  date  mentioned  in  said  count,  and  said  count 

2  of  said  indictment  is  ambiguous  and  uncertain  in 
that  said  count  alleges  that  the  defendant  did  then 
and  there  wilfully,  unlawfully,  and  feloniously  deal 
in  and  sell  a  certain  narcotic  drug  without  having 
first  registered  with  the  Collector  of  Internal  Reve- 
nue for  the  District  of  Idaho  his  name  or  style,  his 
place  of  business  and  the  place  or  places  where  sucfi 
business  was  to  be  carried  on  without  having  paid 
the  special  tax  provided  by  law  to  be  paid  by  all  per- 
sons selling  or  dispensing  cocaine  as  aforesaid. 

III. 

First:  That  the  offense  charged  in  count  3  of 
said  indictment  is  not  stated  with  such  degree  of 
certainty  that  the  Court  may  pronounce  judgment 
upon  conviction  according  to  law. 

Second:  That  said  count  3  of  said  indictment 
alleges  two  separate  and  distinct  offenses  under  the 
provisions  of  the  Act  of  December  17,  1914,  as 
amended,  in  that  said  count  charges  the  defendant 
with  dealing  in  and  selling  a  certain  narcotic  drug 
on  the  date  mentioned  in  said  count,  and  said  count 

3  of  said  indictment  is  ambiguous  and  uncertain 
in  that  said  count  alleges  that  the  defendant  did 
then  and  there  wilfully,  unlawfully  and  feloniously 
deal  in  and  sell  a  certain  narcotic  drug  without 
having  first  registered  with  the  Collector  of  Inter- 
nal Revenue  for  the  District  of  Idaho  his  name  or 
style,  his  place  of  business  and  the  place  or  places 
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where  such  business  was  to  be  carried  on  without 
having  paid  the  special  tax  provided  by  law  to  be 
paid  by  all  persons  selling  or  dispensing  cocaine  as 
aforesaid. 

Third:  That  said  count  3  is  ambiguous  and  un- 
certain in  that  said  offense  is  alleged  to  have  been 
committed  on  the  22nd  day  of  December,  1922. 

Said  indictment  is  further  defective  in  that  count 
1  is  an  independent  and  separate  offense  alleged  to 
havf;  been  committed  by  the  defendant  on  a  sepa- 
rate and  distinct  date  from  the  dates  alleged  in 
count  2  of  said  indictment  and  count  3  of  said  in- 
dictment. That  there  are  three  separate  and  dis- 
tinct offenses  alleged  in  the  respective  counts  of  said 
indictment  on  three  separate  and  distinct  dates 
which  are  not  of  such  a  nature  as  may  be  properly 

joined  in  the  said  indictment. 

P.  E.  CAVANEY, 
Attorney  for  Defendant. 
Residence:    Boise,  Idaho. 

Service  accepted  February  20,  1922. 

FRED  CRANE, 
Asst.  Dist.  Attorney. 

Endorsed:    Filed  Feb.  20,  1922. 
W.  D.  McREYNOLDS,  Clerk. 
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(Title  of  Court  and  Cause). 


MOTION  TO  ELECT. 

Comes  now  the  defendant  in  the  above  entitled 
cause  and  moves  the  Court  that  plaintiff  be  re- 
(luired  to  elect  upon  which  one  of  the  counts  the 
prosecution  will  rely  in  the  indictment  found 
against  the  above  named  defendant  and  filed  in  the 
above  entitled  court  on  the  18th  day  of  February, 
1922. 

P.  E.  CAVANEY, 
Attorney  for  Defendant. 
Residence:    Boise,  Idaho. 

Endorsed:    Filed  Feb.  21,  1922. 

W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause). 


JOURNAL  ENTRIES. 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  held  at 
Boise,  Idaho,  on  Tuesday  the  21st  day  of  February, 
1922,  and  other  dates  as  stated,  the  following  pro- 
ceedings, among  others,  were  had,  to-wit: 

Present : 

Hon.  Frank  S.  Dietrich,  Judge. 
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United  States  of  America, 

vs. 
Charle  Sing  Lee, 

Defendant. 

CRIMINAL  NO.  810. 

Defendant's  demurrer  to  and  Motion  to  quash  the 
indictment  were  argued  before  the  Court  by  the 
District  Attorney  and  P.  E.  Cavaney,  Esq.,  counsel 
for  the  defendant.  Whereupon  the  Court  sustained 
the  demurrer  and  motion  as  to  the  third  count  and 
overruled  as  to  the  other  counts  of  the  indictment. 

The  defendant  then  waived  the  reading  of  the 
indictment  and  was  furnished  with  a  true  copy 
thereof.  The  Court  asked  the  defendant  if  the 
name  by  which  he  was  indicted  was  his  true  name, 
and  the  defendant  replied  in  the  affirmative. 

The  Court  asked  the  defendant  if  he  pleads  guilty 
or  not  guilty  of  the  offense  charged  in  the  indict- 
ment, and  the  defendant  pleaded  not  guilty. 

The  cause  was  set  for  trial  at  ten  o'clock  Feb- 
ruary 22,  1922. 

Wednesday,  February  22,  1922. 

This  cause  came  regularly  on  for  trial  before  the 
Court  and  a  jury,  the  defendant  being  present  with 
his  counsel,  P.  E.  Cavanej^  Esq.,  the  Government 
being  represented  by  E.  G.  Davis,  District  Attor- 
ney. The  clerk,  proceeded  to  draw  from  the  jury 
box  the  names  of  twelve  persons,  one  at  a  time, 
written  on  separate  slips  of  paper,  to  secure  a  jury. 
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W.  E.  Graham,  R.  D.  See  and  Oscar  Hanson  whose 
names  were  so  drawn  on  voir  dire,  examined  and 
passed  for  cause,  and  excused  by  the  Court  on  per- 
emptory challenge.  Following  are  the  names  of  the 
persons  whose  names  were  drawn  from  the  jury 
box,  who  were  sworn  on  voir  dire,  examined  and 
accepted  by  counsel  for  the  respective  parties,  and 
who  were  sworn  to  well  and  truly  try  said  cause 
and  a  true  verdict  render,  to-wit :  Edward  L.  Hass, 
J.  E.  Alderson,  Harve  Douglass,  Wm.  H.  Thomp- 
son, W.  S.  Decker,  George  Bennett,  Wm.  Stark,  A. 
K.  Baker,  Nick  Wilson,  Martin  Stien,  Henry  Mc- 
Guire  and  A.  C.  Thompson.  The  indictment  was 
read  to  the  jury  by  the  District  Attorney,  who  in- 
formed them  of  the  defendant's  plea  entered  there- 
to. 

Here  J.  M.  Adams,  H.  W.  Ballaine,  and  H.  W. 
Cole  were  sworn  and  examined  as  witnesses  and 
other  evidence  was  introduced  on  the  part  of  the 
United  States  and  here  the  plaintiff  rests. 

The  defendant  here  moves  the  Court  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant, 
which  motion  was  denied  by  the  Court. 

Harry  Fong,  Fong  Ping,  Fong  King  and  Wm.  L. 
Jones  were  sworn  and  examined  as  witnesses  on 
the  part  of  the  defendant,  and  here  the  defendant 
rests. 

On  rebuttal  E.  S.  McDermott  was  sworn  and  ex- 
amined as  a  witness  on  the  part  of  the  Government, 
and  here  both  sides  close. 
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The  defendant  here  renews  his  motion  for  an  in- 
structed verdict  in  favor  of  the  defendant,  which 
motion  was  denied. 

The  cause  was  argued  before  the  jury  by  counsel 
for  the  respective  parties,  after  which  the  Court 
instructed  the  jury,  then  placed  them  in  charge  of 
A.  J.  Robinson,  a  bailiff  duly  sworn,  and  they  re- 
tired to  consider  of  their  verdict. 

On  the  same  day  the  jury  returned  into  Cour' 
and  the  defendant  and  counsel  being  present.  The 
Court  asked  the  jury  if  they  had  agreed  upon  a 
verdict,  and  they,  through  their  foreman,  replied 
that  they  had,  and  thereupon  presented  their  writ- 
ten verdict  which  was  in  the  words  following, 
to- wit : 

"IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  FOR  THE  DISTRICT  OF  IDAHO, 

SOUTHERN  DIVISION,  FEBRUARY 

TERM,  1922. 

United  States  of  America, 

vs. 
Charlie  Sing  Lee, 

Defendant. 

VERDICT, 

We,  the  jury  in  the  above  entitled  cause,  find  the 
defendant  guilty  as  charged  in  the  first  count,  and 
we  find  the  defendant  guilty  as  charged  in  the  sec- 
ond count  of  the  indictment. 

J.  E.  ALDERSON, 

Foreman.'* 
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The  verdict  was  recorded  in  the  presence  of  the 
jury,  then  read  to  them  and  they  each  confirmed 
the  same. 

The  jury  was  discharged,  and  ten  o'clock  A.  M. 
February  28th,  1922,  fixed  as  time  for  pronounc- 
ing  judgment.  Thirty  days  were  allowed  for  pre- 
paring and  filing  a  bill  of  exceptions. 

Saturday,  March  4,  1922. 

Ten  o'clock  A.  M.  March  8,  1922,  was  fixed  as 
time  for  pronouncing  judgment  herein. 

Wednesday,  March  8th,  1922. 

Comes  now  the  District  Attorney  with  the  de- 
fendant and  his  counsel  into  Court,  this  being  the 
time  fixed  for  pronouncing  judgment  herein. 

The  Court  asked  the  defendant  if  he  had  any  legal 
cause  to  show  why  judgment  should  not  be  pro- 
nounced against  him,  and  the  defendant  having 
none,  and  no  sufficient  cause  appearing  to  the 
Courts  it  was  announced  to  be  the  judgment  of  this 
Court  that  the  defendant  pay  a  fine  of  $500.00  and 
be  confined  in  the  County  Jail  of  Ada  County, 
Idaho,  for  a  term  of  ten  months  on  the  first  count; 
and  pay  a  fine  of  $500.00  and  be  confined  in  said 
jail  for  a  term  of  ten  months  on  the  second  count 

of  the  indictment.     The  terms  of  imprisonment  on 
the  two  counts  to  run  concurrently. 

Upon  application  of  defendant's  counsel,  it  was 
ordered  that  the  execution  of  this  judgment  be 
stayed,  pending  the  defendant's  appeal  on  Writ  of 
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Error,  and  that  the  defendant  be  released  upon  a 
cash  bond  in  the  sum  of  $2500.00  pending  the 
judgment  on  said  appeal. 


(Title  of  Court  and  Cause). 


BILL  OF  EXCEPTIONS. 

The  defendant  herein,  Charlie  Sing  Lee,  was  in- 
dicted by  the  Grand  Jury  for  the  violation  of  the 
Act  of  December  17,  1914,  as  amended,  upon  two 
counts,  to-wit: 

For  dealing  in  and  selling  cocaine  on  the  20th 
day  of  December,  1921,  and  for  dealing  in  and  sell- 
ing morphine  on  the  21st  day  of  December,  1921,  at 
Boise,  Idaho. 

A  trial  by  a  jury  was  had  on  the  22nd  day  of 
Februry,  1922,  and  the  defendant  was  found  guilty 
as  charged,  whereupon  on  the  8th  day  of  March, 

1922,  the  Court  sentenced  the  said  defendant  to 
imprisonment  in  the  County  Jail  of  Ada  County, 
Idaho,  for  ten  months  on  each  count,  the  sentence 
to  run  concurrently,  and  to  pay  a  fine  of  $500.00 
on  each  count. 

Thereupon  the  defendant  filed  a  petition  for  a 
v/rit  of  error  to  the  United  States  Circuit  Court  of 
Appeals  on  the  8th  day  of  March,  1922,  and  on  the 
9th  day  of  March,  1922,  the  writ  of  error  duly  is- 
sued thereon  and  citation  was  duly  made  and  filed. 
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The  defendant  herewith  presents  the  following 
proceedings  had  upon  the  said  trial  and  the  evi- 
dence introduced  and  the  exceptions  taken  thereto 
and  allowed  by  the  Court,  all  of  which  defendant 
claims  and  says  was  manifest  error  which  was  com- 
mitted to  his  injury,  to- wit: 

James  Hill,  a  witness  on  behalf  of  the  Govern- 
ment testified  as  follows: 

Witness  resided  at  Salt  Lake  City,  Utah,  for 
twenty  years.  Came  to  Boise,  Idaho,  on  the  18th 
day  of  December,  1921,  from  Pocatello,  Idaho.  Wit- 
ness did  not  know  defendant.  Saw  defendant  for 
the  first  time  on  the  20th  day  of  December,  1921,  in 
a  China  store  between  Grove  and  Front  on  Seventh 
Street,  Boise,  Idaho.    Had  a  conversation  with  the 

defendant.  Told  defendant  that  he.  Hill,  wanted  to 
buy  "Junk"  "Cocaine"  and  he  told  me  to  come  back. 
There  were  two  policemen  walking  up  the  street 
now  so  I  went  back  at  nine  o'clock  that  evening  and 
saw  the  defendant  in  the  store  and  asked  him  if 
I  could  get  some  cocaine.    He  said  yes. 

Q.     Did  he  sell  you  any  cocaine  at  that  time? 

MR.  CAVANEY:  Just  a  minute.  That  is  lead- 
ing and  suggestive,  if  Your  Honor  please. 

THE  COURT:     Overruled. 

MR.  CAVANEY :    Note  an  exception. 

A.     Yes,  sir. 

THE  COURT :    What  did  you  say? 
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A.  I  told  him  I  wanted  to  get  two  and  a  half's 
worth  of  cocaine. 

MR.  DAVIS:     Two  and  a  half  dollars  worth? 
A.     I  gave  him  the  money  and  he  went  into  a 

rear  room  out  of  the  store  and  slipped  me  a  pack- 
age and  the  next  morning  at  nine  o'clock  I  delivered 
the  package  to  Cole  and  Ballaine  in  the  United 
States  Attorney's  office,  who  kept  it  ever  since. 

No  one  else  saw  the  defendant  deliver  the  co- 
caine to  me.  Cole  gave  me  money  to  make  the  pur- 
chase. I  saw  the  defendant  the  next  time  on  Decem- 
ber 21st,  at  three  o'clock  in  the  afternoon  at  the 
same  place.    I  went  down  there  to  get  morphine.    I 

told  the  defendant  I  wanted  to  get  a  $1.00  pack- 
age of  morphine  and  he  went  in  the  rear  room  and 
came  out  with  the  package  and  gave  it  to  me.  He 
delivered  the  same  as  the  delivery  of  the  cocaine 
was  made.    I  delivered  the  morphine  to  Ballaine  in 

the  lavatory  of  the  pool  room  on  the  corner  of  Sev- 
enth and  Main  streets  about  five  minutes  after  I 
made  the  purchase. 

Q..  Did  you  see  the  defendant  at  any  other  time 
on  the  day  immediately  following  these  two  days? 

A.     I  did,  yes,  sir. 

Q.  Did  you  attempt  to  make  a  buy  from  him 
at  that  time? 

MR.  CAVANEY:  Just  a  moment.  We  object 
as  incompetent,  irrelevant  and  immaterial.  It 
doesn't  tend  to  prove  or  disprove  any  of  the  allega- 
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tions  in  the  information,  as  to  what  he  may  have 
done  subsequent  to  the  dates  of  the  alleged  charge 
in  the  information. 

THE  COURT :  Unless  there  is  some  reason  that 
I  do  not  appreciate  now,  Mr.  District  Attorney,  I 
think  at  this  juncture  I  shall  have  to  sustain  the 
objection. 

MR.  DAVIS :  That  and  other  testimony  will  be 
offered,  if  Your  Honor  please,  on  the  theory  that 
that  evidence  is  competent  for  the  purpose  of  prov- 
ing continuous  conduct,  proving  the  intent  and 
the  knowledge  and  the  motive  with  which  these 
sales  were  made;  for  proving  also  that  he  was,  as 
charged  in  the  indictment,  a  dealer  in  these  drugs. 
There  are  several  theories  on  which  the  evidence  is 
entirely  competent. 

THE  COURT :  Well,  perhaps  on  the  last  ground 
— not  on  either  of  the  others,  because  there  is  no 
question  here  of  intent,  at  the  present  time  at 
least.  If  the  act  was  done,  as  the  witness  testified, 
there  couldn't  be  any  question  about  the  intent,  un- 
der the  present  status  of  the  testimony,  and  a  con- 
tinuing offense,  I  couldn't  admit  it  on  that  ground. 
Let  me  see  the  form  of  your  allegation  here  as  to 
dealing.  (Reading  indictment).  What  have  you 
to  say  as  to  that,  Mr.  Cavaney? 

MR.  CAVANEY:  If  Your  Honor  please,  I  filed 
a  motion  to  quash  and  a  demurrer  to  this  indict- 
ment, upon  the  ground  and  for  the  reason  that 
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there  was  a  duplicity  in  the  pleading,  in  that  they 
were  charging  this  man  with  being  a  dealer  in  and 
also  selling  morphine.  And  at  this  time  we  desire 
to  interpose  an  objection  to  any  testimony  offered 
by  the  prosecution  in  this  case  upon  the  allegation 
in  the  complaint  or  in  the  indictment  that  this  plain- 
tiff was  dealer  in  narcotic  drugs,  and  for  the  fur- 
ther reason  that  evidence  of  any  other  subsequent 
offense  would  not  be  admissible  upon  any  theory 
in  this  action,  because  we  are  compelled  to  meet 
the  allegations  and  the  indictment  as  charged  here 
upon  two  counts,  and  the  proof  and  our  defense 
would  necessarily  be  confined  to  meet  the  proof,  or 
to  meet  the  charge  in  those  two  counts.  And  it  is 
uniformly  held  by  the  Federal  Courts  that  proof  of 
other  offenses  is  not  admissible  in  actions  of  this 
kind  to  prove  character  or  motive  or  for  any  other 
reason.  If  the  Court  desires  me  to  cite  the  Court 
authorities  on  that  point  I  will  be  glad  to  do  so. 

THE  COURT:  No.  I  have  already  ruled  in 
your  favor  upon  that  point. 

MR.  CAVANEY:  We  will  ask  to  have  all  testi- 
mony stricken  in  regard  to  any  other  sale  or  any 
other  conversation  affecting  any  sale,  or  for  the 
purpose  of  consummating  a  sale  subsequent  to  the 
last  date  charged  in  the  information,  to- wit,  the 
21st  day  of  December,  1921. 

THE  COURT :  I  think  I  shall  have  to  overrule 
the  objection. 
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MR.  CAVANEY:     Note  an  exception. 

MR.  CAVANEY:  As  I  understand  the  ruling  of 
the  Court,  you  will  permit  testimony  of  any  offense 
subsequent  to  the  dates  alleged  in  the  information? 

THE  COURT:  Oh,  we  have  not  gone  so  far  yet. 
This  was  on  the  following  day.  It  will  be  some- 
what within  the  discretion  of  the  Court  as  to  just 
how  far  off  in  time  acts  may  be  shown,  but  this  is 
on  the  following  day,  and  the  charge  is  that  on  or 
about  these  two  days  defendant  was  selling  and 
dealing  in. 

MR.  DAVIS:  Q.  Did  you,  on  the  22nd  day  of 
December,  1921,  that  is,  the  day  immediately  fol- 
lowing the  day  on  which  you  made  your  second  pur- 
chase, attempt  to  make  a  third  purchase  from 
Charlie  Sing  Lee? 

A.    I  did. 

MR.  CAVANEY:  If  Your  Honor  please,  in  or- 
der to  save  our  record  on  that,  we  will  object  as  in- 
competent, irrelevant,  and  immaterial,  and  evi- 
dence adduced  of,  or  attempted  to  be  adduced  of,  a 
sale  subsequent  to  the  time  charged  or  alleged  in 
the  information. 

THE  COURT:  The  objection  is  overruled.  You 
may  have  your  exception,  and  it  may  be  under- 
stood that  your  objection  goes  to  all  of  these  ques- 
tions as  to  this  particular  sale,  and  that  they  are 
overruled,  and  that  you  have  exceptions  to  them. 

MR.  DAVIS:    Answer  the  question,  Mr.  Hill. 

A.    I  did. 
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CROSS  EXAMINATION. 
Occupation  a  general  cook.  Was  doing  nothing 
before  I  came  to  Idaho  from  Salt  Lake.  Was  an 
addict  for  25  years.  Used  both  cocaine  and  mor- 
phine hypodermically.  Was  sent  from  Boise,  Idaho, 
to  Blackfoot  for  the  cure  December  28,  1921.  Was 
in  Boise  for  ten  days  before  I  went  there.  Did  not 
follow  any  vocation  in  Boise.  Bought  morphine  and 
cocaine  in  Boise  pretty  often.  Bought  it  for  my 
own  use.  Have  been  cured  of  the  use  of  drugs  for 
about  six  weeks.  I  was  cured  once  before.  I  was 
off  for  four  years  and  the  doctor  put  me  back  on 
it  for  asthma  and  I  have  been  on  it  ever  since.  I 
met  Ballaine  through  Cole  and  Cole  through  Watts. 
I  have  known  Watts,  Narcotic  Inspector,  all  my 
life.  I  was  engaged  by  the  Chief  of  Police  at  Salt 
Lake  to  work  for  Watts ;  then  with  Cole ;  then  with 
Ballaine.  Worked  with  Watts.  I  came  here  for 
Cole  on  December  18,  1921,  from  Pocatello,  Idaho, 
where  I  put  in  one  day  and  night.  Got  my  expenses 
from  Cole  in  Pocatello  to  come  to  Boise,  Idaho.     I 

don't  know  how  much  money  I  got  for  expenses.  Got 
more  money  from  Cole  in  Boise.  I  don't  know  the 
number  of  the  house  where  I  purchased  the  cocaine 
and  morphine  from  the  defendant.  Hary  Fong  is 
the  manager  of  the  place.  I  went  down  to  Harry 
Fong's  place  to  get  drugs.  Was  told  before  I  came 
to  Boise  that  Cole  and  Ballaine  were  trying  to  get 
the  defendant  for  two  years.     I  consented  to  aC' 
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for  them.  There  was  a  couple  of  Chinamen  in  there 
when  I  bought.  Harry  Fong  was  not  there.  There 
was  a  little  old  Chinaman  running  the  store.  Wit- 
ness marked  Exhibit  "A"  "J.  T.  H."  Did  not  turn 
exhibit  over  to  Cole  and  Ballaine  until  nine  o'clock 
the  day  after  the  purchase  and  never  informed 
Cole  or  Ballaine  that  witness  had  made  the  purchase 
before  the  time  of  the  delivery.  Witness  did  not 
taste  the  contents  of  the  package  but  can  tell  mor- 
phine and  cocaine  by  its  looks.  Don't  know  who 
was  in  Harry  Fong's  store  at  the  time  of  the  pur- 
chase. I  got  the  money  from  Ballaine.  Ballaine 
sent  me  to  Blackfoot  to  be  cured.  Cole  and  Bal- 
laine both  knew  that  I  was  using  cocaine  and  mor- 
phine before  I  came  to  Boise. 

HARRY  W.  BALLAINE,  witness  for  the  Gov- 
ernment. 

Is  a  Federal  Narcotic  Inspector  for  the  district 
of  which  Idaho  is  a  part.  Was  in  Boise  about  the 
20th  of  December,  1921.  Witness  Hill  was  working 
for  me  in  Boise.  I  and  Cole  sent  Witness  Hill  to 
made  purchase  of  morphine  from  the  defendant. 
Witness  and  Cole  gave  Hill  $2.50  in  money  to  go 
down  and  buy  from  the  defendant.  We  told  the 
witness  Hill  to  bring  back  the  purchase  the  next 
morning  to  the  United  States  Attorney's  office.  He 
brought  it  back  and  the  package  was  marked  "Ex- 
hibit A'*  Package  was  marked  "Bought  from 
Charlie  Sing  Lee  on  12-20-21  H.  W.  B.-H.  W.  C- 
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J.  T.  H.,  9  A.  M."  Witness  is  a  gradute  from  tnt 
school  of  pharmacy  of  the  Pullman  Agricultural 
College  of  Washington  in  1912.  In  actual  practice 
of  pharmacy  for  nine  years.  Exhibit  A  contained 
cocaine.  Made  arrangements  with  Hill  next  day  t 
buy  a  bindle  of  morphine.  Gave  witness  $1.00  and 
told  him  to  go  to  the  same  place  and  purchase  from 
the  defendant.  Witness  brought  package  back, 
''Exhibit  B,"  and  gave  it  to  me  in  the  pool  room 
on  Seventh  and  Main  streets.     Package  marked 

"12-21-21  H.  W.  B.-J.  T.  H."  Marks  were  put  on 
in  the  afternoon  some  time  in  the  United  States 
Attorney's  office.  Witness  says  package  contains 
morphine. 

MR.  DAVIS:     We  offer  Exhibit  B  in  evidence. 

MR.  CAVANEY :  We  object  as  incompetent,  ir- 
relevant and  immaterial.  It  has  not  been  shown 
by  this  witness  that  this  is  the  same  package  that 
was  procured  from  the  defendant  at  that  time  and 
place. 

THE  COURT:     Overruled. 

MR.  CAVANEY:     Note  an  exception. 

MR.  DAVIS :  Q.  Did  you  make  any  further  ar- 
rangements with  Mr.  Hill  for  the  purchase  of  nar- 
cotics from  this  defendant  at  or  about  that  time? 

MR.  CAVANEY:     On  that  date,  or  what? 

MR.  DAVIS :  Either  of  those  dates,  or  the  date 
immediately  following. 
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MR.  CAVANEY:  We  will  object  to  any  testi- 
mony of  any  sales  or  anything  else  on  a  date  subse- 
quent to  the  finding  in  the  indictment,  for  the  rea- 
sons heretofore  interposed  in  objecting  to  the  tes- 
timony of  the  former  witness. 

MR.  DAVIS:  I  understand  you  have  a  general 
objection. 

MR.  CAVANEY:     I  did  as  to  that  witness. 

THE  COURT :    The  objection  is  overruled. 

MR.  CAVANEY:     Note  an  exception. 

A.  Yes;  I  gave  him  money  and  told  him  to  buy 
from  him  any  time  he  could,  the  rest  of  that  day, 
but  he  was  unable  to  procure  any  more. 

MR.  DAVIS:  Q.  And  did  he  bring  you  any 
further  narcotics  which  he  stated  he  had  bought 
from  Charlie  Sing  Lee? 

A.     He  did  not. 

Q.  On  the  22nd  day  of  December,  1921,  Mr.  Bal- 
laine,  did  you  see  Charlie  Sing  Lee  at  any  time? 

MR.  CAVANEY:  If  Your  Honor  please,  we 
object  as  incompetent,  irrelevant  and  immaterial, 
subsequent  to  the  times  charged  in  this  indictment ; 
and  of  course,  I  don't  know  the  purpose  for  which 
this  is  attempted  to  be  proved,  but  I  cannot  under- 
stand why  a  subsequent  offense  or  sale  or  attempted 
sale  would  have  any  bearing  on  this  particular 
transaction. 

THE  COURT:  You  may  be  borrowing  trouble, 
Mr.  Cavaney.  He  just  asked  him  whether  he  saw 
him.    The  objection  is  overruled. 
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A.     I  saw  him. 

MR.  DAVIS:     Q.     On  what  day,  Mr.  Ballaine? 

A.     The  22nd  day  of  December. 

Q.  Did  you  make  a  purchase  of  narcotics  of  the 
defendant  on  that  day? 

MR.  CAVANEY :  If  Your  Honor  please,  we  de- 
sire to  object  as  incompetent,  irrelevant  and  imma- 
terial, and  not  the  date  as  charged  in  the  informa- 
tion, subsequent  to  the  time. 

THE  COURT:    Overruled. 

MR.  CAVANEY :    Note  an  exception. 

A.     I  did. 

MR.  DAVIS:  Q.  You  may  state  the  circum- 
stances under  which  the  purchase  was  made.  When 
did  you  make  the  purchase? 

A.  At  six-fifteen  on  the  evening  of  December 
22nd,  1921. 

Q.     And  where  did  you  make  it? 

A.  At  a  Chinese  store ;  I  think  they  know  it  as 
Fong's  store,  and  I  believe  the  number  is  211  South 
Seventh  street. 

Q.  Is  that  the  store  near  the  alley  between 
Front  and  Grove? 

A.  It  is  on  the  alley  between  Front  and  Grove, 
on  Seventh. 

THE  COURT:  Gentlemen  of  the  jury,  the 
charges  in  this  case  are  selling  and  dealing  in  these 
drugs  on  the  20th  and  21st  of  December,  1921.  If 
you  convict  the  defendant  at  all  it  will  have  to  be 
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upon  the  assumption  that  he  was  dealing  in  ar.' 
selling  the  drugs  upon  those  two  dates,  one  of  those 
two  dates.    I  am  going  to  permit  this  testimony  to 
go  before  you  as  possibly  throwing  some  light  upon 

the  question  whether  or  not  he  was  dealing  in 
and  selling  drugs  upon  the  20th  and  21st.  You 
can't  find  him  guilty  under  this  indictment  merely 
because  he  may  have  sold  on  the  22nd,  if  he  did  sell, 
but  you  may  consider  a  sale,  if  you  find  a  sale  was 
made,  on  the  22nd,  as  a  circumstance  bearing  upon 
the  question  or  the  issue  raised  by  the  indictment 
as  to  whether  or  not  he  was  selling  and  dealing  on 
the  two  preceding  days. 

MR.  DAVIS:  Now  you  may  answer  the  ques- 
tion.   Proceed  with  your  answer. 

WITNESS :    I  don't  knov/  what  it  was. 

Q.  All  right.  I  will  ask  another  question.  You 
may  describe  the  circumstances  under  which  this 
sale  was  made,  narrating  what  was  said  by  you  to 
Charlie  Sing  Lee,  and  what  was  said  by  him  to  you, 
and  what  passed  between  you,  if  anything. 

A.  I  went  to  this  Chinese  store  at  five-thirty 
December  22nd,  1921,  and  there  were  several 
Chinamen  in  the  store,  and  I  asked  if  Charlie  Sing 
Lee  was  there,  and  they  told  me  no.  I  asked  when 
he  would  be  back,  and  they  said  maybe  an  hour.  I 
retired  and  went  back  again  to  the  store  at  six- 
fifteen.  The  defendant  was  lying  on  a  bench  or  a 
table  just  to  the  left  of  the  door,  as  I  entered.     I 
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had  never  seen  him  and  didn't  know  him.  I  asked 
him  if  Charlie  had  come  back  ,and  he  said  'Yes — 
what  do  you  want?''  I  says,  **I  want  to  see  Charlie 
Sing  Lee."    "Well,  all  right,"  he  says.    I  says,  "Are 

you  Charlie  Sing  Lee?"  "Yes."  I  says,  "I  want 
to  buy  some  M." 

THE  COURT:    Buy  some  what? 

A.  "M".  That  is  commonly  used  by  addicts, 
meaning  morphine.  He  says,  "I  haven't  got  very 
much."  I  will  change  that.  He  says,  "I  haven't  got 
any,  but  I  can  sometimes  get  it  for  friends."  Well, 
I  says,  "I  don't  want  very  much.  How  do  you  sell 
it?"  He  says,  "A  dollar  a  bindle."  "Well,"  I  says, 
"that  will  be  enough  for  me  tonight."  He  says, 
"All  right;  give  me  your  dollar."  I  gave  him  the 
dollar.     And  he  says,  "Now,  go  out  and  go  down 

to  the  corner  and  stall  around  until  I  come.  These 
boys  don't  like  to  have  you  in  here."  I  went  down 
to  the  corner,  and  as  I  turned  around  I  seen 
Charlie  coming  out  of  the  store  building.  I  looked 
over  to  my  right  and  there  were  two  or  three  men 
coming  along  the  sidewalk.  So  I  stayed  on  the  cor- 
ner until  they  had  passed.  Charlie  sauntered  slow- 
ly down  tow^ards  me  and  stepped  up  into  the  door- 
way until  these  parties  or  men  that  I  have  spoken 
of  all  passed.  Then  I  walked  towards  him,  and  he 
towards  me,  and  he  handed  me  the  bindle  of  mor- 
phine. I  turned  around  and  says  "Charlie,  I  ex- 
pect some  money  for  Christmas  and  would  like  to 


United  States  of  America.  33 

buy  it  in  a  little  larger  quantities.  How  much  can 
I  get  an  eighth  for?"  He  says,  "You  can  buy  a 
dram  for  seventeen  bucks."  I  says,  "That  is  too 
much;  I  can  only  pay  fifteen.  See  you  tomorrow." 
That  was  all. 

Q.  Have  you  this  morphine  with  you  that  you 
say  you  purchased? 

MR.  CAVANEY :  Just  a  minute.  In  order  that 
I  might  save  the  record  on  this,  I  move  at  this  time 
to  strike  from  the  record  all  of  the  testimony  of 
this  witness  relative  to  a  sale  on  the  22nd  day  of 
December,  1921,  to  this  witness,  for  the  reason  and 
upon  the  ground  that  it  is  incompetent,  irrelevant 
and  immaterial,  and  an  offense  separate  and  dis- 
tinct from  the  offense  charged  in  the  indictment. 

THE  COURT:  The  motion  is  denied.  You  may 
have  exception. 

MR.  DAVIS:  I  was  asking  you  if  you  had  the 
morphine  that  you  purchased  from  Charlie  Sing 
Lee? 

A.     I  have  it. 

Q.     May  I  see  it? 

A.  (Handing  package  to  District  Attorney) 
Yes. 

MR.  DAVIS:     Can  you  mark  that  some  way? 

Said  package  was  marked 

PLAINTIFF'S  EXHIBIT  "C". 

Q.  Showing  you  Plaintiff's  Exhibit  C,  for  iden- 
tification, I  will  ask  you  to  state  what  marks,  if 
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any,  are  on  that  package,  and  when  they  were 
placed  there. 

A.  12-22-21,  one  dollar,  Charlie  Sing  Lee,  H. 
W.  B.  They  were  placed  there  at  room  116  Owyhee 
Hotel,  between  six-thirty  and  seven  o'clock  Decem- 
ber 12th,  1921. 

Q.     What  date? 

A.     December  22,  1921. 

Q.  Are  the  contents  of  this  package  the  same 
as  at  the  time  you  purchased  it  from  Charlie  Sing 
Lee? 

A.     They  are. 

Q.     And  have  you  examined  the  contents? 

A.     I  have. 

Q.     What  are  they? 

A.     Morphine. 

MR.  DAVIS:     I  will  offer  this  in  evidence. 

THE  COURT :  Is  that  what  is  known  as  a  bin- 
die  of  morphine? 

A.     Yes,  sir;  that  is  a  bindle. 

MR.  CAVANEY:  We  would  like  to  interpose 
the  same  objection  to  this  testimony  that  we  have 
interposed  to  the  testimony  heretofore. 

THE  COURT:  The  same  ruling.  You  may 
have  an  exception. 

MR.  DAVIS:  Q.  At  the  time  you  made  this 
purchase,  Mr.  Ballaine,  were  you  dressed  as  you 
are  now? 

A.     No,  sir. 


United  States  of  America.  35 

Q.     How  were  you  dressed  on  that  occasion? 

A.  Why,  I  had  on  an  old  coat  and  an  old  vest, 
and  a  dark  soft-collared  shirt,  without  a  tie,  and 
black  slouchy  cap,  and  a  pair  of  old  shoes. 

Q.  Did  you  attempt  to  make  any  other  pur- 
chases from  Charlie  Sing  Lee? 

A.     I  did. 

Q.  On  or  about  the  21st,  22nd,  or  23rd,  along 
about  there? 

A.     The  23rd,  I  did. 

Q.     With  what  success? 

A.     No  success  whatever. 

It  was  arranged  by  Cole,  Ballaine  and  Hill  in 
Pocatello  that  Hill  was  to  come  and  make  a  pur- 
chase from  the  defendant.  Cole  and  Ballaine  were 
using  Hill  for  the  purpose  of  procuring  evidence 
of  the  sale  of  narcotics  and  were  furnishing  him 
with  money  and  means  to  do  so.  Witness  Ballaine 
instructed  Witness  Hill  to  go  out  and  scout  around 
Boise  and  try  to  make  purchases  of  narcotics.  Wit- 
ness Ballaine  had  on  a  pair  of  trousers  that  he  had 
worn  around  the  store  for  some  time ;  an  old  pair  of 
shoes,  a  dark  colored  coat  and  vest  he  had  worn  in 
the  store;  an  old  slouch  cap.  Put  these  clothes  on 
for  the  purpose  of  disguising  himself  so  that  he 
w^ould  not  be  suspected  of  being  a  narcotic  inspector 
and  hunting  out  men  for  violation  of  the  act.  Kept 
the  costume  on  until  the  evening  of  the  26th  of  De- 
cember except  when  witness  got  through  work  and 
went  to  dinner,  would  then  change  clothes.     Wit- 
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ness  Ballaine  was  not  present  when  Hill  made  the 
purchases  from  the  defendant. 

Q.  You  are  familiar  with  the  effects  of  mor- 
phine and  cocaine  upon  a  person's  general  character 
or  habits  and  character,  aren't  you? 

A.     I  think  so. 

Q.  What  effect,  if  any,  does  the  use  of  morphine 
or  cocaine  have  upon  a  person? 

THE  COURT:  This,  of  course,  is  not  cross  ex- 
amination. 

MR.  DAVIS :  We  object  as  not  proper  cross  ex- 
amination. 

THE  COURT:  You  will  be  bound  by  his  an- 
swers if  you  make  him  your  witness. 

MR.  CAVANEY :  I  understand  that  we  will  be 
bound,  but  I  think  there  is  another  purpose  that 
we  desire  to  bring  out  by  this  witness. 

THE  COURT :  Well,  you  are  making  him  an  ex- 
pert now.    He  hasn't  testified  as  an  expert. 

MR.  CAVANEY:  I  believe  he  did.  He  quali- 
fied that  he  was  a  man  competent — 

THE  COURT:  He  qualified  to  the  extent  of  his 
ability  to  know  morphine  and  cocaine. 

MR.  CAVANEY:    Yes. 

THE  COURT:  But  not  as  to  the  effects  of  the 
use  of  morphine  or  cocaine  upon  a  human  being. 
At  least  I  don't  recall  any  evidence  at  all  that  he 
gave  upon  that  point.  He  qualified  as  a  pharma- 
cist and  stated  that  he  knew  what  cocaine  is,  and 
morphine. 
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MR.  CAVANEY:  Of  course,  I  believe  that  ordi- 
narily a  pharmacist  would  be  able  to  tell  the  ef- 
fects generally,  what  morphine  or  cocaine  might 
have  on  a  person,  and  we  desire — 

THE  COURT :  He  didn't  testify  upon  that  point. 
If  there  is  no  objection,  you  may  make  him  your 
own  witness,  but,  as  I  say,  you  will  be  bound  by 
his  testimony.  But  I  will  not  permit  you  to  rebut 
his  testimony. 

MR.  CAVANEY:    Well,  note  an  exception. 

THE  COURT:  So  that  there  may  be  no  misun- 
derstanding, I  simply  sustain  the  objection  then 
that  this  isn't  cross  examination,  and  you  may  have 
an  exception  to  that. 

MR.  CAVANEY:    Yes. 

Witness  Ballaine  was  not  present  at  any  timn 
either  purchase  was  made  by  Hill  from  the  de- 
fendant. 

Q.  You  are  relying  absolutely  on  the  statement 
of  Mr.  Hill  in  regard  to  whether  or  not  he  had  made 
the  purchase? 

THE  COURT:     No,  that  isn't— 

MR.  DAVIS :  I  object  to  it  as  incompetent,  irre- 
levant, and  immaterial. 

THE  COURT:  I  can't  see  that  that  is  material. 
You  can  argue  that. 

MR.  CAVANEY:     Note  an  exception. 

MR.  DAVIS :    The  Government  rests. 
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MR.  CAVANEY:  At  this  time  we  desire  that 
the  record  may  show  that  we  move  the  Court  at 
this  time — 

THE  COURT:  I  think  before  the  Government 
rests,  Mr.  District  Attorney,  you  should  offer  to 
prove  why  it  was — it  may  not  be  very  material — 
but  why  it  was  that  this  man,  Mr.  Hill,  was  sent 
to  this  place,  as  bearing  upon  the  question  of  the 
defense  which  is  being  made  in  some  of  these  cases, 
— that  the  sale  was  induced  by  the  Government. 

MR.  DAVIS:  Well,  I  thought  I  would  make 
that  in  rebuttal,  if  that  defense  should  be  made. 

THE  COURT:  No.  I  think  you  would  better 
make  it  now. 

MR.  DAVIS:  Did  you  say  why  he  was  sent 
here? 

THE  COURT:  No.  Why  he  was  sent  to  this 
place  to  get  the  evidence,  if  he  was  sent  there.  Some 
statement  has  been  made  that  he  was  employed  to 
get  the  evidence  against  the  defendant. 

MR.  DAVIS:  Yes,  we  will  bring  that  out.  Call 
Mr.  Cole. 

HAROLD  W.  COLE,  produced  as  a  witness  on 
behalf  of  plaintiff,  being  first  duly  sworn,  testified 
as  follows: 

DIRECT  EXAMINATION. 

I  was  known  to  most  of  the  Chinese  in  Boise  and 
for  that  reason  there  were  some  cases  I  could  not 
make.     Hence  I  asked  Mr.  Watts,  Narcotic  Agent 
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at  Salt  Lake,  to  send  me  a  stranger  whom  I  could 
use  and  he  sent  me  Hill. 

MR.  DAVIS:  Q.  Was  there  anything  unusual 
about  an  arrangement  of  that  kind?  (Referring 
to  the  arrangement  with  Witness  Hill)  in  the  man- 
ner of  obtaining  evidence  against  dealers  in  nar- 
cotic drugs? 

MR.  CAVANEY:  We  will  object  to  that,  if 
Your  Honor  please,  as  incompetent,  irrelevant  anc^ 
immaterial. 

THE  COURT:    Overruled. 

MR.  CAVANEY:     Note  an  exception. 

A.     No,  sir;  nothing  unusual. 

Q.     Now,  were  any  instructions  given  to  Mr. 

Hill  about  the  manner  in  which  he  should  approach 
these  parties  from  whom  he  was  to  purchase? 

A.  No  particular  instructions.  I  had  been  told 
by  Mr.  Watts  that  he  knew  the  methods  necessary 
to  get  evidence,  and  I  talked  with  him  in  regard  to 
some  of  his  experience,  and  I  knew  that  Hill  knew 
the  methods,  and  simply  told  him  that  Charlie  Sing 
Lee  had  been — I  guess  I  can't  say — it  had  been  my 
information,  and  so  forth,  that  Charlie  Sing  Lee — 

THE  COURT:    Yes,  this  is  the  point. 

MR.  DAVIS :    Yes,  you  can  say  that. 

THE  COURT:  I  will  say,  Mr.  Cavaney,  this 
same  question  has  arisen  before,  and  I  assume  from 
the  course  of  some  of  your  examination  of  witnesses 
that  you  intend  to  make  the  contention  which  is  be- 
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ing  made  more  or  less  frequently,  that  the  Govern- 
ment cannot  prosecute  a  case  where  its  agents  have 
gone  out  and  gotten  the  contraband  stuff  from  the 
defendant.  Now,  if  that  contention  is  to  be  made 
in  this  case  I  shall  permit  the  witness  to  go  far 
enough  to  show  the  fact,  if  it  be  a  fact,  that  they 
suspected,  that  is,  the  Government  agents  suspected 
this  defendant  of  being  engaged  in  the  business  of 
selling  these  drugs,  and  that  it  was  for  that  reason 
that  they  sought  to  secure  this  evidence.  Now  as  to 
just  how  far  he  should  be  permitted  to  go  will  de- 
pend somewhat  upon  your  own  disposition  or  atti- 
tude in  the  matter.  I  shall  permit  him  to  go  at  least 
that  far,  if  you  are  going  to  make  that  contention, 
upon  the  theory  that  there  is  a  distinction  between 
a  case  where  the  Government  sends  someone  to  buy 
liquor  or  buy  narcotics  from  one  who  is  not  sus- 
pected of  violating  the  law  and  sending  him  to  an- 
other person  against  who  there  are  reasons  to  be- 
lieve is  violating  the  law. 

MR.  CAVANEY:  Well,  if  Your  Honor  please, 
the  only  objection  I  see  to  that  is  this,  that  so  far 
as  anybody  may  know  we  would  never  know  what 
they  might  think  themselves  or  whether  they  might 
suspect  anybody,  as  to  whether  or  not  they  would 
suspect  any  ordinary  person  of  the  commission  of  a 
crime,  and  the  evidence  is  entirely  within  their  own 
knowledge,  and  we  have  no  way  of  finding  out  on 
cross  examining  or  anything  else;  we  would  not  be 
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permitted,  in  other  words,  to  go  into  an  elaborate 
cross  examination  to  ascertain  the  reasons  and  the 
facts  why  they  had  these  suspicions. 

THE  COURT:  Yes;  I  will  permit  you  to  go  into 
that  on  cross  examination.  I  say  it  is  for  you  to 
determine,  whether  you  want  to  go  into  that  upon 
cross  examination  or  not.  I  wouldn't  permit  the 
witness  at  the  outset  to  go  into  these  facts  and  cir- 
cum-stances  because  they  might  be  prejudicial;  but 
if  you  can  feel  that  the  statement  is  not  well  found- 
ed, that  the  government  agent  did  have  reason  to 
believe  the  defendant  was  engaged  in  this  business, 
you  may  cross  examine  him. 

MR.  CAVANEY:  Well,  of  course,  as  I  under- 
the  ruling  in  those  cases — I  might  be  in  error — as 
I  understand  the  ruling  in  the  cases  which  have 
been  decided  and  unheld  in  the  federal  courts,  it 
is  that  the  Government  is  not  permitted  either — 
whether  it  be  that  they  have  information  of  a  per- 
son having  been  guilty  of  a  crime,  that  they  will 
be  permitted  to  entice,  induce  or  entrap  any  per- 
son into  the  commission  of  an  offense,  the  theory 
being  this,  that  it  is  not  the  Governments  policy  to 
be  a  party  to  the  commission  of  an  offense,  and 
that  the  cases  so  hold,  that  where  the  offense  has 
been  committed — 

THE  COURT:  I  dont  care  to  hear  a  discus- 
sion of  that  general  question  at  the  present  time ;  1 
hear  it  so  frequently.  I  will  hear  you  briefly  upon 
it  at  the  proper  time.    But  I  have  heard  a  full  dis- 
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cussion  of  it  in  the  last  two  or  three  days,  and  I 
have  heard  several  discussions  of  it  just  recently  in 
Phoenix,  and  wherever  I  go,  so  that  I  wouldnt  want 
to  take  very  much  time  discussing  a  question,  con- 
cerning which  I  should  be  familiar.  I  will  hear 
you  briefly  upon  that  general  question  later  on,  if 
you  desire  to  be  heard.  But  as  I  say,  I  am  going  to 
permit  the  witness, — I  asked  the  District  Attorney 
to  produce  him  for  this  one  purpose,  in  order  that 
I  may  rule  intelligently  upon  the  motion  which  I 
anticipate  you  will  make.  And  if  it  turns  out  from 
the  undisputed  testimony  that  the  Government  did 
entice  an  innocent  man  into  violating  the  law  I  will 
take  the  case  away  from  the  jury;  but  if  the  evi- 
dence is  doubtful  upon  it  I  will  submit  it  to  the 
jury,  with  instructions. 

MR.  CAVANEY :     Well,  of  course— 

THE  COURT :  I  will  hear  you  upon  the  general 
question  later  on. 

MR.  CAVANEY:  Well,  I  will  save  my  record 
on  this  matter  as  we  proceed. 

THE  COURT:    Yes,— You  may  proceed. 

MR.  DAVIS:  Q.  I  will  ask  you,  Mr.  Cole, 
vvhether  or  not  you  had  any  reason  to  believe,  and, 
if  so,  what  that  reason  was,  that  the  defendant 
was  engaged  in  the  sale  of  narcotic  drugs? 

MR.  CAVANEY:  We  object  to  that  as  incom- 
petent, irrelevant  and  immaterial. 

THE  COURT:  You  had  better  divide  your 
question. 
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MR.  DAVIS:  Q.  I  will  ask  you  whether  or  not 
you  had  reason  to  believe  that  the  defendant  was 
engaged  in  the  sale  of  narcotics? 

A.     I  had  reason  so  to  believe. 

MR.  CAVANEY :  I  will  ask  to  have  it  stricken 
out. 

THE  COURT:  You  may  make  your  objection 
nov^ 

MR.  CAVANEY :  We  object  as  incompetent,  ir- 
relevant, and  immaterial,  and  move  that  the  an- 
swei'  of  the  witness  be  stricken  out,  for  the  reason 
and  upon  the  grounds  that  this  evidence  would  be 
inadmissible  to  show  the  commission  of  any  other 
offense  or  the  suspicion  of  any  other  offense  than 
the  offense  charged,  for  which  we  are  charged  In 
the  indictment  and  for  which  we  are  called  to  meet. 
and  that  there  is  no  other  date  other  than  the  specific 
dates  mentioned  in  the  indictment  upon  which 
there  is  an  alleged  sale  that  has  been  made  by  tliis 
defendant. 

THE  COURT:    Overruled. 

MR.  CAVANEY:     Note  an  exception. 

A.  I  had  reason  to  believe  that  he  was  a  drug 
dealer.  ^ 

MR.  DAVIS:  What  were  your  reasons  for  so 
believing,  Mr.  Cole? 

MR.  CAVANEY:  We  will  object  to  that  for 
the  same  reasons. 

MR.  DAVIS :  Q.  What  information  had  you 
that  he  was  a  dealer? 
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MR.  CAVANEY:  We  will  object  to  that  on  the 
same  grounds  and  for  the  same  reasons. 

THE  COURT:  I  think  I  shall  sustain  the  ob- 
jection. I  think  I  will  ask  you  two  or  three  ques- 
tions myself.  You  may  object  to  them,  Mr.  Cav- 
aney,  just  the  same  as  if  counsel  asked  them. 

How  long-  had  you  been  operating  in  this  territory 
as  such  special  agent,  Mr.  Cole? 

A.     About  a  year  and  nine  months. 

Q.  (By  the  Court).  Did  you  know  the  defend- 
ant yourself? 

A.  Yes,  sir;  I  have  known  him  for  practically 
that  length  of  time. 

Q.  A^d  had  you  been  here  frequently  or  infre- 
quently? 

A.  Oh,  an  average  of  once  a  month  for  three  or 
four  days  or  a  week,  or  sometimes  ten  days. 

Q.  I  assume  that  the  reasons  of  which  you 
speak  are  based  upon  information  that  came  to  you 
from  different  sources? 

A.  Conversations  with  addicts  and  personal  ob- 
servation. 

Q.  And  it  was  because  of  that  information  or 
that  belief  that  you  employed  the  witness  here? 

A.     Yes,  sir. 

Q.     Who  had  been  an  addict? 

A.     Yes,  sir. 

Q.  For  the  purpose  of  procuring  evidence  of 
sale? 
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A.     Yes,  sir;  evidence. 

THE  COURT:  I  think  that  is  as  far  as  I  will 
permit  you  to  go. 

MR.  CAVANEY:  With  the  understanding  of 
the  Court  that  my  objection  goes  to  all  of  this  ques- 
tioning? 

THE  COURT :  Yes.  Your  objection  may  be  un- 
derstood as  going  to  each  one  of  these  questions, 
and  as  being  overruled,  and  you  may  have  an  excep- 
tion. 

MR.  CAVANEY:  Yes,  And  I  move  to  strike 
each  and  all  of  the  answers  to  the  respective  ques- 
tions. 

THE  COURT:     The  motion  is  denied. 

MR.  CAVANEY :     An  exception. 

THE  COURT:  You  may  have  your  exception. 
Unless  you  are  going  to  cross  examine  him  on  the 
point,  I  will  instruct  the  jury  now,  to  guard  against 
p}'ejudice  to  the  defendant  from  this  testimony,  and 
state  to  them  the  purpose  for  which  it  is  admitted 
and  the  only  purpose.  If  you  prefer,  I  will  do  that 
now,  or  after  your  cross  examination  . 

MR.  CAVANEY:  That  will  be  all  right.  I  am 
not  going  to  cross  examine  him. 

THE  COURT :  Gentlemen,  I  will  say  to  you,  per- 
haps further  in  explanation  of  what  I  have  already 
said  in  your  presence,  concerning  the  evidence  just 
given  by  this  witness  as  to  certain  reports  and  ru- 
mors which  may  have  come  to  him  inducing  him  to 
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believe  that  the  defendant  was  engaged  in  the  illicit 
sale  of  these  drugs:  You  cannot  consider  those 
rumors  or  statements  or  the  witness  belief  as  any 
evidence  at  all  that  the  defendant  here  is  guilty  of 
these  charges,  or  that  he  was  in  fact  engaged  in 
violating  the  law,  or  did  in  fact  violate  the  law. 
The  only  purpose  for  which  you  can  consider  this 
evidence,  and  the  only  purpose  for  which  I  have 
received  it,  is  to  throw  some  light  upon  the  circum- 
stances under  which  the  Witness  Hill  was  employed, 
this  former  addict,  to  go  to  this  place,  for  the  pur- 
pose of  getting  evidence.  It  bears  only  upon  the 
imputation  or  charge  that  the  Government  was 
seeking  to  and  did  induce  an  innocent  man  to  vio- 
late the  law.  I  will  explain  more  fully  the  princi- 
ple by  which  you  are  to  be  governed  in  passing  upon 
this  evidence  later  on.  It  is  enough  to  say  now  that 
you  are  not  to  consider  it  as  evidence  of  the  de- 
fendant's guilt. 

MR.  CAVANEY:  Now,  if  Your  Honor  please, 
may  the  record  show  that  the  Government  having 
rested  their  case,  the  defendant  at  this  time  moves 
the  Court  to  instruct  the  jury  that  there  is  no  evi- 
dence, competent  evidence,  before  them,  for  their 
consideration,  covering  the  charges  in  this  indict- 
ment, to-wit,  of  having  sold  or  dealt  in  or  sold  nar- 
cotics, to-wit,  cocaine  or  morphine,  on  the  respective 
dates  alleged  in  the  information,  and  to  instruct 
the  jury  to  find  the  defendant  not  guilty,  for  the 
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further  reason  and  upon  the  grounds  that  the  evi- 
dence shows  in  this  case  that  the  person  who  pro- 
cured the  evidence  was  employed  and  procured  by 
Mr.  Cole  and  Mr.  Ballaine,  the  narcotic  inspectors, 
who  had  the  matter  in  charge  of  investigating  the 
violations  of  the  narcotic  act  in  the  state  of  Idaho 
and  elsewhere,  and  that  all  of  the  evidence  which 
has  been  procured  in  this  case,  so  far  as  it  affects 
the  indictment  herein,  were  procured  by  and  with 
the  consent  of  Mr.  Cole  and  Mr.  Ballaine  through 
the  use  of  an  addict,  Mr.  James  Hill,  and  that  that 
addict  was  employed  by  the  said  Cole  and  Ballaine 
for  the  purpose  of  procuring  evidence  and  for  the 
purpose  of  inducing,  enticing  and  persuading  the 
defendant  in  this  action  or  any  other  person  to 

sell  or  give  or  otherwise  dispose  of  narcotics  or  mor- 
phine or  other  drugs,  and  then  after  such  procure- 
ment or  sale  had  been  made,  that  the  said  party  that 
had  made  the  sale  was  to  be  arrested,  and  was  in 
fact  arrested  by  the  Government  of  the  United 
States,  charged  with  the  offense — was  charged  with 
the  identical  offense  which  the  Government  had  pro- 
cured the  defendant  to  commit.  In  other  words, 
that  the  defendant  in  this  action  having  been  in- 
duced and  persuaded  by  the  agent  of  the  Govern- 
ment ef  the  United  States  to  purchase  the  said  co- 
caine and  morphine,  as  charged  in  the  counts  one 
and  two  of  said  indictment,  and  then,  after  the  pur- 
chase of  the  same  was  made,  an  arrest  has  been 
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made  of  this  defendant,  and  he  is  now  here  defend- 
ing the  said  charge.  And  that  the  evidence  conclu- 
sively shows  that  there  was  no  valid  or  good  reasons 
why  the  Government  should  have  resorted  to  any 
extraordinary  methods,  or  why  they  resorted  to 
this  method,  in  order  to  procure  evidence  against 
this  particular  defendant.  And  that  evidence  of 
this  nature  having  been  procured  in  the  manner  in 
which  it  was  procured,  should  not  stand. 

THE  COURT :    The  motion  is  denied. 

MR.  CAVANEY:     Note  an  exception. 

HARRY  FONG,  produced  as  a  witness  on  behalf 
of  the  defendant,  being  first  duly  sworn,  testified 
as  follows : 

Resides  in  Boise,  Idaho.  Has  known  the  defend- 
ant three  or  four  years.  Is  acquainted  with  Cole, 
narcotic  inspector.  Never  met  Ballaine  but  know 
him  when  I  see  him.  Is  not  acquainted  with  the 
witness  Hill.  Never  saw  Hill  before  I  saw  him  in 
the  court  room.  Hill  was  not  in  his  store  on  the  20th 
and  21st  of  December,  1921.  Witness  was  there 
all  day  of  these  dates.  Never  saw  Hill  at  any  time 
in  my  store.  Did  not  see  Ballaine  in  my  store  on 
December  22,  1921.  Was  there  all  day  on  that 
date.  Runs  his  place  personally.  If  I  am  not  there 
Fong  King  runs  my  store.  I  was  running  my  busi- 
ness all  day  and  evening  of  the  22nd  day  of  Decem- 
ber, 1921.  There  were  no  white  men  in  my  store 
on  that  day.    There  were  no  white  men  in  my  store 
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during  the  week  of  December  20,  21  and  22,  1921. 
Charlie  Sing  Lee  was  in  my  place  on  the  20th  and 
21st  of  December  in  the  morning.  Charlie  Sing  Lee 
left  my  place  in  the  morning  and  returned  some 
time  in  the  evening  about  ten  o'clock.  Witness  had 
a  conversation  with  the  defendant  after  he  came 
back  from  the  garden  in  the  evening.  The  defend- 
ant was  down  at  the  China  garden  on  the  21st  of 
December,  1921,  and  came  back  that  night  to  my 
store  about  ten  o'clock. 

CROSS  EXAMINATION. 

The  reason  I  was  in  my  store  on  the  20th  of  De- 
cember, 1921,  was  because  it  was  near  Christmas 
and  I  thought  my  cousin  was  coming.  I  was  not  out 
of  the  store  on  that  day  until  about  12:30  o'clock 
in  the  evening.  I  was  also  in  my  store  all  day  on 
the  21st  of  December,  1921,  until  12:30  o'clock  in 
the  evening.  I  was  in  my  store  all  day  on  the  21st 
except  when  I  went  to  the  post  office  in  the  morning. 
If  the  witness  Hill  had  come  in  my  store  on  the 
20tb  or  21st  I  would  have  known  it. 

FONG  PING,  a  witness  for  the  defendant,  testi- 
fied as  follows: 

Lives  in  Boise,  Idaho,  in  a  China  garden.  Garden 
is  known  as  Chung  Chong  Yong.  Is  engaged  in 
raising  vegetables.  The  garden  is  located  across  the 
bridge  in  South  Boise.  Is  acquainted  with  the  de- 
fendant. Has  known  him  a  year  and  saw  the  de- 
fendant on  the  20th  of  December,  1921.     Charlie 
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Sing  Lee  first  came  down  to  my  garden  on  the  19th 
of  December,  1921.  He  came  down  there  to  help  me 
pick  vegetables  and  to  try  to  buy  an  interest  in  the 
garden.  He  was  down  there  during  that  time  about 
five  days.  On  the  20th  of  December,  1921,  he 
came  in  the  morning  about  ten  o'clock  and  stayed 
until  night.  He  left  my  place  after  supper,  about 
ten  o'clock,  on  the  21st  day  of  December,  1921.  De- 
fendant came  down  to  my  garden  about  the  same 
time  as  he  did  on  the  20th  and  left  about  the  same 
time  in  the  evening.  He  was  at  my  garden  on  the 
22nd  day  of  December  and  he  left  about  nine 
o'clock  in  the  evening  of  the  22nd.  My  garden  is 
about  twenty  blocks  from  Harry  Fong's  store. 

CROSS  EXAMINATION. 

Charlie  walked  down  to  my  garden  and  he  walked 
back.  The  defendant  did  not  leave  there  before 
dark.  We  generally  have  supper  about  eight  or 
half  past  eight  o'clock.  Defendant  was  at  my  place 
on  the  23rd  day  of  December  also.  The  defendant 
is  a  gardener.  Defendant  worked  in  the  gardens. 
He  worked  in  November  last  year.  On  the  24th  of 
December,  1921,  defendant  left  my  place  in  the 
afternoon.     I  forget  what  time. 

FONG  KING,  a  witness  on  behalf  of  the  defend- 
ant, testified  as  follows: 

Witness  stays  at  Harry  Fong's  store.  Has 
known  defendant  for  three  years.  Met  defendant 
on  the  20th  of  December,  1921,  in  Harry  Fong's 
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store.  I  went  down  to  the  China  garden  Chung 
Chong  Yong  about  eleven  o'clock  and  stayed  tliero 
until  nine  or  ten  that  night.  Witness  was  contem- 
plating on  going  in  partners  with  the  defendant  in 
the  garden.  Witness  and  the  defendant  went  down 
to  the  garden  at  ten  or  eleven  o'clock  in  the  morn- 
ing and  returned  in  the  evening  after  supper  about 
nine  or  ten  o'clock  and  done  the  same  on  the  22nd 
day  of  December.  Witness  did  not  go  with  the  de- 
fendant on  the  24th  of  December.  Witness  went  by 
himself  on  that  day. 

CROSS  EXAMINATION. 

Defendant  went  also  on  the  19th  of  December  to 
the  garden. 

WILLIAM  LEE  JONES,  a  witness  on  behalf  of 
the  defendant,  testified  as  follows: 

Is  in  the  restaurant  business  between  Sixth  and 
Seventh  streets  in  Boise,  Idaho.  Was  in  that  busi- 
ness on  the  20th  of  December,  1921.  Have  known 
the  defendant  for  about  two  years.  Sav/  defendant 
on  the  20th  of  December,  1921,  over  at  the  China 
garden.  He  was  there  sorting  potatoes.  Witness 
went  over  there  to  buy  potatoes  for  his  restaurant. 
Witness  was  at  the  China  garden  about  half  past 
twelve.  Was  there  about  an  hour  and  a  half.  There 
were  several  Chinese  there.  Saw  Fong  King  there. 
Saw  defendant  on  the  21st  of  December,  1921.  He 
was  there  at  the  garden.  Saw  him  about  one  o'clock. 
Was  there  at  that  time  about  three-quarters  of  an 
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hour.  Defendant  was  working  there  with  potatoes 
and  onions.  Sacked  some  potatoes  for  the  witness. 
Witness  was  down  to  the  China  garden  about  five 
o'clock  in  the  evening  of  December  22,  1921.  I 
stayed  there  that  day  until  the  delivery  Chinaman 
came  back  about  two  hours  afterwards.  Have  been 
in  the  restaurant  business  at  the  present  place 
since  December  20th,  1921.  Witness  was  over  on 
the  22nd  day  of  December,  1921,  on  business.  Wit- 
ness had  land  to  rent  and  wanted  to  rent  it  to  the 
Chinamen.  Has  a  lease  on  a  place  from  Mr.  Davis. 
Is  going  to  rent  it  to  Chinamen. 

CROSS  EXAMINATION. 

MR.  DAVIS :  Q.  Were  you  ever  convicted  of  a 
felony,  Mr.  Jones? 

MR.  CAVANEY :  We  object  as  incompetent,  ir- 
relevant and  immaterial. 

THE  COURT:    Overruled. 

MR.  CAVANEY:    Note  an  exception. 

THE  COURT :    You  may  answer. 

A.     Yes,  sir. 

MR.  CAVANEY:  The  defendant  rests.  I  want 
the  record  to  show,  if  Your  Honor  please,  that  I 
made  the  same  motion  as  heretofore  made,  before 

the  argument. 

THE  COURT:    Very  well.    The  same  ruling. 

WHEREUPON,  after  argument  by  counsel,  the 
Court  instructed  the  jury,  explaining  to  jurors  at 
length,   under  what     circumstances     government 
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agents  may  properly  secure  evidence  against  per- 
sons suspected  of  being  engaged  in  the  sale  of  nar- 
cotics in  violation  of  the  laws,  and  the  limitation 
upon  such  right,  and  also  again  explaining  that  tes- 
timony of  the  witness  Cole  touching  the  employment 
and  use  of  Hill  was  not  to  be  considered  as  evidence 
of  defendant's  guilt;  and  also  advising  the  jury 
upon  other  matters  of  law  and  criminal  procedure. 

CERTIFICATE. 

The  foregoing  is  hereby  duly  settled  and  allowed 
as  the  defendant's  bill  of  exceptions,  it  being  certi- 
fied that  it 'contains  in  substance  all  of  the  testi- 
mony in  the  case. 

Dated  March  17th,  1922. 

FRANK  S.  DIETRICH, 

Judge. 


(Title  of  Court  and  Cause). 


STIPULATION. 
It  is  hereby  stipulated  by  and  between  the  re- 
spective parties  hereto  by  their  respective  counsel 
herein  that  the  above  and  foregoing  Bill  of  Excep- 
tions contains  a  full,  true  and  correct  transcript  of 
all  the  proceedings  had  and  all  the  evidence  intro- 
duced upon  the  trial  of  said  cause  reduced  to  narra- 
tive form,  together  with  all  rulings  made  by  the 


54  Charlie  Sing  Lee,  vs. 

Court  therein  pertaining  to  the  issues  raised  by  the 
writ  of  error  filed  herein. 

Dated  this  16th  day  of  March,  1922. 

P.  E.  CAVANEY, 
Attorney  for  Defendant. 
E.  G.  DAVIS, 

U.  S.  District  Attorney 
for  Idaho. 

Endorsed:   Filed  March  17,  1922. 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause). 


PETITION  FOR  WRIT  OF  ERROR. 

Now  comes  Charlie  Sing  Lee,  the  defendant 
herein,  and  says  that  on  or  about  the  22nd  day  of 
February,  1922,  said  defendant  was  found  guilty  by 
a  jury  of  the  violation  of  the  Act  of  December  17, 
1914,  as  amended,  and  that  on  or  about  the  8th 
day  of  March,  1922,  the  Court  pronounced  judg- 
ment upon  the  said  defendant  in  conformity  with 
the  said  verdict  of  the  jury,  and  said  defendant 
complains  and  says  that  in  the  proceedings  had 
prior  thereunto  in  said  cause  errors  were  commit- 
ted by  the  Court  to  the  prejudice  of  this  defendant, 
all  of  which  will  more  in  detail  appear  from  the 
assignment  of  errors  which  is  filed  with  this  peti- 
tion. 
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Wherefore  said  defendant  prays  that  a  writ  of 
error  may  issue  in  his  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit for  the  correction  of  the  said  errors  so  com- 
plained of,  and  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  in  this  cause  duly  authenticat- 
ed may  be  sent  to  the  said  Circuit  Court  of  Appeals 
for  review. 

Dated  at  Boise,  Idaho,  this  8th  day  of  March, 
1922. 

CHARLIE  SING  LEE, 

Petitioner. 

P.  E.  CAVANEY, 

Attorney  for  Petitioner. 
Residence:  Boise,  Idaho. 

Endorsed:    Filed  March  8,  1922. 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause). 


ASSIGNMENTS  OF  ERROR. 

Said  defendant  in  this  action,  in  connection  with 
his  petition  for  a  Writ  of  Error,  makes  the  follow- 
ing Assignments  of  Error  which  he  avers  occurred 
upon  the  trial  of  the  said  case,  to-wit: 

1.  The  Court  erred  in  denying  defendant's  mo- 
tion to  quash  said  indictment  herein  for  the  reasons 
the  respective  counts  of  said  indictment  did  not 
charge  an  offense  with  such  degree  of  certainty  that 
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the  Court  may  pronounce  judgment  upon  convic- 
tion according  to  law. 

(a)  That  two  separate  and  distinct  offenses  are 
charged  in  the  respective  counts  of  said  indictment, 
to-wit:  An  offense  of  dealing  in  and  an  offense 
of  selling  certain  narcotics  on  the  respective  dates 
therein  mentioned  without  having  registered  as  re- 
quired by  said  Act. 

2.  The  Court  erred  in  denying  defendant's  de- 
murrer to  the  indictment  herein  for  the  reasons  that 
the  said  indictment  did  not  state  facts  sufficient  to 
constitute  an  offense  under  the  said  Act. 

3.  That  the  Court  erred  in  denying  defendant's 
motion  to  require  the  Government  to  elect  upon 
which  count  in  the  indictment  it  would  prosecute 
said  cause  for  the  reason  that  the  respective  of- 
fenses alleged  in  the  respective  counts  of  said  indict- 
ment are  not  such  offenses  as  may  be  properly  joined 
in  the  said  indictment  under  the  law. 

4.  The  Court  erred  in  refusing  to  strike  on  mo- 
tion of  the  defendant  the  testimony  of  James  Hill 
relating  to  an  attempted  sale  and  conversation  re- 
lating to  same  subsequent  to  the  time  mentioned 
in  the  indictment. 

5.  The  Court  erred  in  permitting  witness  H.  W. 
Ballaine  over  the  objection  of  counsel  for  defendant 
to  testify  to  a  sale  made  by  the  defendant  to  Witness 
Ballaine  subsequent  to  the  dates  alleged  in  the  in- 
dictment. 
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6.  The  Court  erred  in  stating  to  the  jury  the 
purpose  for  which  he  would  permit  evidence  to  be 
introduced  of  a  subsequent  sale  to  the  time  men- 
tioned in  the  indictment  as  being  circumstance  bear- 
ing upon  the  question  or  issue  raised  as  to  whether 
or  not  the  defendant  was  selling  and  dealing  on 
the  two  preceeding  days. 

7.  The  Court  erred  in  refusing  to  permit  the 
Witness  Ballaine  on  cross  examination  to  answer 
the  following  question  propounded  to  him  by  coun- 
sel for  defendant :  "Q.  Were  you  relying  absolute- 
ly on  the  statement  of  Mr.  Hill  in  regard  to  whether 
or  not  he  had  made  a  purchase?"  (Ballaine  not 
being  present  when  the  alleged  purchase  was  made 
by  Hill  from  the  defendant.) 

8.  The  Court  erred  in  permitting  the  Govern- 
ment, after  it  had  rested  its  case  and  while  the  de- 
fendant was  making  a  motion  for  a  directed  vei- 
dict,  to  permit  the  Government  to  re-open  its  case 
and  introduce  further  proof  upon  the  suggestion  of 
the  Court  as  to  why  the  addict  James  Hill  was  used 
for  procuring  evidence  in  the  case. 

9.  The  Court  erred  in  stating  in  the  presence 
of  the  jury  when  Witness  Cole  was  on  the  stand 
that  he  would  permit  the  Government  agents  to 
show  that  the  defendant  had  been  suspected  of  sell- 
ing these  drugs  without  any  previous  evidence  hav- 
ing been  offered  in  said  case  showing  that  any  sale 
had  ever  been  made  by  the  defendant  prior  to  the 
dates  alleged  in  the  indictment. 
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10.  The  Court  erred  in  permitting  the  Witness 
Cole,  over  the  objection  of  counsel  for  defendant, 
to  testify  that  he  had  reasons  to  believe  that  Charlie 
Sing  Lee  had  been  dealing  in  or  selling  narcotics 
prior  to  the  dates  alleged  in  the  indictment  but  no 
particular  sales  or  reasons  were  given  by  the  v^it- 
ness  for  such  belief. 

11.  The  Court  erred  in  asking  the  Witness  Cole 
the  following  questions :  Q.  Did  you  know  the  de- 
fendant yourself?  A.  Yes,  sir;  I  have  known  him 
for  practically  that  length  of  time.  Q.  Had  you 
been  here  frequently  or  infrequently?  A.  Oh,  on 
an  average  of  once  a  week  for  three  or  four  days 
or  a  week  or  sometimes  ten  days.  Q.  I  assume 
that  the  reason  you  say — I  mean  the  reason  you 
have  given  for  believing  that  he  was  engaged  in  sell- 
ing drugs  that  is  the  reason  based  upon  reasons  that 
came  to  you  from  different  sources?  A.  Conversa- 
tions with  addicts  and  personal  observation.  Q.  It  was 
because  of  your  information  or  that  belief  that  you 
employed  the  witness  here?  A.  Yes,  sir.  Q.  He  had 
been  an  addict?  A.  Yes,  sir.  Q.  For  the  purpose  of 
procuring  evidence  of  the  sale?  A.  Yes,  sir;  evi- 
dence. 

12.  The  Court  erred  in  giving  the  following  in- 
struction to  the  jury  during  the  examination  of  the 
Witness  Cole  by  the  Court: 

"Gentlemen,  I  will  say  to  you,  perhaps  further  in 
explanation  of  what  I  have  already  said  in  your 
presence,  that  you  cannot  consider  the  evidence  just 
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given  by  this  witness  as  to  certain  reports  and  ru- 
mors which  may  have  come  to  him  inducing  him  to 
believe  that  the  defendant  was  engaged  in  the  illi- 
cit sale  of  these  drugs.  You  cannot  consider  those 
rumors  or  statements  or  the  witness'  belief  as  any 
evidence  at  all  that  the  defendant  here  is  guilty  of 
these  charges,  or  that  he  was  in  fact  engaged  in  vio- 
lating the  law,  or  did  in  fact  violate  the  law.  The 
only  purpose  for  which  you  can  consider  this  evi- 
dence, and  the  only  purpose  for  which  I  have  re- 
ceived it,  is  to  throw  some  light  upon  the  circum- 
stances under  which  this  witness  was  employed,  this 
former  addict,  to  go  to  this  place,  for  the  purpose 
of  getting  evidence,  and  for  the  purpose  of  reliev- 
ing the  Government  of  the  imputation  or  charge 
that  it  was  seeking  to  and  did  induce  an  innocent 
man  to  violate  the  law.  I  will  explain  more  fully 
the  principle  by  which  you  are  to  be  governed  in 
passing  upon  this  evidence  later  on.  It  is  enough  to 
say  now  that  you  are  not  to  consider  it  as  evidence 
of  the  defendant's  guilt. 

13.  The  Court  erred  in  instructing  the  jury 
while  Witness  Hill  was  on  the  stand,  over  the  ob- 
jection of  the  defendant,  that  the  words  used  in 
the  said  Act  under  which  the  indictment  was  found 
"deal  in  and  sell"  meant  one  and  the  same  thing, 
and  that  they  were  not  separate  and  distinct  of- 
fenses under  the  said  Act. 

14.  The  Court  erred  in  denying  defendant's  mo- 
tion to  instruct  the  jury  to  find  the  defendant  not 
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guilty  after  the  Government  had  closed  its  case  for 
the  reason  that  there  had  been  no  legal  or  competent 
evidence  upon  which  the  guilt  of  the  defendant  had 
been  established  by  the  Government,  and  for  the 
f  urt  ler  reason  that  the  only  evidence  of  any  sale 
having  been  made  of  narcotics  to  the  Witness  Hill 
was  uncorroV>orated  testimony  of  the  Witness  Hill. 
15.  The  Court  erred  at  the  close  of  the  case  in 
refusing  to  instruct  the  jury  to  find  the  defendant 
not  guilty  for  the  reason  that  there  was  no  legal 
or  competent  evidence  to  justify  the  Court  in  sub- 
mitt  Itig  the  case  to  the  jury  for  the  reason  that  the 
uncf  nlradicted  evidence  of  the  defendant  shov/ed 
that  th.3  said  defendant  was  not  present  at  the  time 
and  place  that  the  alleged  sale  and  that  there  was 
no  evidence  whatever  or  at  all  to  establish  the  fact 

that  any  sale  of  cocaine  or  morphine  had  ever  at 
any  tim.e  been  made  by  the  defendant  to  the  Witness 
Hill  or  to  any  other  person  upon  the  dates  men- 
tioned in  the  indictment. 

WHEREFORE,  defendant  prays  that  the  judg- 
ment of  the  District  Court  may  be  reversed. 

P.  E.  CAVANEY, 
Attorney  for  Defendant. 
Residence:  Boise,  Idaho. 
Service  of  the  above  Assignments  of  Error  by 
copy  admitted  and  accepted  this  8th  day  of  March, 
1922. 
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E.  G.  DAVIS, 

U.  S.  Dist.  Attorney. 
Endorsed:   Filed  March  8,  1922. 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause). 


ORDER. 

This  8th  day  of  March,  1922,  came  the  defendant, 
Charlie  Sing  Lee,  by  his  attorney,  P.  E.  Cavaney, 
Esq.,  and  filed  herein  and  presented  to  the  Court 
his  petition,  praying  for  the  allowance  of  a  Writ  of 
Error,  an  Assignment  of  Errors  intended  to  be 
urged  by  him,  praying,  also,  that  a  transcript  of 
the  record  and  proceedings  and  papers  upon  which 
the  judgment  herein  was  rendered,  duly  authenti- 
cated, may  be  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit,  and 
that  such  other  and  further  proceedings  may  be  had 
as  may  be  proper  in  the  premises. 

On  consideration  whereof,  the  Court  does  allov/ 
the  said  Writ  of  Error.  The  defendant,  Charlie 
Sing  Lee,  may  be  admitted  to  bail  pending  such 
appeal  in  the  sum  of  Two  Thousand  Five  Hundred 
Dollars. 

Dated  at  Boise,  Idaho,  this  8th  day  of  March, 
1922. 

FRANK  S.  DIETRICH, 

District  Judge. 
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Endorsed:  Filed  March  8,  1922. 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause) 


PRAECIPE. 

To  the  Clerk  of  the  Above  Entitled  Court: 

You  are  hereby  requested  to  transmit  in  printed 
form  to  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit, 
the  following  portions  of  the  record,  papers  and 
files  in  the  above  entitled  cause,  to-wit: 

1.  Indictment. 

2.  Defendant's  Assignments  of  Error. 

3.  Motion  to  Quash. 

4.  Demurrer. 

5.  Motion  to  Elect. 

G.  The  minutes  of  the  Court  relating  to  said 
cause. 

7.  Defendant's  Bill  of  Exceptions. 

8.  Petition  for  Writ  of  Error. 

9.  Order  allowing  Writ  of  Error. 
1.0.     Writ  of  Error. 

11.  Citation. 

12.  This  Praecipe. 

Dated  at  Boise,  Idaho,  this  11th  day  of  March, 
1922. 

P.  E.  CAVANEY, 
Attorney  for  Defendant. 
Residence:    Boise,  Idaho. 
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Service  of  the  above  Praecipe  by  copy  admitted 
and  accepted  this  11th  day  of  March,  1922. 

E.  G.  DAVIS, 
U,  S.  Dist.  Attorney. 
Endorsed:   Filed  March  11,  1922, 
W.  D.  McREYNOLDS,  Clerk. 


The  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Judicial  Circuit. 


UNITED  STATES  OF  AMERICA, 

vs. 
CHARLIE  SING  LEE, 


Plaintiff, 
Defendant. 


Crhninal,  810. 
WRIT  OF  ERROR. 

The  United  States  of  America,     ) 

)ss. 
Ninth  Judicial  District,  ) 

The  President  of  the  United  States  to  the  Honorable 
Judge  of  the  District  Court  of  the  United  States 
for  the  District  of  Idaho,  Southern  Division. 

GREETING: 

Because  of  the  record  and  proceedings  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  said  District  Court,  before  you  between  the 
United  States  of  America,  plaintiff,  and  Charlie 
Sing  Lee,  defendant,  a  manifest  error  hath  hap- 
pened, to  the  injury  of  said  Charlie  Sing  Lee,  de- 
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fendant,  as  by  his  complaint  appears,  we  being  will- 
ing that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the  party 
aforesaid,  in  this  behalf,  do  command  you,  if  judg- 
ment be  therein  given,  that  then  under  your  seal, 
distinctly  and  openly,  you  send  the  record  and  pro- 
ceedings aforesaid,  with  the  things  concerning  the 
same,  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Judicial  Circuit,  together  with  this 
writ,  so  that  you  have  the  same  at  San  Francisco, 
California,  in  the  said  Circuit  on  the  10th  day  of 
April,  A.  D.  1922,  in  the  said  Circuit  Court  of  Ap- 
peals to  be  then  and  there  held,  that  the  record  and 
proceedings  aforesaid,  being  inspected,  the  said 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done,  therein  to  correct  said  error,  what  of  right, 
and  according  to  the  laws  and  customs  of  the  Unit- 
ed States  should  be  done. 

Witness  the  Honorable  William  H.  Taft,  Chief 
Justice  of  the  United  States,  this  9th  day  of  March, 
A.  D.  1922,  and  in  the  45th  year  of  the  Indepen- 
dence of  the  United  States  of  America. 

Allowed  by: 

FRANK  S.  DIETRICH, 

U.  S.  District  Judge. 

Attest : 

SEAL)  W.  D.  McREYNOLDS, 

Clerk  of  the  District  Court  of 
the  United  States  for  the  Dis- 
trict of  Idaho,  Southern  Divi- 
sion. 
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Service  accepted  March  8,  1922. 

E.  G.  DAVIS, 

U.  S.  District  Attorney. 
Endorsed:  Filed  March  9,  1922. 
W.  D.  McREYNOLDS,  Clerk. 


The  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Judicial  Circuit. 


UNITED  STATES  OF  AMERICA, 

vs. 
CHARLIE  SING  LEE, 


Plaintiff, 
Defendant. 


Criminal,  810. 
CITATION. 

The  United  States  of  America,     ) 

)ss. 
Ninth  Judicial  District,  ) 

The  President  of  the  United  States  to  Hon.  E.  G. 
Davis,  United  States  District  Attorney  for  the 
District  of  Idaho. 

GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit,  to 
be  holden  at  the  City  of  San  Francisco,  California, 
in  the  said  Circuit,  on  the  10th  day  of  April,  1922, 
pursuant  to  a  writ  of  error  filed  in  the  Clerk's  of- 
fice of  the  District  Court  of  the  United  States  for 
the  District  of  Idaho,  Southern  Division,  wherein 
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Charlie  Sing  Lee  is  plaintiff  in  error,  and  the  Unit- 
ed States  of  America  is  defendant  in  error,  to  show 
cause,  if  any  there  be,  why  the  judgment  rendered 
against  the  said  plaintiff  in  error,  as  in  the  said 
writ  of  error  mentioned,  should  not  be  corrected, 
and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Witness  the  Honorable  F.  S.  Dietrich,  District 
Judge  of  the  United  States  for  the  District  of  Idaho, 
Southern  Division,  at  Boise,  Idaho,  within  said  Dis- 
trict, this  9th  day  of  March,  A.  D.  1922,  and  the 
45th  year  of  the  Independence  of  the  United  States. 

FRANK  S.  DIETRICH, 
U.  S.  District  Judge. 

Service  accepted  March  8th,  1922. 

E.  G.  DAVIS, 

U.  S.  District  Attorney. 
Endorsed:    Filed  March  9,  1922. 
W.  D.  McREYNOLDS,  Clerk. 


(Tille  of  Court  and  Cause) 


I,  W.  D.  McReynolds,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Idaho,  do 
hereby  certify  the  foregoing  transcript  of  pages 
numbered  from  1  to  67  inclusive,  to  be  full,  true 
and  correct  copies  of  the  pleadings  and  proceedings 
in  the  above  entitled  cause,  and  that  the  same  to- 
gether constitute  the  transcript  of  the  record  herein 
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upon  Writ  of  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  as  requested 
by  the  Praecipe  filed  herein. 

I  further  certify  that  the  cost  of  the  record  here- 
in amounts  to  the  sum  of  $78.70,  and  that  the 
same  has  been  paid  by  the  Plaintiff  in  Error. 

Witness  my  hand  and  the  seal  of  said  Court  this 
7th  day  of  April,  1922. 

W.  D.  McREYNOLDS, 
Clerk. 
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I 


Claim  of  Carson,  Pirie,  Scott  &  Co. 

PROOF  OF  DEBT  AND  POWEE  OF 
ATTORNEY. 

At  Chicago,  in  the  county  of  Cook  and  state  of 
Illinois,  on  the  sixteenth  day  of  May,  1921,  comes 
W.  H.  Whiteside  of  said  county  and  State,  and 
says: 

That  he  is  Asst.  Treasurer  of  Carson,  Pirie,  Scott 
&  Co.,  a  corporation  organized  under  and  existing 
by  virtue  of  the  laws  of  the  State  of  Illinois,  and 
hereinafter  designated  as  claimant. 

That  said  claimant  is  doing  business  at  the  place, 
county  and  state  aforesaid,  and  that  afi&ant  is  duly 
authorized  to  make  this  proof,  and  execute  this 
power  of  attorney,  and  that  said  bankrupt  was,  at 
and  before  the  time  the  petition  in  bankruptcy  was 
filed  herein,  and  still  is,  justly  and  truly  indebted 
to  the  said  claimant  in  the  sum  of  Two  Thousand 
Nine  Hundred  Seventy-six  and  80/100  Dollars. 

That  the  consideration  of  said  debt  is  as  follows: 

Goods,  wares  and  merchandise,  sold  and  delivered 
to  the  said  bankrupt,  at  their  special  instance  and 
request  according  to  statement  hereto  attached  and 
marked  Exhibit  ^'A." 

That  no  part  of  said  debt  has  been  paid,  except 

;   that   there   are   no    offsets   or   counterclaims 

to  the  same  except  ,  and  that  this  de- 
ponent has  not,  nor  has  any  person  for 
or  on  behalf  of  said  claimant,  or  to  this 
deponent's  knowledge  or  belief,  for  said  claimant's 
use,  had  or  received  any  manner  of  security  for 
said  debt  whatever,  nor  has  any  judgment  been 
rendered  therefor,  or  any  part  thereof,  nor  has  any 
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note  or  other  evidence  of  said  debt  been  received, 
except  as  herein  stated. 

Said  claimant  hereby  constitutes  and  appoints 
Seattle  Merchants  Association  of  Seattle,  Wash., 
and ,  attorney  in  fact  to  join  with  other  cred- 
itors and  proceed  in  bankruptcy  against  the  above- 
named  debtor,  under  the  provisions  of  the  Act 
entitled  "An  Act  to  Establish  a  Uniform  System 
of  Bankruptcy  throughout  the  United  States,  ap- 
proved July  1,  1898,"  and  the  amendments  thereto, 
and  to  execute  in  the  name  of  the  undersigned,  any 
usual  or  necessary  petition  or  paper  in  that  behalf 
and  to  represent  the  claimant  at  all  meetings  of 
creditors  herein,  with  authority  to  vote  for  Trus- 
tee, also  to  accept  any  composition  proposed  by  said 
bankrupt  in  satisfaction  of  their  debts,  and  upon 
all  propositions  submitted  to  the  creditors,  and  to 
receive  dividends  and  all  notices  in  said  cause. 

W.  H.  WHITESIDE, 
Asst.  Treas. 

[Indorsed] :  Filed  this  Jun.  10,  1921,  10  A.  M. 
E.  F.  Laffoon,  Referee  in  Bankruptcy.     [2*] 


Claim  of  Coifman-Dobson  Bank  &  Trust  Co. 

COMBINATION  PEOOF  FOR  DEBT  DUE 
OORPORATION,  PARTNERSHIP,  IN- 
DIVIDUAL, SECURED  OR  UNSECURED. 

At  Chehalis,  in  the  Western  District  of  Washing- 
ton, on  the  27th  day  of  May,  1921,  A.  D.,  came  D. 


*Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 
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T.  Coffman,  of  Chehalis,  in  the  District  of  Wash- 
ington, and  made  oath  and  says  that: 

(1)  (a)  He  is  the  Cashier  of  the  Coffman-Dob- 
son  Bank  &  Trust  Co.  (there  being  no  Treasurer  of 
said  Corporation),  a  corporation  incorporated  by 
and  under  the  laws  of  the  State  of  Washington, 
and  carrying  on  business  at  Chehalis,  in  the  County 
of  Lewis  and  State  of  Washington,  and  that  he 
is  duly  authorized  to  make  this  proof  and  says  that 
the  said  Elliott-O'Brien  Co.,  the  person  (firm  or 
corporation)  by  (or  against)  whom  a  petition  for 
adjudication  of  bankruptcy  has  been  filed,  was  at 
and  before  the  filing  of  said  petition,  and  still  is 
justly  indebted  to  said  corporation. 

(b)  He  is  one  of  the  firm  of ,  consisting  of 

himself  and of in  the  County  of ,  the 

person  (firm  or  corporation)  by  (or  against)  whom 
a  petition  for  adjudication  of  bankruptcy  has  been 
filed,  was  at  and  before  the  filing  of  said  petition, 
and  still  is  justly  indebted  to  the  deponent's  said 
firm. 

(c)     the  person  (firm  or  corporation)  by  (or 

against)  whom  a  petition  for  the  adjudication  of 
banliruptcy  has  been  filed,  was  at  and  before  the 
filing  of  said  petition,  and  still  is,  justly  and  truly 
indebted  to  said  deponent. 

In  the  sum  of  (2)  Eighteen  Hundred  Fifty-six 
and  92/100  ($1856.92)  Dollars;  that  the  considera- 
tion of  the  said  debt  is  as  follows: 

(3)  Money  loaned  to  said  bankrupt  by  claimant 
at  the  request  of  said  bankrupt  and  remaining  un- 
paid and  past  due,  more  particularly  set  forth  in 
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the  itemized  account  hereto  annexed  and  made  a 
part  of  this  proof;  that  no  part  of  said  debt  has  been 
paid,  except  as  shown  by  said  account;  that  there 
are  no  setoffs  or  counterclaims  to  same  except  as 
shown  by  said  account; 

(4)  That  the  said  Coffman-Dobson  Bank  & 
Trust  Co.  has  not,  nor  has  any  person  by  its  order, 
or  to  the  knowledge  and  belief  of  said  deponent,  for 
its  use,  had  or  received  any  manner  of  security 
(4)  whatever,  for  such  account;  nor  has  any  judg- 
ment been  rendered  thereon  (3). 

And  that  the  only  securities  held  by  said  Coff- 
man-Dobson  Bank  &  [3]  Trust  Co.  for  said  debt 
are  the  following  (listing  and  describing  securi- 
ties) :  none.  That  the  duties  of  affiant  correspond 
most  nearly  with  those  of  Treasurer  of  a  corpora- 
tion, there  being  no  Treasurer  of  claimant  corpora- 
tion. 

D.  T.  COFFMAN, 
Cashier  of  Coifman-Dobson  Bank  &  Trust  Co. 

[Indorsed] :  Filed  this  June  10,  1921,  10  A.  M„ 
R.  F.  Laffoon,  Referee  in  Bankruptcy.     [4] 


Objections  of  Trustee  to  Claim  of  Carson,  Pirie, 
Scott  &  Company. 

Comes  now  S.  G.  Climenson,  trustee  herein,  by  his 
attorney.  Nelson  R.  Anderson,  and  respectfully 
shows  the  Court: 

I. 

That  at     all    times    herein    mentioned,    Elliott- 
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O'Brien  Company  was  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Washington  with  its  principal  place  of 
business  at  Chehalis,  Washington. 

II. 

That  on  the  17th  day  of  May,  1921,  the  said  El- 
liott-O'Brien Company,  a  corporation,  was  declared 
and  adjudged  bankrupt  within  the  meaning  of  the 
Acts  of  Congress  relating  to  bankruptcy  by  the 
above-entitled  court  and  the  Hon.  Edward  E.  Cush- 
man,  Judge  thereof,  upon  petition  alleging  bank- 
ruptcy filed  in  said  court  on  May  10,  1921;  that 
thereafter,  and  in  due  course  of  proceedings  in  said 
bankruptcy,  S'.  G.  Climenson  was  elected  trustee  of 
the  bankrupt  estate  of  Elliott-O'Brien  Company 
and  is  the  duly  elected,  qualified  and  acting  trustee 
of  said  estate. 

III. 

That  on  January  10,  1921,  said  bankrupt  was  in- 
debted to  Carson,  Pirie,  Scott  &  Co.,  in  the  sum 
of  $6590.47  for  goods,  wares  and  merchandise  sold 
and  delivered  by  said  claimant  to  said  bankrupt; 
that  thereafter  said  indebtedness  was  increased 
by  sales  of  merchandise  and  by  charges  for  in- 
terest as  follows:     [5] 
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Balance    Jan.    1,    1921 $6590.47 

Bal.  due  on  remittance  of  2/24/21     Int.  for  overtime 3.64 

Bal.  due  on  remittance  of  2/4/21     Credit  used  twice 2.25 

Bal.  due  on  remittance  of  4/29/21     Int.  for  overtime 17.59 

Bal.  due  on  remittance  of  3/5/21     Int.  for  overtime 5.37 

Bal.  due  on  remittance  of  4/1/21     Int.  for  overtime 8.19 

1921  Net  Cash  2%  10  days  6%  10  days 

Jan.     6  16.91 

7  233.76 

8  9.85  .65 

12  11.25 

13  15.91 

17  210.93 

5.32 

Mar.     8  61.50 

24  33.51 

31  30.48 

Crd.    Mdse. 

Jan.     5  14.62 

6  21.14 

18  25.97 
13  9.00 


7.81  566.50  .65  590.34 

$7186.85 

IV. 

That  after  January  10,  1921,  the  bankrupt  herein 
made  the  following  payments  to  said  claimant  on 
account  on  the  dates  hereinafter  set  forth,  to  wit: 

Jan.    25 265.50 

27 495.55 

Feb.    4 517.54 

24 661.59 

Mar.    5 715.80 

Apr.    1 589.66 

25 500.00 

29 508.47 

$  4254.11  [6] 
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V. 

That  the  foregoing  payments  amounting  to 
$4,254.11  were  made  by  said  bankrupt  to  said  claim- 
ant within  four  months  of  the  filing  of  said  petition 
in  bankruptcy  and  while  said  bankrupt  was  in- 
solvent, to  apply  on  the  general  unsecured  claim  of 
said  claimant  amounting  to  $7,186.85,  and  that  by 
virtue  of  said  payment  said  claimant  secured  an 
imlawful  preference  over  other  creditors  of  the 
same  class  as  said  claimant  in  the  estate  of  said 
bankrupt,  thereby  depleting  the  estate  of  said  bank- 
rupt to  the  damage  and  injury  of  the  general  and 
unsecured  creditors  of  said  bankrupt  of  the  same 
class  as  the  claimant;  that  said  claimant  knew  or 
had  reasonable  cause  to  believe  that  said  transfers 
and  payments  then  operated  as  a  preference  under 
the  Acts  of  Congress  relating  to  bankruptcy  and 
prohibiting  a  preference  of  creditors. 

VI. 

That  on  January  1,  1921,  the  bankrupt  was  in- 
debted to  claimant  in  the  sum  of  $6,590.47  and 
thereafter  became  further  indebted  to  said  claimant 
in  the  sum  $667.11.  That  after  January  1,  1921, 
the  bankrupt  paid  said  claimant  $4,324.84  to  apply 
on  said  indebtedness. 

That  said  payments  of  $4,324.84  by  said  bankrupt 
to  said  claimant  paid  current  account  of  said  claim- 
ant for  1921  one  hundred  per  cent  (100%)  and  in 
full,  and  a  payment  of  $3,657.73  to  apply  on  the  in- 
debtedness existing  on  January  1,  1921,  resulting 
to  payment  of  55^0  of  the  old  account  of  said 
claimant. 
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That  the  indebtedness  of  said  bankrupt  to  the 
other  creditors  of  said  bankrupt  on  January  1,  1921, 
amounted  to  $4,275.41  and  that  the  creditors  herein 
have  received  no  percentage  on  their  indebtedness 
due  on  January  1,  1921,  except  90%  to  Fleischner, 
Myer  &  Co.,  Royal  Worster  Corset  Company  and 
20%  to  the  Bee  Nugett  Publishing  Company  who 
have  received  preferences  to  that  extent.  That  the 
assets  of  the  bankrupt  during  1921  were  depleted 
by  pajrment  made  to  said  claimant  in  the  sum  of 
$4,324.84,  less  the  amount  of  merchandise  furnished 
said  bankrupt  [7]  by  said  claimant  in  the  sum 
of  $667.11,  thereby  diminishing  the  assets  of  said 
bankrupt  by  the  sum  of  $3,657.73.  That  during 
1921  the  other  creditors  of  said  bankrupt  were  fur- 
nishing merchandise  to  said  bankrupt  for  the  entire 
amount  of  the  indebtedness  of  the  estate  herein  in 
the  sum  of  $9,971.62,  while  said  claimant  was  with- 
drawing from  the  assets  of  said  bankrupt  the  sum 
of  $3,657.73  over  and  above  all  merchandise  fur- 
nished by  it  to  said  bankrupt;  that  the  result  and 
effect  of  the  dealings  between  claimant  and  bank- 
rupt was  to  prefer  said  claimant  over  and  above 
the  other  creditors  of  said  bankrupt  by  the  bank- 
rupt receiving  merchandise  from  the  other  creditors 
and  taking  the  proceeds  of  the  sales  of  said  mer- 
chandise and  paying  them  over  to  said  claimant, 
thereby  depleting  and  diminishing  the  assets  of 
said  estate  to  the  damage  and  injury  of  said  other 
unsecured  creditors  for  the  use  and  benefit  of 
claimant  herein;  that  said  bankrupt  on  January  1, 
1921,  and  at  all  times  since  was  and  is  now  in- 
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solvent,  in  this,  that  said  bankrupt  was  unable  to 
meet  and  pay  its  obligations  in  due  course  of  busi- 
ness. 

That  the  payments  made  by  said  bankrupt  to  said 
claimant  resulted  in  said  claimant  receiving  an  un- 
lawful preference  over  the  other  creditors  of  said 
bankrupt  within  the  meaning  of  the  laws  of  the 
State  of  Washington  prohibiting  insolvent  corpora- 
tions from  giving  any  of  its  creditors  an  undue  pre- 
ference under  the  Trust  Fund  theory  prevailing  in 
said  state. 

WHEREFORE  petitioner  prays  the  Court  that 
the  claim  of  Carson,  Pirie,  Scott  &  Co.,  be  disal- 
lowed, or  be  charged  with  receipt  of  a  dividend 
equal  to  sixty  per  cent  (55%)  of  its  claim,  and  that 
it  receive  dividends  on  its  claim  only  in  the  event 
that  the  dividends  paid  to  creditors  herein  exceed 
the  sum  of  sixty  per  cent  (55%)  and  then  only  as 
to  such  excess  payment  over  and  above  sixty  per 
cent  (55%). 

S.  G.  CLIMENSON, 
Trustee.     [8] 

[Indorsed]:  Filed  this  Sep.  24,  1921,  10  A.  M. 
R.  F.  Laffoon,  Referee  in  Bankruptcy.     [9] 


Objections  of  Trustee  to  Claim  of  Coffman-Dobson 
Bank  &  Trust  Co. 

Comes  now  S.  G.  Climenson,  trustee  herein,  by  his 
attorney.  Nelson  R.  Anderson,  and  respectfully 
shows  the  Court: 

I. 

That  at  all  times  herein  mentioned  Elliott-O'Brien 
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Company  was  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Washington  with  its  principal  place  of  business 
at  Chehalis,  Washington. 

II. 

That  on  the  17th  day  of  May,  1921,  the  said 
Elliott-O'Brien  Company,  a  corporation,  was  de- 
clared and  adjudged  bankrupt  within  the  meaning 
of  the  Acts  of  Congress  relating  to  bankruptcy  by 
the  above-entitled  court  and  the  Hon.  Edward  E. 
Cushman,  Judge  thereof,  upon  petition  alleging 
bankruptcy,  filed  in  said  court  on  May  10,  1921; 
that  thereafter,  and  in  due  course  of  proceedings 
in  said  bankruptcy,  S.  G.  Climenson  was  elected 
trustee  of  the  bankrupt  estate  of  Elliott-O'Brien 
Company  and  is  the  duly  elected,  qualified  and  act- 
ing trustee  of  said  estate. 

III. 

That  Coffman-Dobson  Bank  &  Trust  Company,  a 
corporation,  has  filed  its  claim  for  money  loaned 
in  the  sum  of  $1800  and  interest.     [10] 

That  on  January  1,  1921,  said  bankrupt  was  in- 
debted to  Coffman-Dobson  Bank  &  Trust  Company 
in  the  sum  $5,500  for  money  loaned;  that  there- 
after said  indebtedness  was  increased  by  further 
loans  and  was  reduced  by  payments  as  follows, 
to  wit: 

Jan.  1,  1921,  3  month  note.  .  .  .$  2500.00 

1000.00 
2000.00 
500.00 
300.00    $  6300.00 


Jan.  1,  1921,  3  month  note. 

Jan.  1,  1921,  note 

Jan.  22,  1921,  10  day  note 
Mch.  4,  1921,  7  day  note.. 
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CREDITS: 

Credit  on  $2500  note:  April  14.  .$  500.00 

19..     500.00 
23..     500.00 
27..     500.00 
May  2.  .     500.00      $2500.00 


Credit  on  $1000  note,  April  5. .  500.00 

9. .  500.00 

Credit  on  Jan.  22  note,  Feb.  22.  500.00 

Credit  on  Mch.  14  note,  Mch.  17 .  300.00 

Credit  on  Jan  1st  note  of  $2000  143.08 

(See  claim  filed  herein)  $1943.08 


Total  credits    $4443.08 

V. 

That  the  foregoing  payments  amounting  to  $4,500 
were  made  by  said  bankrupt  to  said  claimant  with- 
in four  months  of  the  filing  of  said  petition  in 
bankruptcy  and  while  said  bankrupt  was  insolvent, 
to  apply  on  the  general  unsecured  claim  of  said 
claimant  amounting  to  $6,300.00,  and  that  by  virtue 
of  said  payment  said  claimant  secured  an  unlawful 
preference  over  other  creditors  of  the  same  class 
as  said  claimant  in  the  estate  of  said  bankrupt, 
thereby  depleting  the  estate  of  said  bankrupt  to  the 
damage  and  injury  of  the  general  unsecured  credi- 
tors of  said  bankrupt  of  the  same  class  as  said 
claimant;  that  said  claimant  knew  or  had  reason- 
able cause  to  believe  that  said  transfers  and  pay- 
ments  then   operated   as   a   preference   under   the 
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acts  of  Congress  relating  to  bankruptcy  and  pro- 
hibiting a  preference  of  creditors.     [11] 

VI. 

That  on  January  1,  1921,  the  bankrupt  was  in- 
debted to  said  claimant  in  the  sum  of  $5,5(X)  and 
thereafter  became  further  indebted  to  said  claimant 
in  the  sum  of  $800,  making  a  total  indebtedness  of 
$6,300.  That  after  January  1,  1921,  the  bankrupt 
paid  said  claimant  $4,500  and  interest,  to  apply  on 
said  indebtedness. 

That  said  payments  of  $4,500  by  said  bankrupt  to 
said  claimant  paid  the  current  account  of  said 
claimant  for  1921  amounting  to  $800',  100%  and  in 
full,  and  made  a  payment  of  $3,700  to  apply  on  the 
indebtedness  existing  on  January  1,  1921,  of  $5,500, 
resulting  in  a  payment  of  67%  of  the  old  account  of 
said  claimant. 

That  the  indebtedness  of  said  bankrupt  to  other 
merchandise  creditors  of  said  bankrupt  on  January 
1,  1921,  amounted  to  $4,275.41  and  that  the  credi- 
tors herein  have  received  no  percentage  on  their  in-* 
debtedness  due  January  1,  1921,  except  9%  to 
Fleischner,  Myer  &  Co.,  and  Eoyal  Worcester  Cor- 
set Company,  20%  to  Bee  Nuggett  Publishing  Co., 
and  55%  to  Carson,  Pirie,  Scott  &  Co.,  who  have  re- 
ceived preference  to  that  extent  and  to  whose 
claims  objections  have  been  made  on  the  ground  of 
preference;  That  the  assets  of  the  bankrupt  dur- 
ing 1921  were  depleted  by  payments  made  to  said 
claimant  in  the  sum  of  $4,500,  less  the  amount  of 
moneys  loaned  said  bankrupt  by  said  claimant  in 
the  sum  of  $800,  thereby  diminishing  the  assets  of 
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said  bankrupt  by  the  sum  of  $4500  and  interest. 
That  during  1921  the  other  creditors  of  said  bank- 
rupt were  furnishing  merchandise  and  credits  to 
said  bankrupt  for  the  entire  amount  of  the  indebt- 
edness of  the  estate  herein  in  the  sum  of  $9,971.62 
while  said  claimant  was  withdrawing  from  the  as- 
sets of  said  bankrupt  the  sum  of  $4,500  over  and 
above  all  credits  furnished  by  it  to  said  bankrupt; 
that  the  result  and  effect  of  the  dealings  between 
claimant  and  bankrupt  was  to  prefer  said  claimant 
over  and  above  the  other  creditors  of  said  bankrupt 
by  the  bankrupt  receiving  merchandise  and  credits 
from  the  other  creditors  and  taking  the  proceeds  of 
the  sales  of  said  merchandise  and  paying  them  over 
to  said  claimant,  thereby  depleting  and  diminish- 
ing the  assets  of  the  estate  herein  to  the  [12] 
damage  and  injury  of  said  other  secured  creditors 
for  the  use  and  benefit  of  claimant  herein ;  that  said 
bankrupt  on  January  1,  1921,  and  at  all  times  since, 
was  and  is  now  insolvent,  in  this,  that  said  bank- 
rupt was  unable  to  meet  and  pay  its  obligations  in 
due  course  of  business. 

That  the  payments  made  by  said  bankrupt  to 
said  claimant  resulted  to  said  claimant  receiving  an 
unlawful  preference  over  other  creditors  of  said 
bankrupt  within  the  meaning  of  the  laws  of  the 
State  of  Washington  prohibiting  insolvent  cor- 
porations from  giving  an}^  of  its  creditors  an  undue 
preference  under  the  Trust  Fund  theory  prevail- 
ing in  said  State. 

WHEEEFOBE,  petitioner  prays  the  Court  that 
the  claim  of  Coffman-Dobson  Bank  &  Trust  Com- 
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pany  be  disallowed,  or  be  charged  with  receipt  of  a 
dividend  equal  to  67%  of  its  claim  and  that  it  re- 
ceive dividends  on  its  claim  only  in  the  event  that 
the  dividends  paid  to  creditors  herein  exceed  the 
sum  of  &1%,  and  then  only  as  to  such  excess  pay- 
ment over  and  above  &!■%. 

S.  a   CLIMENSON, 

Trustee. 

[Indorsed]  :  Filed  this  Sep.  24,  1921,  10:00'  A.  M. 
R.  F.  Laffoon,  Eeferee  in  Bankruptcy.     [13i] 


Answer  of  Carson,  Pirie,  Scott  &  Co.  to  Objections 

of  Trustee. 

Carson,  Pirie,  Scott  &  Co.,  answering  the  objec- 
tions filed  by  the  trustee  to  its  claim  duly  verified 
and  filed  herein: 

I. 
Admits  the  allegations  of  paragraphs  I,  II,  III 
and  IV  of  said  objections,  except  that  the  claimant 
alleges  that  the  true  amount  of  plaintiff's  claim  was 
$7,216.29,  on  which  $4,254.11  was  paid,  leaving  a 
balance  of  $2,962.18. 

II. 
Denies  each  allegation  of  paragraphs  V  and  VI 
of  said  objections  except  as  herein  and  in  said  claim 
admitted. 

GEORGE  N.  WOODLEY,  and 
McCLURE  &  McCLURE, 

Attorneys  for  Claimant. 

[Indorsed] :  Filed  this  Nov.  5,  1921.  R.  F.  Laf- 
foon.  Referee  in  Bankruptcy.     [14] 
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Order  Allowing  Claims. 

WHEREAS,  heretofore  on  the day  of  De- 
cember, 1921,  came  on  regularly  for  hearing  and 
determination  the  objections  of  the  trustee,  to  the 
allowance  of  the  claims  of  Carson,  Pirie,  Scott  & 
Co.,  Coffman-Dobson  Bank  &  Trust  Co.,  and  Bee- 
Nugget  Publishing  Co.,  the  trustee  appearing  per- 
sonally and  by  his  counsel.  Nelson  R.  Anderson,  in 
support  of  said  objections  and  Carson,  Pirie,  Scott 
&  Co.,  appearing  by  their  counsel,  Geo.  N.  Woodley, 
Esq.,  and  Walter  A.  McClure,  Esq.,  Coffman-Dob- 
son  Bank  &  Trust  Co.,  and  Bee-Nugget  Publishing 
Co.,  appearing  by  their  counsel,  A.  A.  Hull,  Esq., 
and  testimony  being  offered  in  support  of  said  ob- 
jections and  in  opposition  thereto,  and  the  matter 
having  been  submitted  to  the  Referee  for  his  con- 
sideration and  decision  thereon,  now,  after  due  con- 
sideration of  the  law  and  the  premises,  and  being 
in  all  things  fully  advised,  the  Referee  does  hereby 
ORDER : 

That  the  objections  aforesaid  be,  and  they  hereby 
are,  dismissed,  and  the  claims  of  said  claimants  ob- 
jected to  as  aforesaid  be,  and  they  hereby  are,  al- 
low^ed  and  established  as  valid  claims  against  the 
estate  of  said  bankrupt.  Trustee  excepts  to  order 
and  whole  thereof.     Exception  allowed. 

Dated  at  Tacoma,  December  9,  1921. 

R.  F.  LAFFOON, 
Referee. 

[Indorsed] :  Filed  this  Dec.  9,  1921,  10  A.  M. 
R.  F.  Laffoon,  Referee  in  Bankruptcy.     [15] 
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Petition  of  Trustee  for  Review  of  Referee's  Order. 

Comes  now  S.  G.  Climenson  as  trustee  of  the 
above-named  bankrupt,  and  respectfully  shows  the 
Court : 

I. 
That  petitioner  filed  objections  to  the  claims  filed 
herein  by  Carson,  Pirie,  Scott  &  Co.,  Coffman-Dob- 
son  Bank  &  Trust  Co.,  and  Bee-Nuggett  Publishing 
Co.,  on  the  ground  of  preferences  and  a  hearing 
was  had  on  the  issue  joined  between  the  trustee  and 
said  claimants  and  the  referee  having  made  a  de- 
cision in  favor  of  said  claimants  and  an  order 
thereon  having  been  duly  filed  and  entered  herein, 
wherein  the  objections  of  the  trustee  were  dis- 
missed and  the  claims  of  said  claimants  were  al- 
lowed, and  the  trustee  having  duly  excepted  thereto 
and  his  exception  having  been  regularly  allowed, 
and  the  trustee  feeling  himself  aggrieved  by  said 
decision  and  said  order  and  said  order  being  erron- 
eous, in  this,  that  said  objections  should  have  been 
sustained  and  said  claims  disallowed ;  that  a  review 
of  said  proceedings  and  said  order  should  be  had 
before  the  United  States  District  Judge  herein. 
[17] 

WHEREFORE,  trustee  prays  that  said  order  be 
reviewed  and  reversed  and  that  an  order  be  entered 
sustaining  the  objections  filed  by  the  trustee  to  the 
claims  of  said  claimants. 

NELSON  R.  ANDERSON, 
Attorney  for  Trustee. 

[Indorsed]:  Filed  this  Dec.  15,  1921,  11  A.  M. 
R.  F.  Laffoon,  Referee  in  Bankruptcy.     [18] 
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Referee's  Certificate  on  Review. 
To  the  Honorable  EDWARD  E.  CUSHMAN,  Dis- 
trict Judge: 
I,  R.  F.  Laffoon,  the  Referee  in  Bankruptcy  in 
charge  of   this   proceeding,   DO   HEREBY   CER- 
TIFY:— 

That,  in  the  course  of  such  proceeding,  an  order,  a 
copy  of  which  is  annexed  to  the  petition  herein- 
after referred  to,  was  made  and  entered  on  the  9th 
day  of  December,  1921. 

That,  on  the  15th  day  of  December,  1921,  in  such 
proceeding,  feeling  aggrieved  thereon,  the  trustee 
herein  filed  a  petition  for  review,  which  was 
granted. 

That  a  summary  of  the  evidence  on  which  such 
order  was  based  is  as  f ollow^s : 

Adjudication  was  had  herein  on  the  21st  day  of 
May,  1921.     The  claimant,  Carson,  Pirie,  Scott  & 
Co.,  a  corporation,  filed  its  claim  herein  on  June 
10,  1921  for  the  sum  of  $2976.80.     On  September 
24,  1921,  the  trustee  filed  objections  to  said  claim, 
and  the  allegations  in  paragraph  VI  thereof  were : 
"That  on  January  1,  1921,  the  bankrupt  was 
indebted  to  the  claimant  in  the  sum  of  $6,590.47 
and  thereafter  became  further  indebted  to  said 
claimant   in  the  sum   of     [19]     $667.11;   that, 
after  January  1,  1921,  the  bankrupt  paid  said 
claimant  $4,324.84  to  apply  on  said  indebted- 
ness; that  said  payment  of  $4,324.84  by  said 
bankrupt  to  said  claimant  paid  the  current  ac- 
count of  said  claimant  for  192.1  (100%)  and  in 
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full,  and  a  payment  of  $3,657.73  to  apply  on  the 
indebtedness  existing  on  January  1,  1921,  re- 
sulting in  the  payment  of  fifty-five  (55%)  per 
cent  of  the  old  account  of  said  claimant." 

Said  objections  conclude  with  a  prayer  that 
claimant's  claim  be  disallowed,  or  that  it  be  charged 
with  receipt  of  a  dividend  equal  to  55%  of  its  claim^ 
or  that  is  receive  no  dividends  on  its  claim  until  all 
other  claimants  have  received  dividends  of  55%. 

Claimant,  in  reply,  alleged  that  the  true  amount 
of  its  claim  was  $7,216.29,  on  which  $4,254.11,  was 
paid,  leaving  a  balance  of  $2,962.18. 

It  was  conceded  that  the  bankrupt  was  incorpo- 
rated in  1917  with  a  capital  stock  of  $15,000  paid  in 
in  cash,  Ed  O'Brien  taking  half  the  stock  and  Wil- 
liam F.  Elliott  the  other  half;  that  Elliott  paid  in 
$3,000  of  his  own  funds  and  borrowed  the  remain- 
der, $4,500,  from  Charles  O'Brien  to  finish  paying 
for  his  stock  and  pledged  his  shares  to  Charles 
O'Brien  to  secure  the  loan;  that  Ed  died  and  his 
estate  passed  into  the  hands  of  Charles,  giving  him 
control  of  the  whole  capital  stock,  which  he  held  on 
about  November,  1920. 

William  F.  Elliott  was  manager  of  the  business, 
the  O'Briens  taking  no  part  in  the  managing^ 
William  F.  Elliott  was  examined  as  a  witness  in 
this  hearing  and  gave  a  comprehensive  statement 
of  the  affairs  of  the  bankrupt. 

He  states,  on  pages  29  and  30  of  the  transcript  of 
testimony,  that  he  and  the  O'Briens  were  salesmen 
for  the  claimant  herein,  Carson,  Pirie,  Scott  &  Co.^ 
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prior  to  the  inception  of  this  bankrupt  and  the 
launching  of  this  business. 

It  appears  that,  in  about  November,  1920, 
Charles  [20]  O'Brien  and  the  O'Brien  Estate 
were  desirous  of  getting  out  of  the  business  and 
sought  to  have  the  stock  of  goods  reduced  and  the 
debts  paid  and  the  business  sold  out.  The  witness 
(the  manager)  proceeded  to  do  this  by  putting  on 
sales  and  running  the  stock  down  as  best  he  could 
and  so  continued  until  he  left  on  April  2.6,  1920. 

He  testifies,  on  pages  40  and  41,  that,  on  January 

1,  1921,  they  owed  debts  past  due  $3,970.68, 

debts  not  due    7,108.15, 

and  the  bank    5,500.00, 

making  a  total  of $16,578.83. 

On  pages  42  and  43,  he  testified  that  the  total 
indebtedness    for    merchandise    for    February    1st, 

was   $12,727.53, 

March  1st     14,316.24, 

April  1st     12,616.61, 

and  that  for  sales  for  January  were  ....       6,026.99, 

February     4,636.94, 

March    4,417.19, 

April    8,877.46, 

and  on  page  44  that  he  bought  goods  during  Janu- 
ary, amounting  to   2,580.16, 

February     3,274.15, 

March      4,478.35, 

April     249.84, 
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and,  on  page  45,  that  tlie  expenses  per  month  were : 

January     $2,396.78, 

February     1,548.49, 

March     1,583.84, 

April    2,806.29. 

[21] 

and  that  during  the  years  1917,  1918,  1919  and  1920, 
Carson,  Pirie,  Scott  &  Co.  was  the  principal  cred- 
itor; that  they  bought  about  fifty  per  cent  of  their 
goods  from  that  firm,  and  that  during  the  year  1920 
their  indebtedness  to  that  firm  was  about  $16,000. 
On  page  53  he  says  that  Carson,  Pirie,  Scott  &  Co. 
sold  them  $566.50  worth  of  goods  and  afterwards  re- 
fused to  extend  them  any  further  credit  until  they 
brought  up  their  past  due  bills;  that  Carson,  Pirie, 
Scott  &  Co.  wanted  to  get  back  to  the  120  days  limit 
of  credit.  On  page  67  he  says  that  the  indebtedness 
for  merchandise  December  30,  1920,  was  $16,240.92, 
as  compared  with  that  for  April  26,  1921,  $12,616.61, 
and  on  page  68  that  the  inventory  taken  January 
31,  1921,  was  $26,371.39  and,  on  page  69,  that  the 
net  worth  December  31,  1920,  was  $14,230,  and 
that  their  inventory  made  April  22,  1921,  shows 
a  net  worth  of  $2,000,  showing  a  net  loss  of  $12,000, 
during  said  time;  that  it  cost  $10,000  to  $11,000  to 
do  business  for  four  months. 

Mr.  George  Walker  testifies  (page  90  of  the 
transcript)  that  he  was  receiver  in  the  state  court 
and  took  charge  of  the  store  on  May  7,  1921,  and 
that  he  took  an  inventory  of  the  stock  and  fixtures 
showing  the  stock  and  fixtures  as  of  the  value  of 
$16,200,  on  a  cost  basis,  and  that  25%   should  be 
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deducted  therefrom  for  depreciation  of  value  from 
cost.  The  receiver  subsequently  sold  the  stock 
and  fixtures  for  $11,000,  as  reported  to  this  court. 

The  claims  filed  in  this  cause  to  date  amount  to 
$6,740.29.  I  have  no  doubt  from  this  resume  of 
figures  that  the  bankrupt  was  insolvent  in  Decem- 
ber, 1920,  when  the  manager,  as  stated,  started  in 
to  reduce  the  stock  and  pay  the  debts.  The  man- 
ager made  every  [22]  possible  effort  to  reduce 
the  stock  which  could  be  made  and  to  pay  the  debts 
during  January,  February,  March  and  up  to  April 
25th,  when  he  abandoned  the  business  and  took 
service  with  the  claimant  herein,  as  he  said  because 
he  had  no  further  interest  in  the  business. 

In  December,  1920,  the  bankrupt  owed  for  mer- 
chandise about  $16,240.92  and  owed  the  bank  $5500, 
maldng  a  known  indebtedness  of  $21,740.92.  Its 
inventory  taken  about  December  31,  1920,  was  about 
$26,371.39,  about  $4,000  of  which  covered  fixtures, 
leaving  the  net  stock  about  $22,371.39,  or  about 
$630.47  more  than  the  known  debts.  It  would  cost, 
and  did  cost  more  than  $630.47  to  convert  the  stock 
into  cash  for  the  payment  of  the  debts.  In  fact,  it 
cost  about  $12,000,  so  that  insolvency  existed  then 
and  never  got  any  better. 

The  estate  came  over  into  this  court  with  an 
inventory  valuation  of  $16,200,  less  25%  deprecia- 
tion, and  proved  indebtedness  of  $16,740.29,  and 
sold  for  $11,000,  net. 

There  is  no  question  but  what  the  claimant  herein 
received  from  the  bankrupt,  after  January  1,  1921, 
and  before   April   26,   1921,   and   within  the   four 
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months  period  the  total  sum  of  $3,657.73  to  apply 
on  its  old  account.  The  trustees  contend  that,  at 
the  time  and  times  on  which  claimant  received  the 
several  payments  which  made  up  this  sum,  it  had 
knowledge  of  the  insolvency  of  the  bankrupt  and 
good  reason  to  believe  it  was  receiving  a  preference 
in  that  amount. 

On  the  other  hand,  claimant  contends  that  the 
several  payments  received  by  it  were  made  in  due 
course  of  business  and  that  the  circumstances  were 
not  such  as  would  lead  it  to  believe  that  it  was  re- 
ceiving a  preference.  The  inventory  showing  was 
very  good,  $26,371.39,  and,  while  the  debt  to  claim- 
ant was  very  [23]  large,  yet  the  inventory  would 
seem  sufficient  to  pay  it,  and  that,  together  with  the 
manager's  contention  that  he  would  reduce  the 
stock  and  pay  its  debts,  which  he  did  actually  pro- 
.ceed  to  do,  might  very  easily  lead  claimant  to  be- 
lieve that  the  manager  was  reducing  all  debts  and 
not  merely  its  debts. 

Unless  claimant  had  inside  information,  it  could 
not  know  that  the  forced  sale  meant  insolvency,  or 
that  one  creditor  was  getting  its  debts  paid  to  the 
exclusion  of  others.  The  fact  that  the  O'Briens 
and  the  manager  were  former  salesmen  of  the 
claimant  would  not  bring  home  to  it  knowledge  of 
the  bankrupt's  true  condition  and  it  has  not  been 
shown  that  claimant  had  actual  knowledge.  I  do 
not  believe  that  the  claimant  had  knowledge  of  the 
insolvent  condition  of  the  bankrupt  or  sufficient 
reason  to  believe  that  it  was  receiving  a  preference. 

Claimant's    (Eespondent's)    Exhibit  No.   2,  fur- 
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nished  claimant  and  others  about  January  1,  1921, 
purports  to  show  the  resources  and  liabilities  as  of 
December  31,  1920,  and  a  net  worth  of  $14,230.35, 
which,  while  it  shows  an  impairment  of  the  capital, 
does  not  show  insolvency  and,  unless  claimant  had 
knowledge  of  the  purpose  of  the  dominant  stock- 
holder to  close  out  the  business,  it  was  not  likely 
to  suspect  insolvency. 

As  I  understand  the  trustees  contention,  it  is  not 
material  whether  the  creditor  receiving  the  alleged 
preference  knew  of  the  insolvency  or  not,  if  he  ac- 
tually received  a  preference,  he  cannot  hold  it  as 
against  the  other  creditors  under  the  state  rule. 

I  have  considered  the  cases  cited  by  the  trustees 
and  believe  Williams  vs.  Davidson  (104  Wash.  315) 
to  be  the  [24]  strongest  case  cited  in  support  of 
that  theory.  I  do  not  think  that  the  case  cited 
goes  that  far.  Mrs.  Davidson,  the  creditor  re- 
ceiving the  preference,  bought  up  the  whole  estate 
and  agreed  to  pay  all  creditors  and  in  good  faith 
thought  she  had  done  so,  but  unknown  creditors 
appeared  and  claimed  a  part  of  the  estate  and  the 
Court  let  them  in.  It  is  clear  that  she  knew  the 
estate  was  insolvent  when  she  took  it  over  and  that 
she  took  it  all  and  left  nothing  for  the  other  cred- 
itors, should  there  be  others. 

In  Thompson  vs.  Huron  Lumber  Co.  (4  Wash. 
600)  the  creditors  receiving  the  preference  had 
knowledge  of  the  insolvency  and  the  giving  of  the 
preference. 

In  Simpson  vs.  Western  Hardware  and  Metal 
Co.  (97  Wash.  626),  the  creditor  receiving  the  pref- 
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erence  had  notice  of  the  insolvency  and  that  he  was 
receiving  a  preference. 

In  Jones  vs.  Hoquiam  Lumber  &  Shingle  Co.  (98 
Wash.  172),  the  creditor,  likewise,  had  notice  of 
the  insolvency.  The  corporation  was  unable  to  pay 
in  money  and  the  creditor  took  real  property  in- 
stead. 

The  case  at  bar  is  distinguished  from  the  cases 
relied  on  by  the  trustee  in  that  the  creditor  was 
informed  by  the  manager  that  he  could  pay  his 
debts  by  reducing  the  stock.  Furthermore,  claim- 
ant was  not  demanding  full  payment  of  its  debt, 
but  simply  that  its  debt  be  brought  down  to  the 
maximum  credit  limit,  120  days.  So  far  as  the 
record  shows,  all  of  the  other  claims  were  well 
within  that  limit. 

The  claim  is  made  that  the  goodwill  of  this  bank- 
rupt was  a  valuable  asset  and  should  be  considered 
in  determining  the  solvency  of  the  bankrupt.  The 
testimony  does  not  fix  any  definite  value  and  I  am 
unable  to  fix  any.     [25] 

Goodwill,  to  have  a  commercial  value,  must  yield 
a  profit.  An  inspection  of  this  record  does  not 
show  that  this  company  ever  paid  any  dividends 
to  its  stockholders  or  that  it  ever  made  any  profit. 
The  $15,000  cash  capital  stock  was  worth  from 
five  to  six  per  cent  in  the  investment  market.  If 
their  goodwill  did  not  yield  a  profit  over  and  above 
that  five  or  six  per  cent,  it  was  of  no  value.  The 
location  in  the  city  was  advantageous  and  enabled 
the  receiver  to  make  an  advantageous  sale  of  the 
estate.     I  do  not  see  how  a  value  could  attach  to  a 
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goodwill  that  would  not  yield  more  than  salaries 
and  wages  to  clerks.  It  did  not  save  the  capital 
from  impairment — although  the  manager,  Elliott, 
thought  it  valuable,  as  well  as  Mr.  Hart,  who  suc- 
ceeded to  the  management  on  April  27,  1921. 

If  the  bankrupt  had  been  making  a  profit — unless 
it  paid  it  out  in  dividends,  which  it  did  not  do,  it 
would  have  shown  in  the  inventory.  The  inven- 
tory (Respondent's  Exhibit  No.  2)  only  shows  an 
impairment  of  the  capital. 

The  bankrupt  had  no  means  of  getting  money  to 
pay  its  debts,  but  by  selling  its  goods  and  the  cost  of 
selling  depleted  the  estate  without  paying  the 
debts.  Claimant  received  all  of  the  payments  here 
complained  of  during  the  time  the  manager  was 
running  off  his  stock  and,  in  my  opinion,  does  not 
come  within  the  rule  contended  for  by  the  trustees 
— the  "Trust  Fund  Theory." 

The  question  presented  on  this  review  is  whether 
or  not  the  claimant  should  be  held  to  have  received 
a  preference  under  the  Act  of  Bankruptcy  or 
under  the  laws  of  the  State  of  Washington  under 
the  "trust  fund  theory." 

I  hand  up  herewith,  for  the  information  of  the 
Judge,     [26]     the  following  papers : 

1.  The  record  book  of  this  proceeding; 

2.  The  petition  on  which  this  certificate  is  granted; 

3.  The  transcript   of  the  evidence   taken  and   the 

exhibits  admitted; 

4.  Briefs  of  counsel ; 

5.  All  other  papers  filed  with  me  herein  which  are 

pertinent  to  this  review. 
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Dated,  Tacoma,  Washington,  January  27,  1922. 
Respectively  submitted : 

E.  F.  LAPFOON, 
Referee  in  Bankruptcy. 

ADDENDA. 

The  question  involved  in  the  claim  of  the  Coff- 
man-Dobson  Bank  &  Trust  Company  is  the  same  as 
the  foregoing.  Dan  Coffman,  Cashier  says  that,  on 
January  1,  192,1,  Mr.  Elliott  handed  him  Respond- 
ent's Exhibit  No.  2;  that  the  notes  representing  the 
bank's  claim  of  $5,500,  which  had  theretofore  been 
carried  as  one  day  notes  were  executed  as  time 
notes  to  fall  due  April  1st;  that,  when  the  notes 
fell  due,  he  called  Mr.  O'Brien  over  and  asked  him 
what  he  could  do  about  it  and  he,  O'Brien,  prom- 
ised to  pay  it  off  $1,000  a  week.  He  further  states, 
at  page  145  of  the  transcript,  that  the  bank  was 
liquidating  as  any  other  bank  was  and,  if  they 
had  cleared  up  their  notes,  the  bank  would  likely 
have  accommodated  them  again;  that  the  bankrupt 
changed  its  bank  account  on  May  3d  and  that  inci- 
dent put  the  bank  on  inquiry  as  to  the  [27] 
bankrupt's  condition. 

My  holding  is  the  same  here  as  in  the  matter  of 
the  Carson,  Pirie,  Scott  &  Co.  claim. 

R.  F.  LAPFOON, 
Referee  in  Bankruptcy. 

The  same  question  is  raised  in  the  claim  of  the 
Bee  Nugget  Publishing  Company  and  my  holding 
is  the  same  in  this. 

R.  P.  LAPFOON, 
Referee  in  Bankruptcy. 
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[Indorsed]:     Filed    this    Jan.    27,    1922.     R.    F. 
Laffoon,  Referee  in  Bankruptcy.     [28] 


Order  Approving  Ruling  of  Referee. 

This  cause  having  heretofore  come  regularly  on 
for  hearing  on  review  of  the  ruling  of  R.  F.  Laf- 
foon,  referee  in  bankruptcy,  in  the  matter  of  the 
objections  of  S.  J.  Climenson,  trustee,  to  the  al- 
lowance of  the  claims  of  Carson,  Pirie,  Scott  &  Co., 
Coffman-Dobson  Bank  &  Trust  Company,  and  the 
Bee-Nugget  Publishing  Company,  the  trustee  ap- 
pearing by  Nelson  R.  Anderson,  his  attorney,  and 
said  creditors  appearing  by  George  N.  Woodley, 
Walter  A.  McClure  and  A.  A.  Hull,  their  attorneys, 
and  said  matter  having  been  argued  and  submitted 
and  the  Court  having  heretofore  made  and  filed 
his  memorandum  decision  in  writing  that  the  rul- 
ing of  the  referee  should  be  approved, — 

IT  IS  ORDERED  that  said  ruling  be,  and  the 
same  is  hereby,  approved  and  that  the  objections  of 
the  trustee  to  said  claims  be,  and  the  same  are 
hereby,  overruled  and  said  claims  allowed  as  filed, 
to  which  the  trustee  excepts  and  his  exception  is 
allowed. 

Dated  at  Tacoma,  Washington,  this  13th  day  of 
March,  A.  D.  1922. 

EDWARD  E.  CUSHMAN, 

Judge. 
O.  K.— WALTER  A.  McCLURE, 

For  said  Creditors. 

[Indorsed]:  Mar.  13,  1922.     [29] 
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Memorandum  Decision  on  Review. 
Filed  February  21,  1922. 

McCLURE  &  McCLURE,  GEO.  N.  WOODLEY, 
Esq.,  for  Carson,  Pirie,  Scott  &  Co.,  Claimant. 

A.  A.  HULL,  Esq.,  J.  E.  MURRAY,  Esq.,  for 
Claimant,  Coffman-Dobson  B.  &  T.  Co.,  and 
Bee-Nugget  Pub.  Co., 

NELSON  R.  ANDERSON,  Esq.,  for  Trustee. 

CUSHMAN,  D.  J.— Little  can  be  added  to  the 
full,  fair,  careful,  and  painstaking  statement  of  the 
Rjeferee  in  his  certificate. 

Under  the  facts  and  the  evidence,  whatever  date 
is  fixed  upon  as  that  on  which  solvency  ended  and 
insolvency  intervened,  there  is  no  such  knowledge 
or  notice  of  that  fact  shown  upon  the  part  of  the 
alleged  preference  creditors  as  the  law  requires  to 
deprive  them  of  that  advantage  which  they  may 
have  obtained.  In  addition  to  the  Referee's  rea- 
sons, it  is  only  deemed  necessary  to  add  that — dur- 
ing a  period  of  drastic  deflation,  following  a  period 
of  extraordinary  inflation,  when  the  [30]  judg- 
ment and  calculation  of  business  men  are  liable 
to  be  unsettled  and  to  want  in  fullness  of  vision 
and  a  complete  grasp  of  the  relative  worth  of  the 
various  items  entering  into  the  value  of  a  going 
merchandise  business,  the  knowledge  and  notice  of 
insolvency  should  be  shown  with  much  greater 
clearness  than  it  can  be  contended  was  done  in  the 
present  case. 

The  Referee's  ruling  is  approved.     [31] 
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Statement. 
By  Mr.  ANDERSON.— We  filed  objections  to  the 
claim  of  Carson,  Pirie,  Scott  &  Co.  on  the  ground 
that  they  had  received  a  preference  within  the 
meaning  of  the  bankruptcy  act  and  also  that  they 
received  a  preference  within  the  meaning  of  the 
State  law.  The  evidence  will  show  that  this  com- 
pany was  incorporated  in  the  first  part  of  1917, 
and  that  along  about  November,  1920,  the  officers 
of  the  company  realized  that  they  could  not  con- 
duct the  business  successfully  decided  to  liquidate 
the  concern,  and  they  first  thought  they  might  find 
a  purchaser,  and  they  advertised  for  a  purchaser, 
for  the  business  as  a  going  concern,  conducting 
these  negotiations  through  January,  February,  and 
March,  but  finding  no  one  that  would  offer  over 
60  per  cent  for  the  business.  The  first  of  April 
they  sent  for  a  special  sales  agent  to  come  to 
Chehalis   and   conduct   a   special   sale.     That   was 
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done.  This  was  in  1921.  The  evidence  will  show 
that  the  creditors,  at  least  some  of  them,  were  ad- 
vised of  these  facts,  and  that  during  the  whole  of 
1921,  the  past  due  indebtedness  was  very  large 
and  kept  increasing.  The  company  was  unable  to 
pay  its  debts  as  they  matured,  sometimes  running 
as  long  as  six  months  before  they  could  pay.  With 
respect  to  Carson,  Pirie,  Scott  &  Co.,  the  evidence 
will  show  that  after  the  first  of  the  year  they  re- 
fused to  sell  this  concern  at  all,  with  the  exception 
of  a  very  small  amount,  of  about  $566.  The  posi- 
tion of  the  Carson-Pirie-Scott  Company  will  appear 
more  clearly  when  it  is  remembered  that  this  com- 
pany was  incorporated  by  two  men  who  were  sales- 
men for  Carson,  Pirie,  Scott  &  Co.,  and  in  fact  was 
known  as  the  Carson-Pirie-Scott  store.  This  con- 
tinued until  up  to  the  first  of  the  year,  when  Carson, 
Pirie,  Scott  [33]  &  Co.  stopped  selling  and  com- 
menced liquidating  its  account.  Upon  that,  being 
unable  to  get  goods  from  Carson,  Pirie,  Scott  & 
Co.,  they  went  to  other  creditors  and  took  their 
goods  in  and  as  they  liquidated  them  they  paid  off 
Carson,  Pirie,  Scott  &  Co's.  account.  On  the  first 
of  January  the  indebtedness  of  the  Carson,  Pirie, 
Scott  &  Co.  was  $6590.  To-day  it  is  $2,900.  Since 
tEe  first  of  the  year  Carson,  Pirie,  Scott  &  Co.  sold 
them  $566  worth  of  goods  and  collected  in  about 
$4,254. 

Now,  with  respect  to  the  bank,  Coffman-Dobson 
Bank  &  Trust  Co.,  it  will  appear  that  the  first  of  the 
year  the  bankrupt  gave  its  notes  to  the  bank;  one 
note  was  payable  3  months  after  date,  January  1, 
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for  $2,500;  another  one  for  $1,000  and  another 
for  $2,000;  and  on  January  22d  the  bank  loaned 
$500  on  a  ten-day  note,  and  that  was  shortly  after- 
wards paid  off.  On  March  4  the  bank  accepted 
another  note  for  7  days  for  $300;  that  was  shortly 
afterwards  paid  off.  But  speaking  now  of  the 
three  notes  given  on  January  1,  1921, — the  evidence 
wiU  show  that  those  notes  were  all  paid  off  within 
thirty  days  of  this  bankruptcy.  On  April  5,  a  pay- 
ment of  $500  was  made;  April  9,  $500;  April  14, 
$500;  April  19,  $500;  April  23,  $500  and  April  27, 
$500. 

Mr.  HULL. — If  they  were  all  paid  off,  on  what 
do  we  base  our  claim? 

Mr.  ANDERSON.— It  leaves  the  claim  of  the 
bank  of  $1800  plus  interest. 

Mr.  McCLURE. — I  understand  counsel's  state- 
ment as  to  both  of  these  claims  is  not  entirely  ac- 
curate as  to  the  figures? 

Mr.  ANDERSON. — I  am  pretending  to  give  abso- 
lutel}^  accurate  figures  on  both  the  Carson-Pirie- 
Scott  Claim  and  the  Coffman-Dobson  Bank  claim. 
Further  in  regard  to  the  bank's  claim,  the  evidence 
will  show  that  all  the  money  loaned  during  1921 
has  been  repaid  100  per  cent.  These  payments 
that  are  objected  to  here  are  for  credits  extended 
during  1920.     [34] 

With  the  Bee-Nugget  claim,  it  appears  that  they 
likewise  have  received  100  per  cent  on  the  dollar 
for  all  the  credit  extended  during  1921,  and  pay- 
ments made  on  that  account  have  been,  April  4, 
$339.50,  and  April  25,  $234.50.     In  other  words,  it 
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is  the  contention  of  the  trustees  that  these  credit- 
ors have  received  100  cents  on  the  dollar  for  all 
credit  extended  during  1921, — in  contrast  with 
other  creditors  who  have  received  in  some  cases 
from  nothing  varying  up  to  75  per  cent;  and  in  ad- 
dition to  that  they  received  payments  on  their 
old  claims,  in  the  case  of  the  Bee-Nugget  being  20 
per  cent  on  its  old  indebtedness  of  1920,  and  the 
Carson-Pirie-Scott  Company  received  about  55  per 
cent  on  the  old  claim,  and  in  the  case  of  the  bank, 
they  received  67  per  cent. 

Mr.  HULL. — You  are  not  questioning  the  pay- 
ment made  for  the  1921  credit"? 

Mr.  ANDERSON. — We  have  not  made  any  con- 
tention during  1921,  that  they  received  any  prefer- 
ence. Understand  the  trustee's  theory  is  this:  If  any 
creditors  during  the  month  of  April  for  instance 
sold  merchandise  to  this  bankrupt  and  at  the  same 
time  received  his  pay  for  it,  this  estate  has  not  been 
depleted;  but  where,  as  in  the  cases  objected  to  by 
the  trustee,  the  credit  has  long  since  been  extended 
and  then  a  payment  is  made,  that  is  a  preference 
under  the  state  law,  the  same  as  it  is  under  the 
bankruptcy  within  the  four  months  period.  It  is 
only  where  payments  are  made  on  existing  in- 
debtedness running  back  some  time  that  we  claim 
preference.  With  respect  to  the  Royal  Corset 
Claim,  they  have  stipulated  that  any  decision  your 
Honor  renders  with  respect  to  this  case  will  apply 
to  them,  and  the  same  is  true  as  to  the  [35] 
Fleischner,  Mayer  &  Co.  claim, — or  do  they  waive 
their  preference  altogether? 
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COUNSEL.— No,  they  said  they  would  abide  by 
the  decision  of  the  Court  in  these  other  cases;  that 
is  to  say,  if  the  Court  held  that  our  theory  was 
correct  they  would  abide  by  it  without  any  further 
argument. 

Mr.  McCLURE.— That  was  stated  to  the  trustee, 
— they  put  it  in  the  form  of  a  letter. 

Thereupon  the  following  witnesses  were  called  to 
sustain  the  issues  on  behalf  of  the  trustee.     [36] 

Abstract  of  Testimony. 
Testimony  of  Charles  L.  LeSourd,  for  the  Trustee. 

CHAS:  L.  LeSOURD,  a  witness  on  behalf  of  the 
Trustee. 

Direct  Examination. 

By  Mr.  ANDERSON.— I  am  Trust  Officer  of 
Dexter-Horton  National  Bank,  Seattle.  On  March 
15,  1919,  the  Bank  was  appointed  administrator 
w.  w.  a.  of  the  estate  of  Ed.  M.  O'Brien,  deceased, 
one  of  the  stockholders  of  the  Elliott-O'Brien  Com- 
pany. That  was  the  Bank's  first  connection  with 
the  Company. 

Individually,  but  not  as  an  officer  of  the  Bank, 
I  have  had  some  connection  with  the  Elliott-0  'Brien 
Company  during  the  past  year. 

Q.  Was  there  a  meeting  held  in  Seattle  in  No- 
vember, 1920,  at  which  there  was  an  officer  of  the 
Elliott-O'Brien  Company  present,  who  made  cer- 
tain suggestions  with  a  view  of  liquidating  the 
estate  ? 

(OBJECTION  on  behalf  of  claimants  ^'as  not 
binding    on    any    of    the    creditors"    and    because 
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(Testimony  of  Charles  L.  LeSourd.) 
*' counsel  (for  trustee)  in  his  statement  shows  he  is 
not  going  back  further  than  the  1st  of  January, 
1921,  and  I  submit  the  proposed  testimony  is  en- 
tirely immaterial  and  incompetent  under  the  issues 
as  framed  by  counsel's  opening  statement." 

Objection  overruled — and  EXCEPTION  allowed.) 

(AGREEMENT  BETWEEN  COUNSEL  that 
testimony  taken  at  hearing  is  to  be  taken  and  con- 
sidered with  respect  to  all  claims  and  that  objec- 
tions interposed  by  counsel  for  either  of  the  claim- 
ants, are  to  apply  to  all  of  the  claims.) 

A.  In  the  latter  part  of  November  or  the  first 
of  December,  1920,  Mr.  Chas.  H.  O'Brien,  brother 
of  the  deceased,  Ed.  O'Brien,  and  Mr.  Elliott 
dropped  into  my  office  and  had  a  talk  concerning 
the  store  at  Chehalis.  Mr.  O'Brien  at  that  time 
was  dissatisfied  with  the  way  things  were  going, — 
with  the  way  the  store  had  been  conducted,  and  the 
present  condition  of  the  store — and  spoke  of  clos- 
ing it  out,  meaning,  I  believe,  he  wanted  to  sell  it 
out  as  a  going  concern.  (Tes.,  p.  8.) 

Mr.  Elliott  at  that  time  spoke  of  having  several 
months  good  business  ahead  of  him.  It  was  just 
before  Christmas-time  when  he  expected  to  have 
considerable  Christmas  trade,  and  he  stated  that 
if  the  store  did  not  sell  previous  to  February,  in 
his  opinion,  he  should  [37]  reduce  the  stock  to 
$15,000.  As  I  recall,  the  stock  at  that  time  was  be- 
tween $25,000  and  $30,000.  He  (considered)  he 
could  reduce  the  stock  by  February,  as  I  recall  it, 
to  about  $15,000  when  it  was   considered  that  a 
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(Testimony  of  Charles  L.  LeSourd.) 
better  sale  could  be  accomplished  at  that  time;  the 
estate  of  Ed.  O'Brien,  deceased,  had  been  dis- 
bursed and  Chas.  H.  O'Brien,  who  was  present  on 
this  occasion,  had  received  25  shares  of  the  Elliott- 
O'Brien  Company. 

I  recall  no  plans  made  at  this  meeting  about 
advertising  the  business  for  sale. 

I  never  had  any  correspondence  with  Carson, 
Pirie,  Scott  &  Co.  direct,  regarding  the  Elliott- 
O'Brien  Company — have  had  correspondence  with 
the  attorney,  Mr.  Davis,  personally. 

The  file  of  letters  now  shown  me,  marked  for 
identification.  Trustee's  Exhibit  ''A,"  are  original 
letters  which  I  received  and  correct  carbon  copies 
of  letters  which  I  mailed,  and  are  part  of  my  cor- 
respondence file. 

On  April  22d,  I  had  occasion  to  go  to  Chehalis  in 
reference  to  the  Elliott-O'Brien  matters  for  the 
reason  that  Mr.  Elliott  had  indicated  a  desire  to 
leave  the  store,  having  arranged  another  occupa- 
tion and  being  about  to  turn  the  business  over  to 
Hart.  I  was  requested  to  come  down  and  check  up 
matters  with  them  before  the  transfer  was  made. 
I  do  not  know  when  Elliott  made  his  arrangements 
to  leave — it  was  a  short  time  before  that  that  I 
had  heard  it;  he  actually  left  between  April  22d  and 
the  end  of  the  month — cannot  recall  exact  date. 

I  called  at  the  Coffman-Dobson  Bank — talked 
with  Mr.  Donohue,  vice-president,  about  the  affairs 
of  the  Elliott-O'Brien  Co. — told  him  I  had  been 
informed  that  they  had  demanded  $1,000  a  week  on 
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(Testimony  of  Charles  L.  LeSourd.) 
their  indebtedness  to  them  from  the  Elliott-O'Brien 
Co. — told  Mr.  Donohue  that  Hart  was  going  to  be 
in  charge  of  the  store  and  that  it  was  Hart's  in- 
tention to  pay  the  Bank's  claim,  together  with  the 
other  claims,  as  they  could;  but  that  the  store  was 
not  taking  in  a  great  deal  of  money  and  that  the 
Bank  should  not  expect  them  to  pay  everything  that 
they  took  in  at  the  store,  on  the  Bank's  claim — that 
[38]  they  could  not  keep  the  store  running  in 
that  way.  That  was  about  the  extent  of  our  conver- 
sation— talked  with  him  only  a  few  minutes — ^noth- 
ing said  about  the  indebtedness  of  the  bankrupt. 
Donohue  said  he  had  not  personally  been  looking 
after  the  Elliott-O'Brien  estate — did  not  seem  to  be 
very  familiar  with  it. 

I  was  told  by  Mr.  Elliott  that  the  store  was 
advertised  for  sale  diu'ing  the  first  part  of  1921 — 
most  of  my  information  came  from  Mr.  Hart  or 
Mr.  Elliott. 

Cross-examination. 
(By  Mr.  McCLURE.) 

Dextor-Horton  Trust  &  Savings  Bank  was  ex- 
ecutor with  the  will  annexed  of  the  estate  of  Ed. 
O'Brien — I  handled  the  matter  for  the  Bank,  as 
an  officer — Ed.  O'Brien  owned  one-half  of  the  capi- 
tal stock  of  the  company,  75  shares,  par  value 
$100.00  per  share — the  remaining  capital  stock  was 
owned  by  W.  F.  Elliott.  The  total  capital  was 
$15,000  owned  one-half  by  Ed.  O'Brien's  estate  and 
one-half  by  Elliott. 

On  distribution  of  the  estate,  the  75  shares  be- 
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(Testimony  of  Charles  L.  LeSourd.) 
longing  to  Ed.  O'Brien,  deceased,  were  split  three 
ways:  25  shares  going  to  Ed.  O'Brien's  widow, 
Alice  O'Brien,  25  shares  to  the  brother,  Chas.  H. 
O'Brien  of  Chicago,  and  25  shares  to  six  nephews 
and  nieces  residing  in  Salt  Lake.  The  Mr.  O'Brien 
I  mention  in  my  testimony  was  this  Mr.  Chas.  H. 
0  'Brien  who  received  25  shares  of  the  capital  stock. 

After  the  estate  was  disbursed  (about  February, 
1920)  the  Bank  ceased  to  have  any  connection  with 
the  matter — I  heard  nothing  from  the  store  from 
that  time  until  the  fall  of  1921. 

About  the  end  of  January  (1921)  Mr.  C.  H. 
O'Brien  was  leaving  on  a  trip  to  the  Bermuda 
Islands  and  sent  me  a  power  of  attorney  to  repre- 
sent him  in  any  matters  in  connection  with  the  store 
— I  was  representing  him  personally  in  this  matter 
and  no  one  else.  Mr.  O'Brien  asked  me  to  take  up 
all  such  matters  with  Mr.  C.  P.  Davis,  his  personal 
representative  in  Chicago,  and  accordingly,  I  wrote 
to  Mr.  Davis  as  the  representative  of  Mr.  C.  H. 
O'Brien,  the  letters  that  counsel  [39]  has  called 
to  my  attention  (Trustee's  Exhibit  "A"). 

At  the  meeting  in  November,  to  which  I  have 
referred,  Mr.  C.  H.  O'Brien  expressed  himself  to 
me  as  being  dissatisfied  because  the  merchandise 
stock  had  not  been  reduced  largely — was  being 
carried  at  too  high  an  amount.  He  thought  it 
should  have  been  reduced  in  quantities,  that  they 
were  carrying  too  much  merchandise.  That  was  the 
substance  of  his  expression  of  dissatisfaction.  Mr. 
Elliott,  in  that  conversation,  was  quite  optimistic — 
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that  if  the  business  was  not  sold  out,  he  would  let 
it  run  for  a  few  months  more,  and  that  he  could 
reduce  the  stock  very  materially.  Mr.  O'Brien 
wanted  the  merchandise  reduced  because  he  wanted 
to  reduce  the  indebtedness,  also  because  he  wanted 
to  sell  out  the  O'Brien  interests  in  the  business — 
to  sell  out  and  get  the  O'Brien  interests  reduced  to 
cash.  He  wanted  to  reduce  the  stock  in  order  that 
the  store  might  be  more  easily  a  saleable  prop- 
osition. 

Q.  Neither  O'Brien  nor  Elliott  had  any  idea  in 
their  minds  from  what  they  said  that  the  Company 
was  insolvent  at  that  time? 

A.  Never  mentioned  it  at  that  time. 

In  fact,  Elliott  said  that  they  had  two  good 
months'  business  ahead  of  them  and  that  he  could 
raise  a  lot  of  money  during  those  two  months — 
should  be  able  to  reduce  the  stock  of  merchandise 
to  about  $15,000  by  February.  He  did  not  say 
anything  as  to  what  the  indebtedness  would  be 
after  he  had  reduced  the  stock  to  $15,000. 

I  left  Chehalis  on  April  22d — Mr.  Hart  was  there 
then — had  been  there  perhaps  ten  days  or  two 
weeks — at  the  instance  of  Mr.  Chas.  H.  O'Brien — 
through  me — for  the  purpose  of  assisting  in  re- 
ducing the  stock,  and  taking  the  management  of 
the  store  when  Mr.  Elliott  left.  Hart  had  been 
down  there  several  times  before,  assisting  Mr. 
Elliott  when  he  put  on  sales  for  the  purpose  of 
reducing  his  stock.  It  is  a  difficult  question  to 
answer  (whether  the  business  was  in  good  condi- 
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tion  when  I  went  there  April  22d) — the  day  I  was 
there,  Elliott  and  I  went  over  the  books  and  made 
a  list  of  the  indebtedness;  [40]  it  was  very  high, 
totaling,  I  think,  the  sum  of  $18,000;  that  presum- 
ably covered  the  entire  indebtedness  of  the  con- 
cern, including  the  Bank  account  (I  cannot  just 
recall  whether  it  included  the  taxes). 

Previous  to  this  time,  two  or  three  prospective 
purchasers  for  the  business  had  interviewed  us, 
but  only  one  really  concrete  proposition  was  made. 
That  was  from  Mr.  Worth.  I  cannot  recall  the  time, 
but  imagine  that  it  was  about  a  week  or  ten  days 
previous  to  this;  I  cannot  say  whether  Mr.  Worth's 
offer  would  have  paid  all  of  the  creditors  in  full 
if  accepted  by  the  corporation,  because  his  offer 
was  based  on  so  much  of  the  inventory  and  the 
amount  of  goods  on  hand.  We  were  anxious  to 
sell.  Mr.  Worth  first  offered,  as  I  recall  it,  seventy 
per  cent  on  the  replacement  value  of  the  merchan- 
dise, fixtures  thrown  in  for  nothing;  later  he  raised 
that  offer  to  80%  and  still  later  to  90%,  but  I  did 
not  know  whether  we  should  accept  it  at  ninety 
cents  or  not  and  wired  to  Mr.  Davis  about  it.  1 
considered  that  the  Worth  offer,  if  accepted,  would 
at  least  pay  the  debts,  and  possibly  a  little  on  the 
capital  stock. 

Up  to  this  visit  of  April  22d  I  thought  the  cap- 
ital stock  had  some  value — not  any  large  value — 
but  I  did  think  it  might  have  some  value. 

Along  the  end  of  the  year  (1920)  we  considered 
the  capital  stock  worth  fifty  cents  on  the  dollar. 
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It  was  about  November  or  December,  1920,  that 
Mr.  O'Brien  told  me  to  sell  (the  capital  stock)  at 
50  cents  on  the  dollar  if  we  could  get  an  offer. 
Mr.  Elliott  in  fact  made  an  offer  of  50  cents  on 
the  dollar  about  that  time,  but  for  some  reason, 
the  negotiations  were  not  closed. 

I  made  this  trip  on  April  22d  because  Mr.  Elliott 
had  another  position  and  wanted  to  turn  it  over 
to  Mr.  Hart.  Hart  had  come  down  there  at  my 
suggestion,  to  take  charge,  and  both  of  the  men  had 
requested  me  to  come  down  at  the  time  the  transfer 
was  to  be  made. 

All  along,  during  these  negotiations  with  respect 
to  the  possible  [41]  sale  of  the  store,  there  was 
quite  a  serious  legal  question  as  to  who  should  ex- 
ecute the  papers  (to  effect  the  transfer)  especially 
should  Mr.  Elliott  leave,  because  there  were  no 
properly  elected  officers  to  sign  any  document. 
There  were  (originally)  just  two  stockholders,  Mr. 
Ed.  0  'Brien  and  Mr.  Elliott,  who  also  were  trustees, 
Mr.  Ed.  O'Brien  being  president  and  Mr.  Elliott 
secretary-treasurer.  After  the  decease  of  O'Brien, 
there  was  no  president  and  now  the  only  other 
officer  and  trustee  (Mr.  Elliott)  was  leaving.  We 
attempted  to  correct  that  situation  by  having  a 
stockholders'  meeting  on  that  day  (April  22d),  at 
which  Mr.  C.  H.  O'Brien  was  elected  president 
and  Mr.  Hart,  I  believe,  secretary-treasurer.  Mr. 
C.  H.  O'Brien  was  in  Europe  at  that  time.  I  rep- 
resented him  at  the  meeting  by  my  power  of  at- 
torney.   He  never  qualified. 
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My  object  in  going  to  Chehalis  on  April  22d,  1921, 
was  to  check  over  all  things  with  Mr.  Elliott  and 
Mr.  Hart  before  Elliott  left — as  far  as  I  could  on 
that  one  day.  We  went  over  the  debts,  made  a  list 
of  them  and  then  we  discussed  the  proposition  of 
taking  an  inventory.  The  store  was  closed  the  day 
I  was  there,  Friday,  preparatory  to  opening  a  new 
sale  on  Saturday — re-pricing  some  of  the  stock 
and  preparing  to  open  a  sale  on  Saturday  morning. 
They  were  quite  busy,  expected  to  be  busy  the  next 
day;  and  it  was  suggested  that  on  Sunday  they 
would  put  on  a  crew  and  take  inventory  of  the 
merchandise  on  hand.  So  I  came  back  to  Seattle 
and  Mr.  Elliott  agreed  to  stay  over  to  help  take 
the  inventory.  He  had  planned  to  leave  right  away, 
but  stayed  over  and  the  inventory  was  prepared. 
Mr.  Hart  took  a  day  or  two  to  price  it  and  then 
came  up  to  see  me.  I  think  it  was  about  the  first 
or  second  of  May  when  he  came  up, — with  a  list 
of  the  stock  on  hand  at  the  replacement  values. 
He  showed  me  the  figures  and  that  was  the  time  we 
determined  the  store  was  insolvent. 

Q.  What  date  w^as  that? 

A.  I  think  that  was  May  2d,  perhaps  May  1st; 
May  2d,  I  think;  May  2d,  probably. 

Q.  May  2d  will  be  Monday. 

A.  That  was  the  day — it  was  on  Monday.  That 
was  the  first  knowledge  [42]  I  ever  had  that  the 
store  was  insolvent. 

Elliott  had  left  prior  to  that  time — just  what 
day  I  do  not  recall. 
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Eedirect  Examination. 
(By  Mr.  ANDERSON.) 

On  May  2d,  I  found,  as  to  the  condition  of  the 
business,  that  the  stock  of  merchandise  on  hand  at 
replacement  value  was  a  considerable  amount 
smaller  than  the  debts  of  the  concern. 

Q.  On  April  1,  1921,  wasn't  it  a  fact  that  many  of 
the  debts  of  this  corporation  were  long  since  past 
due  and  the  corporation  was  not  paying  its  bills  as 
its  debts  fell  due  ? 

Mr.  McCLURE.— We  object  to  that  as  leading. 

The  COURT. — If  he  knows  he  may  answer.  (Ex- 
ception allowed.) 

A.  I  know  there  were  some  obligations  past  due. 

Q.  Isn't  it  a  fact  that  even  going  back  beyond 
April  1st,  even  as  early  as  March  19,  that  the 
greatest  concern  of  the  officers  of  this  company 
and  yourself,  was  that  the  company  would  go  into 
the  hands  of  a  receiver?  I  can  refresh  your  recol- 
lection by  looking  at  Trustee's  Exhibit  ''A,"  dated 
March  19. 

Mr.  McCLURE.— I  object  to  that.  Their  feeling 
or  concern  in  the  matter  would  not  be  binding  on 
the  creditors;  it  is  a  question  of  fact  as  to  the  con- 
dition of  the  business. 

The  COURT. — You  have  to  give  him  some  le- 
niency to  arrive  at  the  facts.  Objection  overruled 
and  exception  allowed.     [43] 

Mr.  McCLURE. — We  further  object  on  the 
ground  that  counsel  is  cross-examining  his  own 
witness. 


Carson,  ^irie,  Scott  d-  Company  et  al.  43 

(Testimony  of  Charles  L.  LeSourd.) 

The  COUET.— Go  ahead. 

A.  Why,  I  thought  this:  I  knew  that  there  were 
a  number  of  little  bills  past  due  and  the  merchan- 
dise was  not  being  liquidated  as  rapidly  as  w^e  had 
hoped  for.  I  was  afraid  some  creditor  becoming 
uneasy,  would  come  in  and  ask  for  a  receivership 
on  the  ground  of  his  past  due  account.  I  did  not 
know  at  that  time  that  the  store  was  insolvent; 
that  is,  I  did  not  know  that  they  had  assets  less 
than  their  liabilities;  but  they  had  a  large  stock  of 
merchandise  on  hand  and  I  had  a  fear,  as  the  let- 
ters here  I  think  will  reveal,  that  it  w^ould  not  be 
turned  into  cash  as  rapidly  as  their  debts  matured. 

It  is  a  fact  that  the  claim  of  Carson,  Pirie, 
Scott  &  Co.  filed  in  this  bankruptcy  was  first  sent 
to  me  to  be  given  attention. 

Recross-examination. 
(By  Mr.  McCLURE.) 

The  term  "replacement  value"  which  I  have  used, 
was  an  expression  used  by  Mr.  Hart  and  myself  in 
discussing  the  value  of  the  stock,  and  I  understand 
it  is  the  cost  of  replacing  that  same  stuff  on  the 
shelves,  buying  it  new  and  placing  it  on  the  shelves. 
Not  the  original  cost,  not  necessarily  the  selling 
price  for  it,  but  the  market  or  cost  of  replacing 
it  on  the  shelves  as  it  was,  including  the  freight, 
cartage,  insurance  and  all  those  items. 

The  COURT. — That  was  a  time  w^hen  the  mer- 
chants were  all  reducing  inventories,  wasn  't  it  ? 

A.  Very,  very  rapidly,  all  of  them.  Prices  had 
been  dropping  in  merchandise  during  the  fall  of 
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1920  quite  rapidly,  and  more  rapidly  in  the  spring. 
I   could  not  say  how  much  more  rapidly  in  the 
spring  than  in  the  fall,  because  I  am  not  familiar 
enough  with  the  dry  goods  business  to  answer  that. 

This  business  was  a  going  business  up  until  it 
was  turned  over  to  the  State*  Court  Receiver.  As 
to  whether  the  business  had  a  goodwill  I  only  know 
this:  I  have  friends  and  relatives  who  live  in  the 
town  and  they  used  to  tell  me  that  if  they  ever 
wanted  anything  [44]  good,  they  went  down  to 
the  Elliott-O'Brien  store  to  get  it.  The  goodwill 
must  have  been  excellent;  the  business  must  have 
had  some  goodwill. 

I  do  not  know  of  any  creditors  whatever  who 
were  trying  to  enforce  their  claims  by  a  legal  pro- 
cedure, or  any  who  entertained  a  wish  to  do  so. 

So  far  as  the  Elliott  and  the  O'Brien  interests 
are  concerned,  it  was  the  expectation,  up  to  say 
the  2d  of  May,  1921,  when  Hart  came  to  Seattle 
and  interviewed  me,  that  the  business  would  be 
continued.  So  far  as  I  know,  neither  Mr.  O'Brien 
nor  Mr.  Elliott  had  any  idea  that  the  store  would  be 
closed  at  that  time.  So  far  as  I  know  they  expected 
that  it  would  continue  as  a  going  concern.  It  was 
operated  right  up  to  the  da}^  of  the  appointment  of 
the  receiver. 

It  is  largely  correct  that  the  sole  reason,  or  the 
principal  inducing  reason  for  the  reduction  of  the 
stock  of  merchandise,  was  first,  to  reduce  to  cash, 
as  nearly  as  it  might  be,  the  Ed  O'Brien  capital 
stock  investment;  and  second,  to  reduce  the  size 
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of  the  business  so  that  some  purchaser  might  be 
found  for  the  business  as  a  going  concern.  Of 
course,  we  all  recognize  the  fact  that  a  business 
like  that,  carrying  merchandise  stock  of  from  $25,- 
000  to  $30,000  and  an  indebtedness  running  up  to 
$15,000  or  $20,000,  i^  always  in  danger.  It  is  not 
good  business,  and  we  wanted  to  reduce  the  stock 
and  reduce  the  indebtedness  at  the  same  time,  and 
operate  the  same  in  a  better  financial  position;  and 
then  it  would  not  take  so  much  cash  to  buy  it. 

Q.  Then  Mr.  Elliott  was  perfectly  willing  to  con- 
tinue the  business  by  himself,  was  he  not,  as  you 
understood  it  from  him? 

A.  He  had  been  very  anxious  to  buy  the  business. 

Q.  He  was  a  man  of  limited  means'?        A.  Yes. 

Q.  And  he  could  not  purchase  25  or  30  thousand 
dollars,  but  he  could  purchase  10  or  15  thousand 
dollars  of  it?  That  was  one  of  the  reasons  for 
reducing  the  stock  of  merchandise,  wasn't  it?  Or 
perhaps  you  could  find  some  other  |)urchaser  who 
could  pay  15  thousand  dollars,  but  who  could  not 
purchase  the  larger  sized  stock?     [45] 

A.  That  is  very  true.  The  number  of  persons 
to  whom  we  could  sell  the  store  largely  increased 
if  you  got  it  down  to  a  ten  or  fifteen  thousand  dol- 
lar proposition. 

Mr.  Elliott  was  indebted  at  that  time  to  Mr.  Chas. 
H.  O'Brien  in  the  sum  of  $4,500.00  and  had  all 
his  stock  collateralized. 

Q.  And  when  he  talked  about  paying  50  cents 
on  the  dollar  for  more  stock,  it  was  also  on  the  basis 
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that  he  took  the  $5,000  worth,  that  he  owed  the 
corporation  for,  was  to  be  wiped  out  at  the  same 
time,  wasn't  it? 

A.  I  believe  that  was  a  part  of  the  proposition. 

Q.  So  that  he  was  not  going  to  pay  more  than — 

A.  Fifty  per  cent. 

Q.  He  was  going  to  pay  $2,500  for  stock  worth 
$7,500? 

A.  I  have  not  figured  that  out.  He  was  to  pay 
50  per  cent  provided  the  obligations  of  the  corpora- 
tion were  eliminated. 

Q.  Fifty  cents  for  the  capital  stock? 

A.  Fifty  cents  on  the  capital  stock.     [46] 

Testimony  of  William  F.  Elliott,  for  the  Trustee. 

WILLIAM  F.  ELLIOTT,  a  witness  on  behalf  of 
the  Trustee. 

Direct  Examination. 
(By  Mr.  ANDERSON.) 

I  was  one  of  the  original  incorporators  and  sec- 
retary-treasurer and  manager,  of  the  Elliott- 
O'Brien  Company,  Mr.  E.  M.  O'Brien  was  for- 
merly its  president;  and,  after  his  death,  his 
brother,  C.  H.  O'Brien,  was  president. 

Prior  to  the  incorporation  of  the  company,  both 
of  the  O'Briens  and  I  had  been  in  the  employ  of 
Carson,  Pirie,  Scott  &  Co.  E.  M.  O'Brien  was  in 
the  employ  of  Carson,  Pirie,  Scott  &  Company 
after  the  formation  of  this  company  in  1917,  and 
C.  H.  O'Brien  is  still  employed  by  them — has  been, 
for  possibly  30  years.    I  have  been  with  them  this 
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last  time  for  about  six  months,  since  the  first  of 
May,  and  was  with  them  for  about  ten  years  be- 
fore the  organization  of  this  company. 

I  was  with  the  Elliott-O'Brien  Company  during 
the  whole  time  it  was  operating  at  Chehalis,  from 
1917  until  late  in  April,  1921. 

E.  M.  O'Brien  died  in  December,  1918. 

His  brother,  Ed.  O'Brien,  was  not  active  in  the 
business  at  Chehalis  until  about  six  months  ago, 
about  October,  1921.  He  didn't  do  anything  right 
there,  in  Chehalis,  he  simply, — in  a  way  he  con- 
trolled all  of  my  stock — he  had  nothing  at  all  to 
do  so  far  as  the  bankrupt's  business  was  concerned. 
He  did  not  come  there  (to  Chehalis)  in  October — 
was  not  active — simply  came  to  Chehalis  every 
thirty  days,  possibly  part  of  the  day — ^his  home  was 
Chicago — would  go  through  here — had  nothing  to 
do  with  Carson-Pirie-Scott's  branch  office  in  Seattle. 
He  went  to  Bermuda  about  January,  1921 — told 
me  he  was  sending  Mr.  LeSourd  a  Power  of  At- 
torney and  that  I  was  to  consult  Mr.  LeSourd  in 
connection  with  the  business. 

Mr.  C.  H.  O'Brien  dictated  the  policy  of  the  busi- 
ness during  the  [47]  fall  of  1920,  w^hile  in  Chi- 
cago, and  for  about  a  month  or  six  weeks  after 
coming  here  in  October.  He  then  went  to  Califor- 
nia from  here.  I  was  then  secretary  of  the  com- 
pany— resigned  on  April  22d,  1921 — was  succeeded 
by  Mr.  Hart,  w^ho  had  become  connected  with  the 
bankrupt  company  sometime  in  November. 

Hart's  connection  with  the  store  came  about  in 
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this  wa}^:  I  had  a  big  sale  on.  Mr.  O'Brien  thought 
I  was  worked  a  little  too  hard  and  felt  I  ought  to 
have  some  one  down  there  to  assist  me;  and  so  he 
suggested  that  I  have  Mr.  Hart  come  down  and 
help  me.  Mr.  Hart  came  down  and  was  at  Chehalis 
from  November  until  the  first  of  February,  the 
first  time.  Then  Mr.  O'Brien  wrote  Hart  that  he 
did  not  see  any  reason  why  he  should  be  there  any 
longer,  and  to  come  back  to  Seattle.  Mr.  Hart  next 
became  connected  with  the  company  sometime  in 
February,  192.1.  I  was  getting  ready  for  another 
sale  and  wrote  Hart  that  I  would  like  to  have  him 
come  down  and  help  me  again.  He  stayed  until 
after  I  left. 

Hart  came  the  first  time  at  Mr.  O'Brien's  re- 
quest.    The  last  time  I  asked  him  myself. 

There  were  no  arrangements  made  in  November, 
1920,  about  handling  the  indebtedness  of  the  com- 
pany, except  that  I  had  a  sale  on  during  November 
and  we  were  supposed  to  put  the  pressure  on  a  little 
stronger  and  see  if  we  could  not  reduce  the  indebt- 
edness by  the  first  of  January;  and  then  of  course 
we  always  expected  to  reduce  stock  quite  a  good 
deal  in  the  January  sales. 

It  is  not  unusual  to  put  on  a  special  sale  during 
the  fall  months.  Meir  and  Frank,  the  largest  retail 
dealers,  have  had  a  sale  on  since  a  year  ago  last 
January  without  a  stop. 

I  left  Chehalis  on  April  25th — went  to  Seattle 
and  saw  the  Carson-Pirie-Scott  representative,  then 
went  on  to  Chicago,  taking  employment  with  Car- 
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son-Pirie-Scott  &  Co.  I  first  arranged  to  go  with 
them  early  in  April,  1921 — arranged  by  correspond- 
ence— asked  for  a  position  with  the  company.  I 
first  wrote  asking  for  a  [48]  position  in  the  lat- 
ter part  of  March  or  early  in  April.  At  that  time 
(on  leaving  Chehalis)  I  went  to  see  one  of  the  of- 
ficers of  the  company  in  the  State  of  Washington — 

I  sought  a  position  with  Carson-Pirie-Scott  in 
March  simply  because  Mr.  O'Brien  and  I  had  a 
great  many  differences  for  four  or  five  months; 
and  I  felt  that,  as  he  had  control  of  the  stock,  I 
had  nothing  whatever  to  do  in  regard  to  the  busi- 
ness. I  nominally  owned  half  of  the  stock.  On 
the  other  hand,  he  had  every  bit  of  it  as  security 
for  personal  loan.  I  was  really  not  connected  with 
the  business  except  as  manager  in  name  only, 
though  I  had  been  connected  with  it  since  its  in- 
corporation. 

I  had  been  advertising  the  business  for  sale  in 
the  '' Seattle  Times"  and  the  ''Oregonian"  early  in 
the  year — am  not  just  sure  whether  January  was 
the  month — 1921.  I  got  in  touch  with  different  men 
with  a  view"  to  selling  the  store  during  February 
and  March,  1921. 

Q.  You  had  come  to  the  conclusion  as  early  as 
1920,  that  this  business  was  a  losing  proposition, 
and  the  best  thing  to  do  was  to  liquidate  for  the 
benefit  of  creditors  and  for  the  stockholders? 

A.  No. 

Q.  What  was  the  earliest  date  that  the  bankrupt 
concern  decided  to  sell  out  and  quit  business? 
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Mr.  McCLURE.— I  object  to  that,  nothing  in  the 
record  to  show  that  they  did  decide. 

The  COURT. — He  may  answer  the  question. 
Exception  allowed. 

A.  I  will  say  sometime  during  January.  I  might 
qualify  that  by  saying  I  had  nothing  to  do  with 
the  decision  whatever,  finally;  that  Mr.  O'Brien 
simply  decided.  We  had  other  arrangements  on,  he 
and  myself  personally;  he  absolutely  ignored  (these 
arrangements)  and  had  taken  it  (the  business)  over 
himself — had  planned  to  give  up  the  company's 
affairs  in  Chehalis,  that  is  one  of  the  reasons  why 
I  felt  [49]  I  could  quit  at  any  time.  He  had 
taken  the  policy  of  the  business  absolutely  out  of 
my  hands. 

Mr.  O'Brien  notified  me  of  this  decision  in  Jan- 
uary, 1921.  He  wrote  me  that  he  was  going  away 
on  an  extended  trip  and  was  turning  the  notes  I 
owed  him  over  to  Mr.  LeSourd  for  collection.  As 
I  understood,  he  had  instructed  Mr.  LeSourd  to 
look  to  the  closing  of  the  business. 

After  January  1st,  I  exchanged  a  few  letters  with 
different  prospective  buyers  for  the  store;  they  did 
not  amount  to  anything  except  one  from  Mr.  Bach. 
He  wrote  me  in  February.  Mr.  Mottman  of  Olym- 
pia  wrote  us  after  I  got  the  letter  from  Mr.  Bach, 
I  think,  and  I  also  dealt  with  Mr.  Worth  of  Albany 
who  came  up  to  see  me  in  Chehalis  in  March,  I 
think.  Also  I  had  a  couple  of  answers  to  my  adver- 
tisement but  nothing  came  of  the  latter;  I  do  not 
think   I   advertised   the   business   in   the   Chehalis 
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papers — didn't  endeavor  to   make   a  sale  through 

any  merchant — 

Q.  Did  you  advise  Carson,  Pirie,  Scott  &  Co.  of 
your  decision  to  sell  out  in  bulk  I 

A.  I  think  I  possibly  wrote  to  Mr.  Davis  and 
told  him  about  the  store. 

Mr.  Davis  is  the  attorney  representing  Carson, 
Pirie,  Scott  &  Company  in  Chicago — has  an  office 
with  them.  I  have  no  copies  of  those  letters — and 
reply  letters  received  from  Carson,  Pirie,  Scott  & 
Co. — I  haven't  any  personalty,  though  I  might 
have  some  of  the  originals  in  my  trunk  in  Spokane, 
some  of  the  important  letters  I  possibly  kept — I 
have  some  of  the  correspondence  in  Spokane  and 
will  forward  those  letters  to  the  Referee  upon  re- 
turning to  Spokane — can  do  so  within  thirty  days. 

The  bankrupt  concern  had  a  correspondence  file  at 
Chehalis  in  which  they  kept  the  letters  they  re- 
ceived.    That  file  was  there  when  I  left,  in  a  folder. 

I  did  not  talk  with  any  representatives  of  Car- 
son-Pirie- Scott  [50]  about  the  affairs  of  this 
company  during  1921 — not  that  I  know  of.  When 
I  left  Chehalis  I  saw  their  representative  in  Seat- 
tle— about  my  new  position,  didn  't  talk  to  him  about 
the  affairs  of  the  company. 

Q.  Was  this  representative  at  Chehalis  at  dif- 
ferent times  during  the  spring? 

A.  He  came  to  see  me  regarding  the  position 
sometime  during  April;  in  passing  through  he 
stopped  off. 

I  kept  the  books  of  the  company. 
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I  came  here  to  this  trial  at  the  request  of  Mr. 
Woodley,  representing  Carson,  Pirie,  Scott  &  Co. 

I  kept  the  trial  balance  books  shown  me  (marked 
Trustee's  Exhibit  "B"  for  identification). 

Q.  Referring  to  page  4  of  the  trial  balance 
(book)  will  you  tell  the  Court  the  amount  of  the 
past  due  indebtedness  for  January. 

Mr.  McCLURE.— The  book  speaks  for  itself;  it 
does  not  need  any  interpretation. 

The  COURT. — He  may  explain.  Exception  al- 
lowed. 

January  1st,  merchandise  indebtedness  past  due, 
$3,970.68;  merchandise  indebtedness  not  due,  $7,- 
108.15. 

On  January  1st,  1921,  I  would  say  we  owed  the 
Bank  $5,500.00,  that  is  in  another  book.  That  was 
on  demand;  I  do  not  know  whether  that  was  past 
due  or  not.  On  December  31,  1920,  we  owed  the 
Bank  $5,500.00;  that  indebtedness  was  incurred  be- 
fore 1918  —  it  was  carried  for  three  years.  Of 
course,  we  had  a  great  deal  more  than  that  at  dif- 
ferent times  in  the  Bank.  On  January  1st,  we 
simply  made  out  new  notes;  these  were  not  renewal 
notes.  Those  others  were  on  demand  and  we  made 
out  three  ninety-day  notes  for  $2,500.00,  $2,000.00 
and  $1,000.00. 

Q.  So  that  was  not  past  due? 

A.  No,  that  was  not  past  due. 

Mr.  HULL. — Except  on  demand.     [51] 

A.  They  never  demanded  it,  except  that  they 
thought  that  we  should  make  out  a  new  note  so  we 
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simply  made  out  the  new  notes  and  made  them  for 

ninety  days,  three  notes,  ninety  days. 

Our  "past  due"  and  ''not  due"  merchandise  in- 
debtedness was: 
1921.  Past  Due.     Not  Due.     Total. 

January  1st    $3,970.68  $7,108.15  (11,078.83) 

February  1st 3,446.14     9,291.31     12,727.53 

March  1st    4,788.79    9,527.45     14,316.24 

April  1st   8,693.19    3,923.42     12,616.61 

That  is  as  far  as  my  book  went  (was  kept)  ; 
1  left  about  May  1st,  the  date  of  the  last  entry 
would  be  April  1st. 

On  April  1st  our  indebtedness  to  the  Bank  was 
$5,500.00.  At  that  time  our  account  was  overdrawn 
at  the  bank  $309.99  overdrawn.  This  was  really 
"kiting"  a  check.  We  had  sent  the  checks  back 
to  New  York  and  they  had  not  come  back  yet;  we 
were  not  really  overdrawn.  According  to  the  state- 
ment, we  possibly  had  $1,000  in  the  bank,  but  we 
might  have  had  $1,300  in  checks  out,  the  Bank  did 
not  know  we  were  overdrawn,  of  course.  It  did 
not  appear  on  their  books.  I  had  put  that  down 
to  bring  my  own  cash  balance  up. 
Our  sales  were  as  follows: 

During  January    $6,026.99 

During  February    4,636.94 

During  March    4,417.19 

During  April    8,877.46 

Q.  These  books  show  the  correct  condition  of 
your  books  (business)  so  far  as  they  go? 

A.  No,  this  "stock"  is  simply  an  estimate.    We 
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took  an  inventory  of  it  the  first  of  January.  Of 
course  then  the  merchandise  would  show  correctly. 
February  1st  we  made  an  estimate  of  the  gross  re- 
ceipts and  net  profits.  The  same  thing  for  March 
and  April.  That  was  an  estimate  of  what  we  had 
on  hand.     [52] 

Except  for  the  ''stock"  account  and  the  "net 
worth,"  the  rest  of  the  figures  here  are  actual.  We 
used  an  estimate  to  find  oiu*  ''net  worth."  The 
"sales"  are  correct.  In  estimating  the  "stock," 
I  made  a  reduction  of  30%  or  25% — reduced  it 
comparitively. 

The  book  shows  the  amoimt  of  goods  we  bought 
each  month,  also  the  amount  we  sold  each  month. 
Our  purchases  were: 

January    $2,580.16 

February    3,274.15 

March    ,    4,478.35 

April  249.84 

As  shown  at  pages  5  and  6  of  the  Trial  Balance 
Book,  our  total  expenses  were: 

January    $2,396.78 

February    1,548.49 

March    1,583.84 

April    2,806.29 

(Trial  Balance  Book  received  in  evidence,  marked 
Trustee's  Exhibit  "B.") 

Carson,  Pirie,  Scott  &  Company  was  our  princi- 
pal creditor  during  1917  to  1920 — 

Q.  What  was  the  most  you  owed  Carson,  Pirie, 
Scott  &  Company  during  1920? 


Carson,  ^irie,  Scott  cC-  Company  et  al.  55 

(Testimony  of  William  F.  Elliott.) 

A.  I  could  tell  by  our  books.  I  think  about 
$16,000. 

Q.  Can  you  refer  to  your  books  to  show  that? 

A.  It  will  have  to  be  added  up. 

Mr.  McCLURE. — I  object  to  that  as  immaterial, 
any  transaction  in  1920. 

Mr.  ANDERSON.— I  stated  the  trustee  would 
show  that  up  to  the  first  of  January  this  was  known 
as  the  Carson-Pirie-Scott  store,  for  the  reason  that 
Carson,  Pirie,  Scott  &  Company  sold  them  the 
greater  part  of  their  account,  that  is  merchandise. 
After  January  first,  Carson-Pirie-Scott  refused 
them  credit,  in  fact;  and  then  they  began  to  buy 
from  other  creditors  whose  accounts  are  repre- 
sented by  the  trustee.     [53] 

The  COURT.— You  may  show  that.  EXCEP- 
TION allowed. 

WITNESS. — There  are  some  records  somewhere 
where  I  have  written  Mr.  Davis  calling  for  a  state- 
ment showing  the  amount  we  owed;  but  otherwise 
my  books  do  not  show  the  amount  I  owed  the 
large  creditors.  They  show  by  the  month,  and  I 
went  through  and  picked  Carson-Pirie-Scott  Com- 
pany's out  of  each  month  and  added  them  together. 
About  June,  1920,  I  think  we  owed  them  $16,000. 

(Statement  of  Carson,  Pirie,  Scott  &  Co.'s  ac- 
count, dated  Chicago,  7-19-21,  was  stipulated  by 
counsel  to  be  a  correct  statement  of  the  indebted- 
ness, amount  $6,590.47,  due  it  from  the  Elliott- 
O'Brien  Company  on  January  1,  1921,  and  of  the 
debits  and  credits  from  that  date  down  to  the  time 
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the  bankruptcy  claim  was  filed — the  final  balance 
being    $2,962.18 — was    received    in    evidence    and 
marked  Trustee's  Exhibit  ''C") 

I  will  explain  the  method  in  which  I  kept  the 
Elliott-O'Brien  Company's  books:  We  started  ofl: 
with  our  invoices  at  two  seasons  of  the  year,  spring 
and  fall,  indicating  these  seasons  on  our  books  by 
the  letters  "S"  and  ^'E."  Spring  started  on  Feb- 
ruary 1st  and  ended  June  30th  and  fall  started 
July  1st  and  ended  January  31st.  We  did  not  take 
inventory  until  February  1st.  So  starting  with 
the  invoices  that  come  in  the  first  of  January  or 
say  the  first  of  February,  they  will  be  our  first 
Spring  invoices.  We  marked  them  ''S"  and  indi- 
cate the  year  by  letters— ''A"  for  1916,  ^'B"  for 
1917,  '^C"  for  1918,  "D"  for  1919,  "E"  for  1920, 
and  ^'F"  for  1921,  this  year  being  our  sixth  year 
in  business;  as  the  invoices  came  in  I  would  mark 
it  (to  show  the  season) — for  instance,  this  one 
(marked  ''S"  "F")  was  spring  1921 — and  then  I 
would  enter  the  amounts  in  the  invoice  book 
(marked  Trustee's  Exhibit  "F"),  and  afterwards 
in  our  distribution  book.  I  might  illustrate  by 
showing  the  entries  in  the  invoice  book,  and  then 
take  it  (the  entries)  from  that  (the  invoice  book) 
into  my  other  book  (the  distribution  book).     [54] 

Here  is  an  invoice  we  received  the  29th  of  Janu- 
ary. I  received  it  in  February,  it  was  spring  mer- 
chandise. I  entered  the  month  and  date  of  the  in- 
voice (in  the  invoice  book).  (There  were  three 
different     departments, — dry-goods,     indicated     by 
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''D,"  Clothing  indicated  by  ''C,"  etc.)  I  then  en- 
tered the  amount  of  cash  discount,  2%  in  this  in- 
stance, then  the  date  when  due,  then  the  date  when 
paid,  then  the  date  when  received,  then  the  amount 
paid,  also  entering  any  credits.  The  amount  paid 
with  the  credits  and  the  discount  would  make  the 
total  (entered)  here;  that  would  be  the  balance. 

When  the  invoice  came  in  I  first  checked  it  over 
and  then  put  down  on  the  foot  of  the  invoice  the 
department  and  when  it  was  due  and  also  the  date 
when  it  (the  goods)  was  received. 

Then  at  the  end  of  the  month  I  would  simply 
take  a  statement  of  the  total  amount  I  had  received. 

Now,  I  can  go  back  further — when  we  made  a 
check  for  my  department  ''D"  that  was  entered; 
where  it  was  due  in  March,  for  instance,  I  entered 
it  there,  the  date  it  was  due  in  March,  and  so  on, 
and  I  put  the  number  of  the  invoice  here,  and 
whether  it  was  net,  or  2%,  or  something  else. 

At  the  end  of  every  month,  then,  I  would  balance 
my  book,  take  off  my  totals,  and  transfer  them 
over  here  into  the  grand  total  (illustrating).  Here 
is  January  31st:  Now,  I  would  come  back  here 
(indicating)  and  find  out  what  is  past  due.  These 
were  all  past  due  (indicating).  I  would  pay  them. 
When  I  did  pay  them  I  would  draw  a  line  through 
them;  for  instance,  here  is  one  on  regular  terms, 
2%  ten  days,  sixty  extra;  that  means  that  at  the 
end  of  70  days  I  can  take  this  2%  discount. 

Carson,  Pirie,  Scott  &  Company,  Fleischner, 
Mayer  &   Co.   MarshaU-Field   and  a   lot   of   other 
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wholesale  houses  would  give  you  60  days  in  addi- 
tion to  this  60.  They  not  only  give  you  10  days, 
they  give  you  60  and  another  60,  making  120  days. 
That  invoice  is  net  due  at  that  time.  Most  of  my 
invoices  were  delivered,  I  would  say,  last  [55] 
October  or  November,  and  every  discount  was  taken, 
including  Fleischner-Mayer,  Western  Dry  Goods 
and  every  other  concern  (except  Carson,  Pirie, 
Scott  &  Company) .  I  paid  them  when  due  and  took 
the  discounts.  With  Carson,  Pirie,  Scott  &  Co.'s 
invoices,  instead  of  taking  the  discount  at  the  end 
of  70  days,  I  would  make  it  (i.  e.,  treated  them  as) 
net  at  the  end  of  120  days.  If  they  shipped  in 
January  I  had  until  April  to  pay. 

So  that  the  Carson-Pirie-Scott  account  here 
(i.  e.,  referring  to  the  statements,  afterwards  in- 
troduced as  Trustee's  Exhibit  '^D")  shows  that  I 
am  past  due  on  the  amount  then  due.  There  is  no 
discount  on  them.  They  are  supposed  to  be  paid 
on  that  date.  On  these  others  (i.  e.,  referring  to 
invoices  from  other  concerns)  you  will  see  a  dis- 
count on  nearly  every  one  of  them. 

I  cannot  say  that  I  paid  the  invoices  at  the  end 
of  120  days.  If  I  could  possibly  do  so  I  would, 
but  the  trouble  is  that  we  could  not  do  it.  I  would 
take  all  of  my  other  discounts  and  the  Carson- 
Pirie^Scott  Company  would  have  to  come  in  when 
we  could  get  it,  which  was  usually  when  the  others 
were  all  paid. 

We  bought  a  lot  of  merchandise  from  Carson, 
Pirie,  Scott  &  Co.  and  it  did  not  make  any  difference 
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with  them.     They  wanted  their  bills  paid — did  not 
care  for  the  120  days — wanted  us  to  pay  in  70  days, 
their  regular  terms.    Their  invoices  called  for  that, 
but  we  were  entitled  to  120'  days. 

We  purchased  approximately  75^0  of  our  dry- 
goods  from  Carson,  Pirie,  Scott  &  Co.  (a  bunch  of 
statements  rendered  by  Carson-Pirie,  commencing 
September  8,  1920,  and  going  down  to  April  4,  1921 
(Test.,  page  47)  were  received  in  evidence,  marked 
Trustee's  Exhibit  ''D") 

The  pencil  notations  on  these  invoices  (referring 
to  Trustee's  Exhibit  ''D")  are  all  mine.  The  no- 
tations merely  refer  to  the  time  when  certain  of 
the  invoices  were  paid.  I  made  a  note  of  this  on 
tEe  invoices  as  well  as  on  my  check-book  and 
checked  off  the  invoices  [56]  according  to  the 
invoice  book.  There  were  at  least  three  entries. 
This  (i.  e.,  the  pencil  notations)  is  not  official  at 
all,  I  simply  made  a  little  memorandum  on  her 
(i.  e.,  on  the  invoices). 

Carson,  Pirie,  Scott  &  Company  charged  me  no 
interest  until  I  sent  my  check  in  with  the  invoices; 
if  interest  was  due  they  would  immediately  return 
it  (i.  e.,  the  invoice)  and  charge  me  interest  for  the 
overtime  up  to  the  time  they  got  my  check.  The 
interest  was  figured  from  the  expiration  of  the  120 
days.  If  I  paid  at  the  end  of  150  days,  I  would  be 
charged  with  30  days'  interest. 

These  money  items  have  all  been  summarized 
and  written  into  my  trial  balance,  showing  mer- 
chandise received,  past  due,  etc.    Everything  is  in 
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the  trial  balance  except  the  bank  account,  which  I 

kept  in  the  ledger  account. 

I  note  from  Trustee's  Exhibit  ''C"  that  Carson, 
Pirie,  Scott  &  Co.  sold  us  $560.50  worth  of  mer- 
chandise on  January  1st;  they  did  not  refuse  us 
credit  until  after  January  1st.  It  was  some  time 
in  February  when  they  refused  to  ship  us  any  more 
merchandise  until  we  paid  our  past  due  bills.  We 
owed  them  not  only  120  days,  but  we  owed  them 
back  for  about  240  days — six  months  back — and 
they  wanted  us  to  clear  up  our  past  due  indebted- 
ness before  they  extended  us  any  more  credit. 

The  COTJET.— They  wanted  to  get  back  to  the 
120  days. 

A.  I  think  it  was  February.  We  wanted  to  buy 
our  spring  merchandise  and  they  refused  to  ship 
it  to  us  unless  we  would  pay  more  on  our  past  due 
bills.  Of  course,  they  simply  felt  we  had  always 
been  taking  our  discounts  with  other  firms  and  they 
wanted  to  be  treated  the  same  as  the  other  firms. 

Q.  Referring  to  the  statement  dated  12-3-20  in 
Trustee's  Exhibit  "D,"  you  have  been  charged  here 
253  days'  interest? 

A.  That  was  the  average  time,  yes.     [57] 

Q.  And  that  is  253  days,  plus  120  days  from  the 
date  of  purchase?        A.  Oh,  yes. 

Q.  Which  would  make  over  a  year's  time? 

A.  Yes,  some  of  these  bills  were  really  a  year 
past  due — at  least  eight  months  past  due,  making 
a  year's  time. 

The  matter  of  our  account  with  the  Carson,  Pirie, 
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Scott  &  Company  was  brought  up  in  a  conversation 
with  Mr.  O'Brien  when  he  was  here  in  November, 
1920 — to  the  effect  that  we  ought  to  simply  wipe 
our  past  due  indebtedness  off — that  Carson,  Pirie, 
Scott  &  Co.  wanted  to  be  treated  the  same  as  any 
other  wholesalers — that  while  we  were  taking  dis- 
counts w^ith  other  concerns,  we  were  letting  them 
go  and  not  paying  them  at  all — not  paying  them 
net  even — that  they  did  not  like  that  very  well. 

Mr.  O'Brien  was  not  then  in  the  field  for  Carson, 
Pirie,  Scott  &  Co.  in  reference  to  their  Western 
accounts — had  nothing  to  do  with  that  whatever. 
At  that  time  he  was  not  working  for  Carson,  Pirie, 
Scott  &  Co.  He  had  been  pensioned  for  a  year  and 
a  half.  He  had  nothing  to  do  with  Carson,  Pirie, 
Scott  &  Company  whatever — not  for  two  years. 
He  is  not  working  at  all,  simply  out  enjoying  him- 
self. He  has  been  with  the  Carson,  Pirie,  Scott  & 
Company  for  thirty  years  and  he  has  been  pen- 
sioned. 

I  did  not  take  up  with  Mr.  O'Brien  the  matter 
of  getting  further  goods  from  Carson,  Pirie,  Scott 
&  Co.  I  might  have  written  him  simply,  or  he  may 
have  written  me  simply,  that  Carson,  Pirie,  Scott 
&  Company  would  not  ship  us  any  more  goods — in 
November  and  December.  This  was  not  in  Novem- 
ber. We  got  goods  after  that.  It  was  really  in 
January  or  February.  I  do  not  think  Mr.  O'Brien 
took  this  matter  up  with  Carson,  Pirie,  Scott  &  Co. 
He  took  it  up  with  me. 

He  said  I  simply  ought  to  pay  the  indebtedness 
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and  not  buy  any  more  goods,  simply  have  our  sale 
and  cut  our  merchandise  down  and  then  we  would 
be  in  position  to  buy  more  goods,  but  not  to  buy  any 
more  from  Carson,  Pirie,  Scott  &  Company  until  we 
had  paid  up. 

Q.  Didn't  you  tell  me  when  you  were  in  Seattle 
about  a  month  or  so  [58]  ago,  you  were  ceased 
buying  from  Carson,  Pirie,  Scott  &  Co.  and  were 
going  out  and  buying  from  other  creditors'? 

Mr.  McCLURE. — He  is  trying  to  impeach  his 
own  witness  and  not  laying  the  foundation;  but  it 
is  not  proper  anyway  because  he  is  his  own  wit- 
ness. 

The  COURT. — You  may  ask  about  any  conver- 
sation you  had  with  him.  He  was  an  officer  of  the 
company. 

A.  Mr.  O'Brien  never  said  anything  regarding 
that  at  all;  he  said  not  to  buy  goods  anywhere;  he 
wanted  us  to  reduce  our  stock  down  and  pay  our 
bills,  particularly  the  past  due  bills  which  would 
come  first. 

We  conducted  special  sales  in  1921,  commencing 
about  January  1st — kept  them  going  during  Feb- 
ruary, March  and  April,  making  the  same  effort 
in  April  that  we  did  in  January  and  even  in  De- 
cember— store  covered  with  red  signs  advertising 
special  sales  during  these  months — town  filled  with 
posters — windows  marked  with  cards — brought  up 
a  man  from  Portland  to  put  on  a  special  sale  for 
us  in  April — filled  the  town  with  special  advertising 
for  the  sale.    The  man  from  Portland  simply  stirred 
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things  up  a  little  bit.  We  had  been  running  for 
three  or  four  months  and  we  thought  it  was  a 
good  idea  to  get  some  new  blood  in.  He  got  out 
7,000  circulars — mailed  some — covered  Centralia 
and  Chehalis  with  circulars  by  boys,  gave  special 
inducements  on  merchandise  to  get  the  people  to 
buy.  He  really  did  the  same  things  we  had  done 
before,  only  we  had  a  new  man  to  do  it. 

Our  notes  to  the  Bank  fell  due  on  April  1st  in 
the  amount  of  $5,500.00  and  we  had  $8,693.19  of 
past  due  merchandise  indebtedness  on  April  1st, 
at  which  time  we  were  overdrawn  $309.09  at  the 
Bank  according  to  our  records,  though  the  Bank's 
records  did  not  show  that.  We  had  lots  of  checks 
out  at  that  time,  it  would  take  them  ten  days  to  go 
to  New  York  and  back ;  and  we  were  then,  what  is  in 
banking  terms,  ''kiting"  checks. 

Q.  But  these  amounts  which  we  have  referred 
to  here  as  being  past  due  and  not  due,  and  indebted- 
ness to  the  bank,  were  all  over  and  above  [59] 
anything  that  might  be  represented  by  checks  out- 
standing % 

Mr.  McCLURE. — I  object  to  the  counsel  testi- 
fying; let  the  witness  testify. 

Q.  What  are  the  facts'? 

The   COURT. — He  may   answer  the   question. 

A.  Well,  as  I  say,  if  the  bill  was  paid,  of  course 
it  would  show  in  there,  of  course  I  would  have  to 
balance  my  books  and  then  take  our  balance.  The 
total  amount  we  owed  here  would  be  included  in 
that. 

In  reality  if  all  of  the  outstanding  checks  had 
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come  back  on  April  1st,  we  would  not  have  had 

any  money  in  the  bank  on  April  1st  to  meet  our 

past  due  indebtedness  represented  by  the  sum  of 

$8693.19. 

It  was  right  around  that  date,  April  1st,  that  I 
wrote  Carson,  Pirie,  Scott  &  Co.  asking  for  a 
position  with  them;  it  might  have  been  the  last 
week  in  March  or  the  first  week  in  April;  I  planned 
to  go  with  Carson,  Pirie,  Scott  &  Co.  at  that  time. 

Besides  our  merchandise  on  hand,  we  had  fix- 
tures, which  represented  about  $4,000.00  and  our 
accounts  of  about  $1,000.00  to  $1500.00  as  resources 
out  of  which  to  meet  the  obligations  that  had  fallen 
due. 

When  our  notes  fell  due  at  the  Bank,  I  did  not 
sign  renewals.  They  called  me  over  there  and  said 
I  ought  to  do  something  about  those  notes — they 
merely  stated  that  I  had  been  paying  other  con- 
cerns, taking  discounts,  and  they  thought  that  we 
should  treat  them  in  the  same  way.  We  had  been 
running  that  $5,500.00  account  for  three  years, 
ever  since  we  opened  up.  We  had  paid  all  other 
accounts  and  not  paid  them  one  cent,  which  was 
very  true,  and  I  promised  that  at  that  time  that 
we  Avould  do  what  I  could  for  them.  I  cannot 
say  that  they  asked  me  for  a  statement  of  my  in- 
debtedness— I  do  not  think  they  did — do  not  re- 
member of  telling  them  what  our  indebtedness  was 
on  April  1st.  I  simply  told  them  I  felt  we  had  not 
been  treating  them  right  and  would  do  the  very 
best  I  could  for  them. 
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Q.  What  did  they  demand  of  you  in  the  way  of 
payment  ?     [60] 

A.  Well,  they  simply  stated  that  they  had  ought 
to  get  at  least — I  cannot  remember  now;  might 
have  been  a  thousand  dollars  a  week.  Of  course 
that  looked  easy,  in  a  way,  because  we  were  going 
to  have  a  big  sale  and  easy  to  meet  a  thousand  dol- 
lars a  week.  I  thought  that  was  very  lenient,  per- 
sonally. 

The  results  of  this  sale,  according  to  the  sales- 
book,  were: 

First  two   days    $1,401.76 

The    next    week    ,1,764.95 

The  next  week  1,964.95 

The  next  week    2,718.68 

Last  three  days  1,119.62 

The  last  item  is  not  my  figures — presume  it  is 
correct — appears  to  be  (entered)  April  27 — I  left 
on  April  27th,  Wednesday  night — left  the  sales  so 
that  they  could  be  entered — that  winds  up  the  book. 
The  total  sales  for  that  month  (April)  were  $8,- 
968.99,  and  expenses  up  to  April  26th  were  $2,- 
896.29,  leaving  $6,071.17  for  disbursements.  I  can- 
not tell  to  whom  that  money  was  paid,  without 
referring  to  my  check-book  stubs  or  the  cancelled 
checks  (These  were  not  available  at  the  hearing) — 
can  tell  how  much  paid  out  for  merchandise,  but 
not  to  whom,  unless  I  check  up  my  bank-book. 

The  COURT. — This  sale  you  were  running  in 
April,  were  you  running  off  new  goods,  or  old 
goods  ? 
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A.  Running  off  both — early  in  the  season — had 
a  lot  of  domestics,  good  almost  any  time,  some 
spring  goods,  and  some  spring  goods  carried  over 
from  the  seasoii  before.  The  Summer  season  had 
not  started  at  all;  it  was  April,  and  quite  rainy. 

Q.  Were  you  selling  at  a  loss,  actual  loss  for  each 
sale? 

A.  A  fairl}^  good  profit  on  some  of  the  goods — 
sold  the  new  goods  at  a  profit — made  a  profit  on  the 
oldest  stuff,  on  what  we  took  it  in  at — lots  of  mer- 
chandise we  sloughed  off — ^pretty  hard  to  tell  how 
the  April  business  came  out,  because  we  hadn't 
taken  an  inventory  since  January  first,  leaving  four 
months  in  there.     [61] 

Mr.  ANDERSON.— So  that  it  may  go  in  the 
record,  here:  Trustee's  Exhibit  '^C"  shows  that 
Carson,  Pirie,  Scott  &  Co.  were  paid  $1,598.13  dur- 
ing April. 

I  paid  off  our  $2,500.00  note  at  the  bank  in  April 
— not  sure  whether  I  paid  the  $1,000.00  note  to  the 
bank,  or  whether  Hart  did,  after  I  left — think 
entries  were  made  in  here,  telling  aU  that. 

Mr.  ANDERSON.— The  proof  of  claim  in  bank- 
ruptcy shows  that  on  May  5th  the  balance  in  the 
bank,  $143.08,  was  applied  on  that  $1,000.00  note, 
the  note  then  being  past  due. 

As  to  bank  making  demand  upon  me  for  pay- 
ment, after  April  first — as  I  stated,  they  called 
me  over  and  stated  they  ought  to  receive  some 
payments  on  these  notes.  I  told  them  we  would 
do  the  very  best  we  could,  we  were  getting  ready 
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for  another  sale  and  I  thought  they  were  entitled 

to  some  payments. 

Q.  Did  the  bank  state  to  you  that  they  must  be 
paid  at  the  rate  of  $1,000.00  a  week? 

Mr.  HULL. — I  object  to  that;  that  is  incompetent. 

The  COURT. — He  may  answer;  exception  al- 
lowed. 

A.  They  simply  stated  they  would  like  me  to 
pay  at  the  rate  of  $1000.00. 

I  was  not  at  all  apprehensive  as  early  as  April 
eighth  that  some  creditors  would  step  in  and  close 
us  up — do  not  know  anything  about  Hart's  idea; 
but  I  did  not  feel  that  way  at  all  myself. 

I  was  there  as  manager  for  Mr.  O'Brien,  in  a 
way — but  had  no  interest,  as  I  have  stated,  after 
Mr.  O'Brien  took  the  business  (policy)  out  of  mj 
hands — I  held  $7,500  of  stock,  not  yet  paid  for — 
up  as  collateral. 

As  to  basis  of  taking  inventory  on  January  1, 
1921: — as  near  as  I  could  at  market  value — went 
through  everything — were  very  careful  in  taking 
our  inventory — (had)  made  an  estimate — the  in- 
ventory (when  taken)  ran  25  to  27  hundred  dollars 
over  my  estimate — so  sat  down  and  took  the  in- 
ventory sheets  and  reduced  all  the  different  things 
and  took  another  $2,500.00  off  the  inventory,  be- 
cause I  was  satisfied  that  it  would  show  our  net 
worth  was  $14,500.00  and  I  could  not  afford  [62] 
to  do  that — so  wrote  off  that  amount  from  the 
original  invoice  sheets  when  I  went  through  them 
page    by    page,    making    deductions    on    different 
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things.  So  that,  when  completed,  the  inventory  was 
really  placed  at  the  market  value.  Had  had  so 
many  sales  that  our  merchandise  v^as  in  very  good 
shape — the  old  stuff  had  been  gotten  rid  of — I  had 
been  keeping  my  stock  up — and  it  was  a  going 
concern — the  stock  was  '* right  up  to  the  minute.'^ 

I  took  the  inventory  on  April  23d  on  exactly  the 
same  basis  as  before,  only  did  not  go  over  it  again 
and  mark  it  down  but  took  it  at  what  I  thought 
was  the  market  price.  Our  numerous  sales  had 
cleaned  up  the  high  price  goods,  and  our  spring 
merchandise  was  worth  what  we  paid  for  it. 

Our  indebtedness  for  merchandise,  from  Novem- 
ber, 1920,  to  the  last  of  April,  1921,  as  shown  by 
this  book,  was: 

Nov.  30th  $16,069.95 

Dec.  31st    12,958.01 

Jan.  31st    11,078.83 

Feb.  28th  12,727.53 

Mar.    31st 14,316.24 

April  26th  12,616.61 

There  might  be  a  few  changes  in  the  last  item, 
April  26th,  after  I  left;  Mr.  Hart  paid  a  few  bills 
after  I  left.  That  reduced  our  indebtedness  from 
$16,000  down  to  $12,000. 

Q.  On  December  31,  you  owed  for  merchandise 
$12,958;  and  on  April  26th  you  owed  $12,616,  a 
difference  of  $300? 

A.  Wait  a  minute.     April,  $12,616. 

Q.  Yes. 

Q.  On  December  30? 
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A.  December  30th,  merchandise  $12,958. 

Oh,  that  is  merchandise  not  due,  only  merchan- 
dise not  due ;  that  is  not  the  total. 

Q.  What  is  the  total? 

A.  $16,240.92,  on  December  31st. 

The  paper  now  handed  me — I  would  say  that  is 
a  correct  copy  (Test.,  p.  69).     [63] 

Officially  we  always  took  inventory  on  February 
first;  but  this  last  year  we  took  it  in  December. 

According  to  our  statement  dated  December  31, 
1920,  our  net  worth  was  $14,230.  I  would  say  that 
we  lost  $12,000  between  January  1st  and  April  26th. 
At  the  end,  it  simply  showed  that  we  got  our  cost 
out  of  the  merchandise,  and  that  we  had  lost  what  it 
cost  us  to  do  business  for  that  four  months,  which 

was  $10,000  to  $11,000 In  April  it  ran 

up.  We  had  an  outside  man,  and  while  we  in- 
creased our  sales,  it  cost  a  lot  of  money  to  do  it. 

Mr.  ANDERSON.— That  is  all. 

Cross-examination. 
(By  Mr.  McCLURE.) 

This  corporation  had  a  capital  stock  of  $15,000, 
of  which  Ed.  O'Brien  and  I  each  owned  half — 75 
shares  each.  Both  of  us  paid  cash  for  the  stock. 
I  put  in  $3,000  of  my  own  money  and  $4,500  which 
I  borrowed  from  the  O'Briens. 

I  conducted  the  business ;  neither  of  the  O  'Briens 
took  any  active  part  in  it. 

I  paid  8%  interest  on  these  loans — received  a 
salary  of  $150  a  month  originally,  then  $200  and 
$250  for  the  last  six  months.     Had  to  pay  interest 
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and  living  expenses  out  of  my  salary. 

That  is  the  explanation  of  the  difficulties  that 
arose  between  Charlie  O'Brien  and  myself  after 
Ed's  death.  Charles  O'Brien  was  anxious  to  get 
out  his  own  money,  and  that  of  the  Ed.  O'Brien 
estate.  He  thought  we  had  too  big  a  stock — was 
wanting  me  to  pay  the  debts  promptly,  and  cash 
in  his  stock  investment.  I  had  always  figured  that 
I  could  possibly  take  his  interest  over  some  time. 
Of  course  I  wished  to  do  that. 

That  was  what  we  were  talking  about  in  Novem- 
ber, 1920,  when  we  met,  in  Seattle,  with  Mr.  Le- 
Sourd.  I  made  the  proposition  then — also  in  the 
Washington  Hotel  the  next  day.  He  simply  stated 
that  he  [64]  would  cancel  the  notes  I  owed  him 
— of  course,  he  had  the  E.  M.  O'Brien  notes  as  well. 
I  owed  the  $4,500.00 — he  would  cancel  those.  There 
happened  to  be  a  gentleman  present  who  was  out 
here  looking  after  some  special  sales  for  Carson- 
Pirie-Scott,  and  Mr.  O'Brien  had  him  up  there  at 
the  hotel.  We  went  over  the  matter  very  carefully. 
Mr.  O'Brien  agreed  he  w^ould  sign  an  agreement  to 
cancel  those  notes.  I  figured  that  I  would  pay  him 
$140  a  month,  or  8%  interest  for  three  years,  and 
buy  their  interest  in  the  business  in  three  years, 
he  to  cancel  my  indebtedness  to  him.  I  would  then 
have  my  own  indebtedness  to  him  paid  off.  I  figured 
I  could  buy  their  interest  in  the  business  at  any 
price  I  wished.     They  wanted  to  get  out  of  it. 

At  that  time  we  owed  Carson-Pirie-Scott  quite 
a  lot  of  money. 
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Q.  C.  H.  O'Brien  was  not  interviewed  about  the 
Carson-Pirie-Scott  indebtedness  in  November? 

A.  Not  particularly.  He  mentioned  that  with  the 
other  indebtedness;  the  thing  was  to  get  the  in- 
debtedness paid  off.  Of  course  the  Carson-Pirie- 
Scott  indebtedness  was  the  largest  part  of  it,  and 
was  long  past  due.  Nothing  else  was  past  due. 
We  did  not  owe  a  dollar  (of  past-due  indebtedness 
except  to  Carson,  Pirie,  Scott  &  Co.)  Our  state- 
ment will  show  that  in  November,  December  and 
January  there  was  nothing  else  past  due;  every- 
thing was  up  in  shape.  Everything  was  paid  in 
January  and  everything  was  paid  in  February  and 
we  did  not  owe  anybody.  Nobody  was  wanting 
their  money.  Carson-Pirie-Scott  did  not  have  to 
have  that  money;  and  we  did  not  have  to  pay 
them.  We  took  advantage  of  all  our  discounts  that 
came  along,  except  the  Carson-Pirie-Scott  Com- 
pany. 

Q.  And  how  did  that  happen  to  be  in  that  con- 
dition ? 

A.  We  always  had  a  standing  account  with  them. 

Q.  They  alwaj^s  had  a  substantial  claim  against 
the  Elliott-O'Brien  Company? 

A.  Oh,  yes;  they  always  had  a  big  claim, — a  sub- 
stantial account  Avith  them  ever  since  we  began 
business — which  had  been  past  due. 

Q.  There  was  nothing  unusual  about  that  past 
due  claim  then?     [65] 

A.  Not  after  the  first  six  months  we  were  in  busi- 
ness. 
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Q.  In  your  other  debts,  except  the  bank,  business, 
you  kept  up? 

A.  Absolutely.  Of  course  I  might  make  an  ex- 
ception, in  those  last  months,  January,  February 
and  March,  we  could  not  take  care  of  our  indebted- 
ness, as  our  books  will  show,  and  then  we  owed  two 
other  accounts  besides  Carson-Pirie-Scott,  that  is, 
Fleischner  Mayer  and  Western  Dry  Goods  Com- 
pany, but  nobody  else.     That  was  in  March. 

Q.  Those  were  current  accounts? 

A.  Not  during  March. 

I  would  not  say  that  those  accounts  were  for  goods 
purchased  in  1921.  It  would  be  possible  some  were 
purchased  in  December. 

Q.  What  did  their  claims  amount  to? 

A.  Well,  the  total  past-due  in  March  was  $3,000 
— the  total  among  the  three  of  them — 

Mr.  ANDERSON.— I  can  tell  you  what  it  was; 
the  Western  Dry  Goods  was  $904.66. 

WITNESS.— That  was  due  with  discount. 
When  the  Western  Dry  Goods  Company  accounts 
fell  due,  we  took  our  discounts  until  in  March,  as 
the  statement  shows  here.  That  w^as  the  first 
month  we  let  the  Western  Dry  Goods  Company  go 
past  due,  also  the  first  time  we  let  Fleischner-Mayer 
Company  go  past  due.  That  was  the  March  state- 
ment. There  were  three  concerns  then,  we  owed 
in  March. 

Mr.  Beamer,  the  representative  of  the  Western 
Dry  Goods  Company  came  down  to  see  us  in  March, 
or  maybe  early  in  April,  sometime  in  there — came 
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in  and  wanted  to  know  liow  we  were  getting  along. 
He  and  Mr.  Hart  and  myself  talked  the  matter 
over.  He  wanted  to  know  how  we  were  coming 
out.  I  said,  ''Look  at  the  merchandise  we  have. 
We  have  not  taken  an  inventory  since  the  first  of 
the  year;  but  I  think  we  are  running  even.  I 
think  Ave  are  coming  out  even" — I  meant  that  I 
figured  that  we  really  were  making  enough  profit 
to  pay  our  expenses.  It  proved  afterwards  that 
we  did  not  do  it,  but  I  figured  we  were  doing  it. 
And  he  said,  "Well,  these  bills  w^ere  past  due  in 
March,  when  are  [66]  you  going  to  take  care  of 
the  account?"  I  said,  "We  will  put  on  a  sale  in 
April  and  I  think  we  will  take  care  of  everybody." 

It  appears  that  was  satisfactory  to  Mr.  Beamer; 
he  made  no  objections  to  it — none  at  all — expressed 
his  satisfaction. 

Explaining  the  reason  for  my  seeking  a  new  posi- 
tion with  Carson,  Pirie,  Scott  &  Co. ; — I  simply  felt 
this  way:  I  really  had  it  up  with  Mr.  LeSourd  last 
November  whether  I  should  look  for  another  posi- 
tion. He  said,  "No,  you  ought  to  stay.  Mr. 
O'Brien  has  treated  you  nicely,  you  ought  to  stay 
with  him,"  and  so  at  last  in  March — this  position 
was  open  the  first  of  January — but  along  toward 
the  latter  part  of  March  or  the  first  of  April,  Mr. 
Hart  had  been  there  and  I  thought,  "Well,  I  am 
married,  I  haven't  got  a  cent,  this  position  is  open, 
it  has  good  possibilities," — that  had  been  my  firm 
before  and  I  liked  them  and  they  seemed  to  be  in- 
terested in  me  and  they  said  they  would  not  do 
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anything  unless  I  had  the  consent  of  Mr.  O'Brien 
to  leave.  They  would  not  take  Mr.  LeSourd's 
word,  but  they  wrote  to  Mr.  O'Brien  to  see  if  he 
was  willing  that  I  should  leave — and  finally  in  the 
latter  part  of  April  I  left  and  took  the  position, 
with  Mr.  LeSourd's  consent. 

I  abandoned  the  idea  of  acquiring  the  Elliott- 
O'Brien  business  and  operating  it  myself  sometime 
during  January  when  Mr.  O'Brien  wrote  me  he 
was  sending  my  notes  to  Mr.  LeSourd  for  collection 
and  told  me  that  I  should  pay  them  by  the  month 
or  any  way  I  could;  that  he  was  leaving  on  an  ex- 
tended trip ; — I  simply  felt  then  there  was  nothing 
more  to  do — that  Mr.  O'Brien  had  repudiated  his 
promises  to  me  and  I  was  out  of  it — his  promise 
to  permit  me  to  pay  ofl  my  indebtedness  to  him  in 
three  years.  I  felt  he  had  taken  it  out  of  my  hands 
and  I  resented  it. 

At  no  time,  up  to  the  time  I  left  in  April,  1921, 
was  any  creditor  of  the  Elliott-O'Brien  Company 
seeking  to  enforce  its  claim  by  law. 

Q.  What  about  the  goodwill  of  this  concern? 

A.  Well,  of  course  it  might  be  possible  that  it 
might  appear  to  me  [67]  worth  a  little  more 
than  to  anybody  else;  but  I  could  have  fifty  wit- 
nesses from  Chehalis  come  up  here  and  state  what 
kind  of  a  store  it  is;  that  it  was  the  best  store  in 
town.  We  had  the  highest  class  everything  and 
we  had  the  best  line  of  business — a  good  location 
and  I  had  felt  that  Mr.  O'Brien  was  taking  the 
wrong  time  to  try  to  sell  out.     They  were  trying  to- 
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get  one  hundred  cents  on  the  dollar.  In  nego- 
tiating with  Mr.  Worth,  Mr.  LeSourd  held  out 
for  one  hundred  cents  on  the  dollar  for  the  stock, 
including  the  goodwill,  and  the  deal  did  not  go 
through  because  he  wanted  the  one  hundred  cents, 
I  believe  it  was  absolutely  worth  one  hundred  cents 
on  the  dollar  at  that  time. 

Q.  In  fact  you  considered  the  stock  was  worth 
par? 

A.  Yes,  for  our  merchandise  stock  was  worth 
$14,000. 

The  bottom  had  simply  fallen  out  of  business 
in  January  and  during  the  spring  of  1921,  not  only 
in  Chehalis  but  everywhere.  Values  were  down 
and  there  was  not  any  business.  We  put  in  as 
much  advertising  in  January  as  we  did  in  December 
and  the  sales  will  show, — our  sales  in  January 
were  approximately  $6,000,  while  in  December  they 
were  a  little  over  $16,000.  We  had  put  forth  the 
same  effort  in  January  as  we  did  in  December. 
There  was  absolutely  no  business.  That  slump 
continued  and  business  was  very  quiet  when  I  left. 
Of  course  our  merchandise  was  really  receding 
every  month. 

Q.  Your  suggestion  of  a  payment  of  $1,000  per 
week  was  rather  the  suggestion  which  the  bank 
made  to  you,  than  that  you  made  to  the  bank, 
wasn't  it,  to  pay  $1,000  a  week? 

A.  I  did  not  think  there  was  any  question  about 
it.  I  thought  a  $1,000  would  be  very  easy.  I 
thought  we  ought  to  get  $500  or  $600  a  day.     1 
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think  Mr.  Hart  and  I  agreed  that  we  ought  to  get 

$500  a  day  out  of  it — the  bank  was  very  friendly — ^ 

no  desire  to  embarrass  us  at  any  time,  nor  at  all — 

I  thought  $1,000  a  week  was  very  lenient — two  days 

of  our  sales  a  week — $500  a  day,  or  $1,000  for  twa 

days. 

This  special  salesman  from  Portland  made  no 
guarantee  as  to  what  [68]  he  could  accomplish, 
but  figured  on  selling  at  least  $15,000  in  April  with 
the  stock  we  had.  We  had  done  $16,000  in  Decem- 
ber and  he  figured  he  could  do  at  least  $15,000  dur- 
ing April. 

Q.  What  was  the  condition  of  the  stock  at  that 
time  with  respect  to  lines  being  broken? 

A.  The  first  of  April  the  stock  was  absolutely 
perfect. 

Q.  In  good  condition? 

A.  Absolutely  filled  in,  there  was  not  a  hole  in 
the  place.  It  had  gone  down  gradually  and  we 
kept  filling  in. 

The  explanation  of  the  failure  of  the  April  sale 
to  meet  expectations  is  that  the  public's  ability  to 
absorb  merchandise  had  been  exhausted.  They 
could  not  take  any  more — also  the  weather  was 
against  us — rain  all  during  April,  every  day. 

(The  two  books  previously  identified  and  used 
by  the  witness  in  his  testimony  were  received  in 
evidence,  viz:  Invoice  record  as  Trustee's  Exhibit 
**r";  Ledger  as  Trustee's  Exhibit  ''E.") 


Carson,  Virie,  Scott  d  Company  et  al.  77 

(Testimony  of  William  F.  Elliott.) 
Cross-examination. 
(By  Mr.  HULL.) 

I  was  contemplating  buying  the  Elliott-O'Brien 
store  shortly  before  I  left,  and  this  last  fall. 

Q.  You  testified  a  minute  ago  it  was  in  January. 
Didn't  you  also  negotiate  during  the  months  of 
March  and  April,  weren't  you  planning  on  it? 

A.  Yes,  I  had  been  planning  on  it;  I  had  written 
Mr.  O'Brien  a  couple  of  letters  offering  to  buy  the 
store  at  a  certain  price  and  we  could  not  agree. 
He  wanted  cash  and  I  wanted  time.  (Admitted 
by  counsel  that  the  bank  loaned  the  Elliott-O'Brien 
Company  $500  in  January.) 

Q.  And  in  March  they  loaned  you  additional 
money  ? 

A.  January  13th  they  let  me  have  $500  and  I  paid 
that  off  and  on  the  22d  I  got  another  $500. 

Q.  And  in  March? 

A.  March  $300. 

Q.  So  that  they  loaned  you  some  money  after  the 
first  of  March?     [69] 

A.  Yes. 

Q.  Did  the  bank  intimate  anything  to  you  about 
their  knowledge  of  trouble  between  you  and  Charles 
O'Brien? 

A.  Oh,  I  had  that  matter  up  with  them  once  or 
twice  at  different  times  and  they  possibly  knew  we 
had  a  little  trouble  personally. 

Eedirect  Examination. 
(By  Mr.  ANDERSON.) 
I  think  I  told  the  bank  I  was  going  East,  at  the 
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time  I  got  the  position,  about  the  first  of  April — 
wouldn't  be  sure — do  not  think  I  got  it  until  April 
20th,  something  like  that — didn't  get  the  position 
the  first  week  in  April,  as  I  remember. 

Q.  What  in  your  opinion  is  the  goodwill  of  the 
business  that  has  lost  $12,000  in  the  last  four 
months  ? 

A.  Well,  I  would  say  that  while  we  lost  money, 
that  did  not  affect  the  goodwill  of  the  business.  We 
had  been  four  years  and  a  half  there;  and  four 
months  losing  money  did  not  affect  the  goodwill; 
in  fact,  during  that  four  months  many  people  had 
come  to  the  store  who  had  not  been  there  before, 
and  they  would  continue  to  come. 

Q.  Now  under  the  circumstances  in  this  case  in 
the  demoralized  condition  of  the  business  at  Che- 
halis,  would  you  say  that  any  business  had  a  good- 
will value? 

A.  I  would  say  that  any  business  that  had  been 
successful. 

Q.  Take  this  business  you  were  conducting  in 
Chehalis  in  the  spring  of  1921,  making  various  ef- 
forts to  sell  out  and  find  a  buyer,  and  having  had 
the  experience  you  had  there  with  buyers,  would  you 
say  that  the  business  had  any  goodwill? 

A.  I  do  not  think  whether  we  had  many  buyers 
or  not  would  affect  the  goodwill,  because  we  chose  a 
bad  time  to  look  for  buyers.  The  goodwill  could 
not  be  affected  adversely  by  the  sales  we  had  in  the 
four  months.  The  more  we  did  to  get  people  to 
that  store  the  better  it  would  be  for  our  successor. 

[70] 
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I  expect  I  notified  the  Bank,  as  soon  as  I  found 
out  I  was  going  to  leave.  The  Bank  is  across 
the  street — I  do  not  remember — no  I  did  not  make 
any  special  trip  over  there  to  tell  them,  that  I  re- 
member of — went  to  the  bank  every  day,  but  had 
nothing  to  do  with  Mr.  Coffman — ^was  simply  mak- 
ing my  deposits  with  the  teller — didn't  tell  him  any- 
thing, of  course. 

It  is  not  a  fact  that  the  bank  took  a  determined 
stand  and  told  me  I  had  to  cancel  our  indebtedness 
at  the  rate  of  $1,000  a  week. 

Q.  Refresh  your  recollection  by  reading  your 
letter  dated  March  28th  to  Mr.  LeSourd  and  tell  us 
when  you  received  your  position  or  offer  of  a  posi- 
tion with  Carson,  Pirie,  Scott  &  Company. 

A.  This  was  not  the  acceptance  of  the  position. 
They  wrote  me  they  would  not  accept  until  they  got 
into  communication  with  Mr.  O'Brien. 

Q.  Didn't  they  send  you  a  telegram  on  March 
28th  making  you  an  offer  of  the  position? 

A.  Yes,  but  I  think  everything  was  based  on  Mr. 
O'Brien. 

I  could  not  tell  when  I  first  knew  that  I  was  going 
with  Carson-Pirie-Scott,  until  I  could  see  the  letter 
— we  exchanged  quite  a  few  letters  before  the  thing 
was  finally  settled — would  say  around  the  15th  of 
April,  (The  letters,  originals  and  copies,  pre- 
viously identified  by  the  witness  LeSourd  were  re- 
ceived in  evidence  and  marked  Trustee's  Exhibit 
*'A.") 

(Witness  excused.)     [71] 
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D,  G.  ABEL,  a  witness  on  behalf  of  the  trustee. 

Direct  Examination. 
(By  Mr.  ANDEESON.) 

I  acted  as  attorney  for  the  bankrupt  prior  to  the 
bankruptcy — practice  law  at  Chehalis — the  applica- 
tion for  a  receiver  in  the  State  Court  for  Lewis 
County  was  made  by  the  Bee-Nuggett  Publishing 
Company  on  April  7th,  1921 — we  filed  our  answers 
the  same  day  and  the  State  Court  appointed  the  re- 
ceiver, George  R.  Walker  on  May  7th,  who  imme- 
diately qualified. 

Prior  to  this  application  for  a  receiver,  I  went  to 
Seattle,  on  the  3d  day  of  May,  I  think — received  a 
letter  from  Mr.  LeSourd  on  that  date  and  imme- 
diately went  to  Seattle  and  took  the  matter  up  with 
the  creditors — told  them  that  Mr.  Elliott  had  gone, 
that  Mr.  Hart  was  alone  in  charge  and  did  not  want 
to  remain,  that  he  had  no  interest  in  the  Company, 
that  the  sales  at  that  time,  during  Monday  and 
Tuesday,  of  that  week,  had  fallen  off  considerably 
and  that  unless  action  was  taken  at  once  there  would 
be  a  further  loss. 

When  Mr.  Hart  came  down  to  Chehalis  the  sec- 
ond time  he  was  elected  as  one  of  the  officers — I  was 
not  at  that  meeting — was  out  of  town — think  Mr. 
LeSourd  was  down  there — think  it  was  contem- 
plated that  Mr.  Elliott  would  leave  and  Mr.  Hart 
would  stay  in  charge  as  long  as  necessary — the  first 
information  I  had  of  that  meeting  was  a  letter  re- 
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ceived  from  Mr.  LeSourd,  dated  probably  the  first 

day  of  May. 

Q.  Can  you  tell  from  memory  when  it  was  that 
Mr.  Elliott  made  his  connections  with  the  Carson- 
Pirie-Scott  Company,  how  long  before  this  meeting 
of  February  2,3d  was  held? 

A.  The  first  talk  I  had  with  Mr.  Elliott  was  with- 
in two  days  after  I  received  a  letter  from  Mr.  Le- 
Sourd, dated  April  8th. 

That  conversation  was  in  part  about  the  claims  of 
Mr.  O'Brien  against  Mr.  Elliott  on  his  notes — there 
was  no  conversation  about  the  Company,  about  the 
corporation  going  into  bankruptcy — would  not  say 
[72]  positively  whether  there  was  any  conversa- 
tion about  Elliott's  going  East — think  he  spoke 
about  looking  for  a  job  and  going  some  place  where 
he  could  make  some  money  and  get  along. 

(Copies  of  files  in  the  case  of  Bee-Nuggett  Pub- 
lishing Co.  vs.  Elliott-O'Brien  Co.  in  the  case  in  the 
Superior  Court  of  Lewis  County  were  received  in 
evidence  and  marked  Trustee's  Exhibit  "G.") 

Cross-examination. 
(By  Mr.  HULL.) 

I  interviewed  Mr.  Elliott  at  the  instance  of  Mr. 
LeSourd.  LeSourd  retained  me  to  represent  the 
O'Brien  interests.  That  was  the  only  interest  I 
represented  at  that  time — did  not  represent  the 
bankrupt  until  last  April  anyway — at  the  instance 
of  Mr.  LeSourd  and  Mr.  Hart,  Mr.  Hart  prin- 
cipally. Mr.  Hart  brought  a  letter  from  Mr.  Le- 
Sourd.    At  that  first  meeting  when  I  made  the  trip 
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to  Seattle  I  considered  that  I  was  representing  the 
corporation,  at  least  I  was  representing  the  stock- 
holders of  the  corporation  at  that  time — not  Mr. 
Elliott.  Mr.  Elliott  at  that  time  considered  he  was 
out — his  stock  was  in  escrow — this  was  the  first  of 
May. 

(Witness  excused.)     [73] 

Testimony  of  George  R.  Walker,  for  the  Trustee. 

GEORGE  R.  WALKER,  a  witness  on  behalf  of 
the  trustee. 

Direct  Examination. 
(By  Mr.  ANDERSON.) 

I  reside  at  Chehalis — was  appointed  receiver  by 
the  Superior  Court  of  Lewis  County  on  May  7th, 
192.1 — Mr.  Hart  made  an  inventory  of  the  assets 
under  my  supervision — haven't  that  inventory  with 
me — suppose  it  was  turned  over  with  all  the  other 
books  and  papers. 

As  to  my  experience  in  the  mercantile  business — 
have  been  in  the  retail  mercantile  business  for 
a  good  many  years — ^have  been  assessing  merchan- 
dise stores  in  Lewis  County  for  a  number  of  years, 
which  gives  me  quite  an  inside  knowledge  of  mer- 
chandising. 

Q'.  What,  according  to  your  opinion,  was  this 
stock  of  merchandise  and  fixtures  worth  at  market 
prices,  as  of  the  time  you  took  it  in  May,  1921? 

A.  Well,  as  I  remember,  the  invoices  for  the 
stock  and  fixtures  amounted  to  $16,000,  approxi- 
mately— the   price   or   market   value    of   the   mer- 
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chandise  would  be  in  the  neighborhood  of  from  25% 

to  33Va%  less  than  what  the  invoice  would  show. 

As  to  the  condition  of  this  merchandise: — Most 
of  the  stable  articles  like  sheeting,  ginghams  and 
such  as  that  were  all  gone — a  good  many  broken 
lines — a  good  deal  of  winter  ladies'  underwear 
which  there  wasn't  any  sale  for  a  good  many 
months — nearty  every  department  badly  broken  up 
as  far  as  lines  were  concerned — Could  see  the  effect 
of  inexperienced  sales  people  handling  it — articles 
in  boxes  where  they  were  not  supposed  to  be — 
more  or  less  articles  damaged  by  want  of  care — 
kid  gloves  damaged  on  account  of  being  tried  on, 
ripped  and  broken  and  such  as  that.  That  condi- 
tion did  prevail  throughout  the  stock  to  a  certain 
extent. 

The  merchandise  was  clean — nothing  that  you 
would  call  really  old  merchandise  on  hand,  except 
that  there  was  some  merchandise  not  suitable  for 
that  season  of  the  year,  quite  a  good  deal  of  it. 
[74] 

Cross-examination. 
(By  Mr.  McCLURE.) 

Mr.  Hart  took  the  inventory  under  my  direction, 
I  told  him  to  take  what  he  considered  a  fair  inven- 
tory both  for  the  creditors  and  for  ourselves — 
thought  it  should  be  cut  down  25%  simply  because 
merchandise  of  all  kinds  was  dropping  very  fast 
and  there  was  a  good  deal  of  old  merchandise  that 
had  been  bought  at  a  high  price — could  not  tell  the 
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extent  of  this  damage  by  the  salespeople  because  I 
did  not  go  through  the  whole  of  the  stock — it  was 
nothing  unusual — what  you  could  expect  in  a  sale 
such  as  Mr.  Elliott  had  been  conducting. 

I  think  Mr.  Hart  deducted  25%  off  the  merchan- 
dise in  taking  the  inventory,  off  the  invoice.  •-" 

Q.  And  you  think  it  could  have  been  still  further 
reduced  25%? 

A.  Well,  I  think  that  was  little  enough. 

The  concern  had  a  goodwill — of  value — a  very 
good  goodwill — it  stood  well — a  great  many  people 
traded  there. 

Cross-examination. 
(By  Mr.  HULL.) 

The  peculiar  locality  of  the  store  was  very 
valuable — it  was  one  of  the  best  locations  in  Che- 
halis. 

I  have  seen  Mr.  Bach,  the  purchaser  of  the 
store  from  the  receiver  in  bankruptcy,  from  time 
to  time,  and  he  has  always  expressed  his  satis- 
faction, that  he  is  satisfied  with  the  deal.  He  told 
me  that  he  had  done  better  than  he  expected. 

Redirect  Examination. 
(By  Mr.  ANDERSON.) 

Q.  You  figured  you  would  get  $1,000  less  certain 
small  deductions? 

A.  Well,  I  always  consider  a  stock  of  that  kind, 
if  you  have  to  put  it  on  a  forced  sale  and  turn  it 
into  money,  would  not  realize  near  as  much  as  it 
would  to  sell  it  out  in  a  lump  sum,  and  I  claim  we 
got  an     [75]     exceptionally  good  offer  from   Mr. 
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Bach,  because  he  was  anxious  to  locate  in  Chehalis, 
and  in  that  particular  location,  and  I  rather  took 
advantage  of  the  occasion. 

One  of  the  elements  was  the  fact  that  the  busi- 
ness was  a  going  concern  with  a  goodwill. 

I  considered  it  a  very  good  sale. 

(Witness  excused.)     [76] 

Testimony  of  Alfred  E.  Hart,  for  the  Trustee. 

ALFRED  E.  HART,  a  witness  on  behalf  of  the 
trustee. 

Direct  Examination. 
(By  Mr.  ANDERSON.) 

I  went  to  Chehalis  on  November  8,  1920 — went 
back  there  some  time  in  February,  1921 — wrote  a 
letter  to  Mr.  LeSourd  on  April  8th — at  the  time  I 
was  there  in  April  the  business  had  fallen  off 
considerably — sales  not  near  so  much  as  they  had 
been — do  not  remember  the  condition  of  our  indebt- 
edness to  the  Bank  on  April  8th.  I  had  nothing  to 
do  with  the  books. 

It  is  a  fact  that  the  bank  had  made  a  determined 
stand  for  the  payment  of  its  accounts  at  that  time 
but  I  cannot  recall  how  much  we  owed  them. 

Q.  What  did  the  bank  say  to  you  about  the  pay- 
ments of  its  account  April  8th? 

A.  They  thought  they  ought  to  receive  something 
on  their  notes,  that  we  were  not  taking  care  of  them 
—that  they  ought  to  have  at  least  $500.00  or  $1,000 
a  week — think  they  said  that  other  creditors  were 
paid  and  they  were  not. 
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I  did  not  say  that  on  April  8tli,  1921,  Elliott  and  I 
liad  reached  the  conclusion  that  the  store  was  in  a 
position  where  it  had  to  be  wound  up. 

This  letter  was  written  by  me  on  April  8,  1921, 
to  LeSourd  reading,  ''The  sale  is  not  coming  up  to 
expectations,  the  average  sales  not  going  over  $275 
daily  so  far.  As  the  bank  has  taken  a  determined 
stand  for  the  immediate  payment  of  their  loan,  or 
at  least  $1000  weekly,  I  am  fearful  that  some  credi- 
tor may  step  in  and  close  us  up,"  was  based  on  the 
amount  of  business  we  were  doing  and  if  we  had 
to  pay  the  Bank  we  were  satisfied  we  could  not  do 
it,  and  some  of  the  rest  of  the  creditors  would  step 
in. 

Q.  And  further  you  said:  "There  are  several  ac- 
counts long  past  due  and  I  cannot  see  how  they 
can  be  satisfied  to  the  extent  of  allowing  us  to  con- 
tinue much  longer  on  the  basis  we  are  now  conduct- 
ing the  business. "     [77] 

Q.  Is  that  a  fact  that  you  had  gotten  to  a  point 
where  you  were  satisfied  you  could  not  let  the  busi- 
ness continue  any  longer  on  the  basis  on  which  it 
had  run*? 

A.  Without  someone  stepping  in — and  suing  us — 
and  closing  us  up. 

And  to  the  date  when  Mr.  Elliott  concluded  his 
negotiations  with  Carson-Pirie-Scott  company  about 
going  east:  Well,  he  had  been  in  correspondence 
with  them  for  perhaps  two  or  three  weeks — 
just  when  he  concluded  the  arrangements  with  them 
I  did  not  know.    He  had  not  made  any  definite 
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plans  with  Carson,  Pirie,  Scott  &  Company  up  to 
the  time  I  was  elected  on  April  23d,  as  the  proposi- 
tion had  not  been  accepted  by  them — think  it  was 
a  week  or  ten  days  before  he  left. 

I  did  not  tell  the  people  at  Chehalis  generally  that 
I  was  going  to  succeed  Mr.  Elliott — nor  the  bank, 
until  after  it  was  consummated,  when  I  think  I 
told  them  I  was  going  to  take  charge  of  the  store — 
talked  with  Mr.  Dan  Coffman,  told  him  I  was  going 
to  take  charge  as  soon  as  Mr.  Elliott  left,  that  we 
were  going  to  continue  the  business  and  pay  our 
bills  as  we  had  been  doing — don't  know  just  what 
I  wrote  Mr.  LeSourd. 

The  banker  knew  from  our  deposits  that  the  sales 
were  not  going  well,  that  they  were  running  only 
$275,00'  daily — told  him  that  in  order  to  do  any 
business  at  all,  we  had  to  slash  prices  to  such  an  ex- 
tent it  would  mean  there  would  be  no  surplus  over 
and  above  the  liquidation  of  the  wholesale  bills  and 
what  was  due  the  bank. 

Mr.  Elliott  was  always  very  optomistic  about 
this  business. 

The  advertisement  for  the  sale  in  April  stated 
that  we  were  closing  out — ran  this  advertisement 
during  April — were  running  ads  in  the  papers, 
''Closing  Out  Sale". 

I  expected,  from  these  different  sales  we  were 
running,  that  we  might  be  able  to  continue  the 
business  until  we  had  paid  up. 

Q.  Mr.  Hart,  during  all  of  the  year  1921  isn't  it 
a  fact  that  you  were  making  an  effort  to  close  out 
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the    store   in   bulk    to    any   purchaser     [78]     who 

would  come  along? 

A.  We  were  trying  to  reduce  the  stock  to  a  sum 
where  we  could  sell  it. 

I  would  not  say  we  were  negotiating  with  pros- 
pective purchasers  during  each  month  in  1921. 

It  was  the  plan  of  the  bankrupt  to  so  reduce  the 
stock  to  a  figure  in  the  neighborhood  of  practically 
$10,000  or  $12,000  so  we  could  find  a  purchaser  who 
would  take  the  business  over — cannot  say  how  long 
this  plan  was  in  effect,  or  how  many  months.  It 
might  have  been  two  or  three  months. 

I  went  there  in  February.  In  March  we  were 
running  sales  so  as  to  pay  off  our  indebtedness  and 
reduce  the  stock. 

Q.  And  also  to  close  out  the  store? 

A.  If  we  could  find  a  buyer,  yes. 

As  to  my  experience  in  the  retail  dry-goods  busi- 
ness, I  had  been  in  the  business  myself,  had  worked 
for  department  stores — five  or  six  years  in  the 
retail  end  of  it  and  seven  and  one-half  in  the  whole- 
sale. 

Q.  Let  me  ask  you  if  on  April  13th,  you  and  Mr. 
Elliott  had  not  reached  the  conclusion  that  this 
business  must  be  wound  up,  that  you  could  not 
meet  your  obligations  that  were  coming  due,  and 
there  was  imminent  danger  of  a  receivership? 

A.  Well,  this  business  had  dropped  off  to  such 
an  extent  that  we  could  not  meet  the  bills. 

Q.  Wasn't  that  discussed  between  you? 
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A.  Yes,  what  was  going  to  be  done  if  we  could 
not  pay  our  bills,  yes. 

Q.  Isn't  it  a  fact  that  on  April  13th  it  had  been 
determined  that  Mr.  Elliott  would  leave  the  Com- 
pany and  go  to  Chicago? 

A.  I  am  unable  to  say  on  just  what  date. 

Q.  Refresh  your  recollection  by  looking  at  your 
letter  dated  April  13th,  what  do  you  say? 

A.  Well,  that  letter  doesn't  state  definitely  about 
Elliott's  going.     [79] 

Q.  No,  it  does  not  say  when  he  is  going,  but  it 
does  say  it  has  been  determined  he  is  going. 

A.  Yes,  it  was  understood  that  he  would  go  some- 
time very  soon. 

Q.  Didn't  Mr.  Elliott  state  to  you  at  that  time 
that  he  could  not  see  how  at  the  rate  business  was 
going,  that  they  were  going  to  meet  their  obliga- 
tions ? 

A.  To  the  effect  that  we  were  not  able  to  meet 
our  bills  as  they  came  due. 

Q.  That  had  been  talked  over  between  you 
people? 

A.  Yes. 

Mr,  Elliott  offered  this  business  for  sale  to  the 
Mottman  Mercantile  Company  of  Olympia  in  April, 
1921 — took  it  up  with  the  son  who  is  in  business 
in  Chehalis — they  did  not  make  any  offer  that 
I  know  of. 

Q.  As  early  as  April  28,  1921,  is  it  not  a  fact, 
knowing  conditions  there  as  to  your  assets,  also 
your  liabilities,  that  you  believed  that  the  creditors 
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would  be  fortunate  in  receiving  75  cents  on  the 

dollar  on  their  claims? 

A.  No,  sir. 

Q.  Refresh  your  recollection  by  your  letter  of 
April  28  to  Mr.  LeSourd,  isn't  that  a  fact? 

A.  Just  as  I  stated  in  the  letter. 

Mr.  McCLURE.— I  would  like  to  ask  Mr.  Hart  a 
question  about  this  letter. 

Mr.  ANDERSON.— All  right. 

(In  response  to  questions  by  Mr.  McClure:) 

I  went  to  Chehalis  in  regard  to  this  business  at 
the  request  of  Mr.  LeSourd — for  the  O'Brien  in- 
terests, the  stock  interests — and  while  there,  I  wrote 
these  various  letters  to  Mr.  LeSourd  as  to  what 
I  found — that  is  the  reason  I  wrote  those  letters 
in  this  way. 

Mr.  McCLURE. — I  object  to  the  interrogatory 
and  to  the  letter  itself  on  the  ground  that  it  is  a 
communication  between  stockholders,  and  not  bind- 
ing on  the  creditors. 

The  COURT; — Well,  he  was  put  in  charge  of  the 
business  at  that  time.     [80] 

Mr.  McCLURE. — No,  there  is  no  testimony  to 
that  effect. 

The  WITNESS. — I  was  in  charge  just  in  name 
until  after  he  left. 

The  COURT.— Well,  he  left  on  the  27th. 

Mr.  ANDERSON.— April  28th.  He  was  the  man 
in  charge. 

The  COURT. — The  letter  may  be  read;  excep- 
tion. 

(Letter  read.) 
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Q.  That  stated  exactly  the  condition  there  as  I 
understood  it. 

A.  None  of  the  creditors  that  I  knew  of,  except 
the  Western  Dry  Goods  Company,  were  sending  re- 
presentatives to  Chehalis,  during  April  while  I  was 
there,  demanding  payment — Mr.  Beamer,  of  that 
Company,  came  down.  We  received  some  letters 
requesting  payment  in  April. 

I  assisted  the  receiver  in  taking  the  inventory 
made  by  him.  That  was  taken  on  the  basis  of  what 
the  goods  were  marked — the  invoice  price.  I  also 
assisted  in  taking  the  inventory  just  before  Mr. 
Elliott  left — on  the  same  basis.  Mr.  Elliott  was 
still  there  when  we  started  taking  the  latter — some 
time  in  April — don't  just  remember  the  date.  It 
took  us  three  or  four  days  to  write  it  up. 

Cross-examination. 
(By  Mr.  McCLURE.) 

I  talked  with  Mr,  Dan  Coffman  at  the  bank — a 
day  or  two  prior  to  Mr.  Elliott's  leaving,  or  after — 
might  have  been  about  April  28th — think  I  was  mak- 
ing a  deposit  when  the  question  came  up — told  Mr. 
Coffman  that  Elliott  had  gone  away.  He  asked 
what  was  going  to  be  done  about  the  business.  I 
said,  so  far  as  I  knew  it  was  going  to  continue — 
as  a  going  concern. 

My  idea  in  writing  this  letter  to  Mr.  LeSourd 
in  April,  in  which  I  said  that  in  order  to  do  any 
business  at  all,  we  would  have  to  slash  prices  to 
such  an  extent  that  it  would  mean  no  surplus  over 
and  above   the  liquidation   of  the   wholesale   bills 
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and  the  bank — my  idea  was  that  the  debts  would  be 
paid,  but  that  there  would  be  nothing  left  for  the 
stockholders.  That  was  my  idea  up  to  the  date 
of  the  appointment  [81]  of  the  State  Court  Re- 
ceiver. 

I  might  have  suggested  to  Mr.  Elliott  that  I 
would  go  to  the  O'Briens  and  make  an  offer  for  the 
purchase  of  the  capital  stock,  about  April  13th. 
I  might  have  done  so,  we  talked  it  over  on  several 
occasions,  about  buying  it.  My  idea  then  was  that 
the  capital  stock  still  had  value. 

There  was  no  reason  to  change  that  opinion  up 
to  the  day  of  the  appointment  of  the  Receiver;  in 
fact,  I  thought  so  much  about  the  possible  success 
of  the  store  that  I  worked  for  several  months  just 
for  expenses  alone,  thinking  we  might  be  able  to  get 
that  at  a  figure  we  could  handle  it.  I  had  faith  in  the 
store. 

I  knew  O'Brien  very  well.  He  was  very  anxious 
to  save  his  investment  there.  I  also  knew  that  El- 
liott wanted  to  save  the  loan. 

Redirect  Examination. 
(By  Mr.  ANDERSON.) 

Q.  I  want  to  ask  the  witness  if  you  do  not  think 
you  are  mistaken  when  you  said  you  told  Mr.  Coff- 
man,  on  April  28th,  that  this  business  was  going  to 
continue  as  a  going  concern,  after  refreshing  your 
recollection  by  the  fact  that  you  were  advertising 
in  the  newspaper  that  you  were  closing  out  your 
store  ? 

A.  I  did  not  think  any  other  way,  because  I  did 
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not  know  at  that  time  what  else  would  be  done; 
and  so  I  just  told  Mr.  Coffman  that,  so  far  as  I 
knew,  everything  would  go  on  and  we  would  con- 
tinue to  pay  our  bills.  I  did  not  know,  absolutely, 
that  it  would  not  go  on  very  long,  no. 

(Witness  excused.)     [82] 

Mr.  ANDERSON. — To  save  time  and  to  save  the 
taking  of  depositions  of  Carson,  Pirie,  Scott  &  Co., 
I  agreed  with  their  counsel  that  letters  between  the 
two  might  be  put  in  evidence  upon  the  assurance 
of  Mr.  Woodley  that  they  were  true  copies  and 
they  agreed  Mr.  Climenson  might  testify  as  to  the 
condition  of  the  accounts  of  the  several  creditors 
from  itemized  statements  furnished  to  him  at  his 
request  by  the  several  creditors. 

Mr.  McCLURE. — Said  testimony  to  be  subject 
to  correction  in  the  course  of  the  trial  of  any  errors 
shown  by  the  record  in  the  Court. 

Mr.  WOODLEY.— No  objection.     [83] 

.Testimony  of  S.  G.  Climenson,  for  the  Trustee. 

S.  G.  CLIMENSON,  a  witness  on  behalf  of  the 
trustee. 

Direct  Examination. 
(By  Mr.  ANDERSON.) 

I  am  the  trustee  in  this  matter.  Being  unable  to 
get  at  the  items  of  the  accounts  of  the  several  cred- 
itors from  an  examination  of  the  bankrupt's  books, 
I  procured  statements  from  all  the  creditors  except 
one,  Landon  Hersheimer  Company,  which  has  a 
claim  of  $642.50,  also  with  the  further  exceptions  of 
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Mr.  Abel,  Allen-Nugent  Company  and  Louis  Cohen, 
whose  claims  have  been  filed  since  I  sent  for  the 
statements  from  creditors.     I  have  no  idea  whether 
they  were  creditors  the  first  of  January  or  later. 

With  three  exceptions  these  itemized  statements 
tallied  with  the  proofs  of  claims.  There  were  slight 
discrepancies  in  three  of  them,  Bee-Nuggett  Pub- 
lishing Company,  Nonatuck  Silk  Company  and 
Twin  City  Feed  Company — considerably  less  than 
$10  in  each  instance. 

(The  statements  of  accounts  of  various  creditors 
were  received  in  evidence,  and  marked  Trustee's 
Exhibit  ^'H,") 

I  have  practiced  law  for  some  time — am  also  an 
accountant — ^have  made  a  summary  from  these 
statements,  showing  the  amounts  of  the  indebted- 
ness of  the  bankrupt  to  its  several  creditors  as  of 
January  1, 1921,  also  of  the  amounts  of  merchandise 
sold  by  them  to  the  bankrupt  and  of  the  payments 
made  to  them  on  account  from  that  date  to  the 
bankruptcy. 

The  percentage  figures  shown  in  the  column  on 
the  extreme  right  of  this  sheet,  headed  "Percentage 
of  Debt  Paid,"  is  the  percentage  of  the  payment 
made  to  the  creditors  on  each  individual  claim  dur- 
ing the  year  1921,  on  their  entire  indebtedness. 

The  next  column  to  the  left,  this  first  column, 
showing : 

20%,  opposite  Bee-Nuggett  Pub.  Co. 
9%,  opposite  Fleischner-Mayer  &  Co. 
9%,  opposite  Royal  Worcester  Co. 
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67%,  opposite  Coffman-Dobson  Bank, 
55%,  opposite  Carson,  Pirie,  Scott  &  Co. 

These  are  the  five  accounts  that  have  been  ob- 
jected to  by  the  trustee.  [84]  The  first  one,  that 
of  the  Bee-Nuggett  Co.,  showed  a  balance  due  on 
January  1,  1921,  of  $339.50.  Since  that  date,  pay- 
ments were  actually  made  to  it  in  excess  of  the  cur- 
rent bills  for  goods  furnished  by  it  to  the  bankrupt 
during  that  period,  resulting  in  a  20%  application 
on  the  old  indebtedness  existing  as  of  January  first, 
and  making  its  present  claim,  as  filed  in  bank- 
ruptcy, $274.25.  In  other  words,  all  goods  fur- 
nished in  192.1  were  paid  for  100  cents  on  the  dollar, 
and  it  received  an  amount  of  payment  over  and 
above  that,  equivalent  to  20%  on  the  balance  due  it 
on  January  1,  1921.  The  same  thing  applies  to  the 
three  other  claims. 

In  the  case  of  the  bank:  The  bank  statement 
shows  that  there  was  $5,500.00  due  it  on  January 
1st,  that  they  advanced  $800.00  later  and  were  paid 
$4,000.00,  leaving  their  present  claim  around 
$1,800.00— or  67%  of  the  old  indebtedness  paid. 

This  statement  (trustee's  summary)  shows  that 
of  the  $13,000.00  paid  to  the  creditors  during  that 
period,  64%  went  to  the  bank  and  Carson,  Pirie, 
Scott  &  Co. — during  the  four  months  preceding 
Bankruptcy.  All  other  creditors  got  $4,800;  and 
these  two  creditors  got  $8,500. 

To  be  exact,  the  period  during  which  these  pay- 
ments were  made  exceeded  the  ''four  months 
period"  somewhat;  they  ran  back  to  January  1st, 
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and  the  date  of  bankruptcy  Avas  May  13th.     That 
is  the  time  we  took,  the  first  of  the  year.     They  were 
put  into  the  hands  of  the  Receiver  in  the  State 
Court  on  May  7th,  I  think. 

Mr.  HULL.— Do  you  contend  that  is  in  full?  It 
is  simply  a  summary. 

Mr.  ANDERSON. — It  is  a  summary,  that  is  all. 

Mr.  HULL. — It  has  no  value  as  evidence. 

Mr.  ANDERSON. — Yes,  it  has  value  as  evidence. 
It  is  a  summary  of  what  those  books  show  and  what 
the  witness  has  said,  instead  of  having  the  Court  go 
through  it  and  make  a  tabulation  himself. 

Mr.  McCLURE. — ^I  desire  to  interrogate  the  wit- 
ness— I  suppose  your  Honor  will  let  it  in  for  the 
Court's  information  and  convenience.     [85] 

The  COURT.— Yes. 

Mr.  McCLURE.— I  will  formally  object  to  it. 

The  COURT. — Objection  overruled;  exception  al- 
lowed. 

(Trustee's  summary  received  in  evidence  and 
marked  Trustee's  Exhibit  ''I.") 

In  further  explanation  of  Trustee's  Exhibit  *'I": 

Where  the  figure  "O"  appears  in  the  second 
column,  it  means  that,  according  to  the  statement 
furnished  me  by  that  creditor,  there  was  no  balance 
due  it  on  January  first. 

(At  request  of  Mr.  Anderson,  the  witness  marks 
'' purchases"  and  "payments"  at  the  heads  of  the 
columns  on  Trustee's  Exhibit  "I.") 

Turning  to  the  account  of  (i.  e.,  the  statement 
furnished  by)  Bee-Nuggett  Co.,  this  shows: 
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Balance   due   January    1st $339.50 

Payments  since: 

April    4   339.50 

April  25   234.50     574.00 

Goods  and  services  furnished  since: 

January    234.50 

February    154.50 

March   31.50 

April 68.25 

May   15.00     503.75 

EXCESS   70.25  70.25 

Amount  of  Claim $269.25 

Mr.  ANDERSON".— We  are  taking  the  results  of 
the  payments,  taken  together.  *  *  *  and  it  is 
our  theory  of  the  law;  where  a  creditor  furnishes  cur- 
rent merchandise  and  then  is  paid  for  it,  within  the 
meaning  of  the  Bankruptcy  Act,  within  the  ''four 
months  period,"  one  offsets  the  other;  and,  in  the 
meaning  of  the  state  law  relating  to  preferences,  it 
means  that  during  the  period  of  insolvency  one  can 
balance  the  other.     *     *     * 

The  COURT. — You  are  ignoring  the  old  rule  that 
a  payment  on  account  applies  to  the  oldest  part  of  it. 
[86] 

Mr.  ANDERSON. — It  is  my  understanding  that 
under  the  common  law  the  payment  relates  back  to 
the  oldest  part  of  the  account,  but  in  the  meaning  of 
a  preference  under  the  Bankruptcy  Act,  the  courts 
segregate  the  period  of  four  months  and  allow  one 
to  offset  the  other;  and  if  there  is  no  depletion  of 
the  estate  as  a  result  of  the  dealings,  no  preference 
has  taken  place. 
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Turning  to  the  statement  furnished  by  Royal 
Worcester  Co.,  this  shows: 

Balance  due  January  1st $158.25 

Payments  since: 

March     4    142.25 

"       18    14.50 

"       29    16.00 

"       25    3.00     175.75 

Goods   furnished   since : 

January    2.75 

February    13.38 

8.81 

March  23   18.74 

117.48     161.16 

EXCESS    14.59  14.59 

Amount  of  Claim 143.68 

That  shows  9%  of  the  old  indebtedness  paid. 
Turning  to  the  statement  furnished  by  Fleisch- 
ner-Mayer  Co.,  this  shows: 

Balance  due  January  1st 2,714.59 

Payments     since      1,717.26 

Goods    furnished    since     1,496.77 

EXCESS  220.49  220.49 

Amount  of  Claim 2,494.10 

That  results  in  a  payment  of  9%  on  their  old  ac- 
count. 

(Discussion  between  counsel  as  to  trustee's  cor- 
respondence re  Fleischner-Mayer's  claim.) 

Mr.  ANDERSON.— Mr.  Hull,  can  we  not  stipulate 
that  the  debits  and  credits  shown  in  reference  to  the 
bank's  claim  are  correct?      [87] 

Mr.  HULL. — With  the  corrections  that  were  made 
on  the  last  item,  a  credit  of  $200  on  January  1st  on 
the  note  of  $2,600,— the  credit  should  be  $143.08. 
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Mr.  ANDEESON. — We  have  a  corrected  claim 
filed,  and  have  corrected  our  objections  to  it. 

Mr.  ANDERSON.— Do  I  understand  the  last  item 
of  $143.08  was  the  balance  on  deposit  in  the  bank 
which  the  bank  appropriated  and  applied  to  its  in- 
debtedness ? 

Mr.  HULL. — Yes,  they  simply  exercised  their 
right  of  setoff,  and  applied  it  on  the  matured  note. 

Cross-examination. 
(By  Mr.  McGLURE.) 

In  making  up  my  analysis,  I  have  not  assumed  all 
through  that  the  current  bills  were  paid  in  due 
course  of  business  as  they  matured — I  did  not  find 
that  to  be  the  case. 

Q.  Well,  what  is  the  basis  of  your  computation  I 

Mr.  ANDERSON. — I  object  to  that  as  not  proper 
testimony,  that  is  a  matter  of  argument. 

The  COURT. — He  may  answer;  exception  allowed. 

A.  To  the  first  part  of  your  question  I  should  say 
that  the  bills  were  not  paid  in  due  course  of  busi- 
ness. 

A.  Take  the  claim  of  the  Western  Dry  Goods  Com- 
pany, Trustee's  Exhibit  "H";  which  shows  that  on 
January  1st,  1921,  there  was  an  indebtedness  of 
$904.66,  and  after  that  day  various  invoices  of  goods 
were  purchased  by  the  bankrupt  and  payments 
made  by  the  bankrupt,  one  of  these  payments  being 
a  substantial  sum  of  $331.15  on  March  15,  and  an- 
other $492.32  on  April  25,  1921,— 

A.  Yes. 

Q.  Now,  in  your  computation,  on  what  invoices 
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were  the  two  payments  I  have  mentioned  applied? 

A.  In  my  computation  they  were  not  applied  on 
any  invoices,  but  the  payments  were  applied  against 
the  indebtedness  that  arose  after  [88]  January 
1st,  1921. 

That  is  the  basis  of  my  computation  in  this  case 
and  all  other  cases — I  made  it  for  the  purpose  of 
arriving  at  an  equitable  result. 

The  COURT. — I  think  the  witness  should  be  per- 
mitted to  explain. 

A.  I  am  going  to  explain  not  only  the  figures,  but 
the  theory  *  *  *  to  explain  the  theory,  I  must 
explain  the  reason  for  the  theory. 

When  Mr.  Abel  came  to  us,  about  May  first,  it 
was  understood  that  something  had  to  be  done  with 
the  bankrupt  concern  for  the  reason  that  it  was 
claimed  that  the  bank  was  refusing  to  pay  the  El- 
liott-O'Brien Company's  checks  until  they  had  their 
money — have  no  personal  knowledge  as  to  whether 
that  was  true — being  the  attorney  for  the  Seattle 
Merchants  Association,  I  was  requested  by  Mr. 
Gounce,  the  manager  of  the  association,  to  inform 
them  what  action  should  be  taken.  The  stock- 
holders were  not  available,  so  an  assignment  for 
benefit  of  creditors  was  out  of  the  question,  and  a 
suit  for  a  receivership  was  necessary.  After  the 
concern  went  into  bankruptcy,  various  rumors  came 
to  our  ears  about  the  Carson-Pirie- Scott  claim — 
that  they  had  put  on  large  sales  there  and  taken 
the  money.  Then  when  I  was  appointed  trustee, 
Mr.  Walker,  the  receiver,  said  he  had  all  the  books 
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that  were  turned  over  to  him,  and  they  were  turned 
over  to  me  as  trustee.  But  I  could  not  find  any  can- 
celled checks,  or  check-stubs ;  and  the  books  were  not 
in  such  form  as  to  show  the  indebtedness  to  each  in- 
dividual. So  I  simply  sent  out  notices  to  all  the 
creditors  to  give  me  a  statement,  to  arrive  at  who 
got  the  payments — we  simply  took  the  period  of 
four  months,  or  practically  from  the  first  of  the 
year,  to  see  whether  or  not  any  large  creditors  had 
been  paid  at  that  time. 

The  books  showed  that  they  had  always  owed  past 
due  money.  They  owed  considerable  money  in  1920, 
more  than  they  did  in  1921.  Their  sale  in  Novem- 
ber reduced  it  about  $4,000,  but  they  did  not  re- 
duce it  any  further,  except  the  indebtedness  was 
switched — the  bank  got  paid  off,  and  Carson-Pirie 
got  reduced  considerabl}^ ;  but  they  owed  [89]  other 
creditors  larger  amounts.     *     *     * 

These  payments  to  the  Western  Dry  Goods  Com- 
pany were  simply  applied  (under  my  theory)  as  far 
as  they  went  on  the  goods  furnished  in  1921.  They 
were  insufficient  to  pay  for  the  same,  and  therefore 
they  have  received  nothing  on  their  old  indebted- 
ness. Under  the  theory  I  am  presenting  in  this 
case,  I  consider  that  there  has  been  no  preference  in 
the  case  of  the  Western  Dry  Goods  Co.  *  *  *  I 
will  say  this  in  regard  to  the  Western  Dry  Goods 
Company,  that  it  is  picked  out  apparently  in  this 
case  because  of  the  amount  of  payments  that  it  re- 
ceived right  at  the  later  period.  It  is  quite  true  that 
Mr.  Beamer,  apparently,  from  the  testimony  here, 
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was  absolutely  satisfied  that  the  concern  was  going  to 
run,  in  spite  of  the  fact  that  correspondence  was 
already  had  between  these  parties  that  it  was  going 
to  close  up,  three  weeks  before. 

Fleischner-Mayer  likewise  had  received  quite  a 
large  sum  of  money,  $1,717.26,  as  you  will  notice. 
One  difference  was:  If  the  Western  Dry  Goods 
Company  had  received  $200  more  they  would  have 
been  in  the  same  position  as  Fleischner-Mayer,  be- 
cause they  (Fleischner-Mayer)  received  a  little  on 
the  old  indebtedness. 

(Here  follows  extended  discussion  between  coun- 
sel and  the  referee,  as  to  the  theory  presented  by 
the  trustee — attempting  to  define  same — part  of 
which  is  as  follows:) 

The  COURT.— Mr.  McClure's  theory  is  that  this 
business  was  running  along  in  the  ordinary  way,  all 
purchases  were  made  in  the  due  course  of  business 
and  all  bills  paid  in  due  course,  and  right  up  to  the 
time  they  had  to  quit. 

Mr.  ANDERSON. — Yes,  and  it  is  our  theory  that 
they  were  not  paid  in  due  course.  Debts  were  ac-  M 
cumulating  and  getting  past  due  all  the  time,  all 
during  the  period  of  1921.  In  other  words,  the 
company  was  insolvent  from  1921  down  to  the  date 
they  closed,  because  they  were  not  paying  their  bills 
in  due  course,  when  they  became  due  in  the  ordinary 
course  of  business.     [90] 

(By  Mr.  McCLURE.) 

Q.  Take  the  claim  of  Marshall-Field  Company^ 
as  to  that  company  there  was  nothing  due  on  the 
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first  of  January,   and  after  that  merchandise   of 

$697.83  was  received  and  nothing  paid? 

A.  Yes. 

Q.  And  yet,  the  Western  Dry  Goods  Co.  and 
Fleischner-Mayer  received  large  sums  of  money 
after  January  1st,  on  current  invoices.  What  is 
the  trustee 's  analysis  of  the  situation  with  respect  to 
a  preference  *  *  *  as  between  Western  Dry 
Goods  Company  and  Marshall-Field  &  Company? 

A.  You  mean  in  the  eye  of  the  law,  or  actual  fact 
of  payment? 

Q.  I  mean  your  view — you  are  a  lawyer.  Was 
there  a  preference  in  favor  of  the  Western  Dry 
Goods  Compan}^  as  compared  with  Marshall-Field 
&  Company? 

A.  Yes,  my  view  undoubtedly  is  that  if  Marshall- 
Field  &  Company  had  had  a  man  on  the  ground  and 
was  as  energetic  as  some  of  the  creditors,  they 
would  have  got  some  money  also. 

Q.  Is  that  the  only  answer  you  can  give  to  the 
question  ? 

A.  That  is  the  only  answer  I  can  give  you,  other- 
wise everybody  has  a  preference  over  everybody 
else  unless  you  take  the  actual  percentage.  We 
have  to  have  some  starting  point  and  some  point  to 
arrive  at.     I  have  taken  four  months. 

Q.  If  you  are  satisfied,  I  will  be  satisfied  with 
your  answer. 

A.  It  is  a  very  hard  question  to  answer,  Mr.  Mc- 
Clure,  because  you  can  readily  see  we  have  to  take 
the  entire  cash  derived  for  the  period  of  insolvency 
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and  prorate  it,  which  would  make  an  adjustment  for 

every  creditor. 

My  investigation  of  the  accounts  of  the  creditors 
was  confined  to  the  creditors  filing  claims.  I  might 
say  that  there  was  $2,000  paid  off  and  we  do  not 
know  whom  it  was  paid  to.  The  books  do  not  show 
the  creditors  paid,  and  we  have  no  claims  filed,  and 
we  cannot  establish  who  they  are;  in  other  words, 
there  was  $2,000  existing  the  [91]  first  of  Jan- 
uary, about  $2,000 — wasn't  it  Mr.  Woodley,  you 
checked  it  over  with  me? 

Mr.  WOODLEY. — I  do  not  remember. 

The  WITNESS.— Whatever  it  was,  I  do  not  abso- 
lutely know  who  the  creditors  were,  have  no  knowl- 
edge. All  we  can  do  is  take  the  people  who  are  be- 
fore us. 

(Witness  excused.)     [92] 

Testimony  of  William  F.  Elliott,  for  the  Trustee 
(Recalled — Cross-examination) . 

WILLIAM  F.  ELLIOTT,  a  witness  on  behalf  of 
the  trustee,  recalled  for  further  cross-examination. 

Cross-examination. 
(By  Mr.  WOODLEY.) 

The  inventory  figures,  about  which  I  testified 
yesterday,  which  I  completed  on  the  night  before  I 
left  Chehalis,  April  27th,  were,  as  I  recollect: 
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Merchandise   stock    $16,000.00 

Fixtures     4,000.00 

Accounts  receivable    500.00     (at  least) 

Totaling $20,500.00 

That  $16,000.00  of  inventory  value  was  made,  as 
near  as  I  could  figure  it,  at  the  market  value  at 
that  time.     By  that  I  mean  the  replacement  value. 

At  that  time  the  stock  received  before  the  first  of 
the  year  was  heavier  than  the  stock  we  had  received 
after  the  first  of  the  year,  a  good  deal  heavier. 

On  the  occasion  when  Mr.  LeSourd  Avas  down  at 
Chehalis,  on  April  22d,  we  made  up  a  list  of  the  in- 
debtedness, which  showed  when  the  indebtedness  fell 
due  with  discount,  or  net.  That  list  approximately 
shows  the  state  of  our  merchandise  accounts  on 
April  22,  1921 — and  the  months  in  which  they  fell 
due  and  the  creditors  to  whom  due  in  those  months. 
There  might  have  been  a  few  items  that  were  not 
exactly  right,  but  the  amounts  were  approximately 
correct — within  $100.  Absolutely  everything  was 
taken  off  of  our  books  according  to  our  ledger  ac- 
count.    [93] 

Mr.  CLIMENSON.— This  purported  statement  of 
accounts  shows  a  very  small  amount  due  in  January. 
All  the  rest  of  the  indebtedness  came  along  after 
that  period.  This  $1,200  undoubtedly  corresponds 
with  his  $1,200  of  past  due  bills. 

The  WITNESS.— ''Past  due"  is  ''Due";  they 
mean  the  same  (in  this  statement  and  on  our  books). 

Mr.  ANDERSON.— And  you  had  a  bunch  that  feU 
due  in  January  and  another  that  fell  due  in  Deeem- 
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ber.     Now  if  this  was  written  ofl  (made  out)  the 
31st  of  December,  the  bills  that  were  not  paid  up  to 
December  first  were  past  due  bills,  and  the  bills  that 
fell  due  during  December — 

A.  Were  past  due. 

These  other  items  here,  Bee-Nuggett,  etc. — I  can- 
not tell  whether  they  were  past  due — ^some  possibly 
were — the  1920  taxes  were  not  due  until  this  year — 
the  1921  taxes  were  not  due  until  next  year — our 
overdraft  at  the  bank  was  due  in  April,  yes,  and  we 
renewed  our  notes  at  the  bank,  $5,500.00'. 

Q.  You  would  have  constantly  renewed  your 
notes  at  the  bank? 

A.  Our  notes  up  to  January  first  had  been  on  de- 
mand. The  scattered  accounts  would  have  taken 
care  of  themselves.  We  seldom  let  them  go  over, 
except  the  Bee-Nuggett  account.  It  went  over  only 
two  months.  But  the  other  scattered  accounts,  we 
always  took  care  of  them  as  they  fell  due. 

(The  list  of  indebtedness  referred  to  was  ad- 
mitted in  evidence  as  "Respondent's  Exhibit  1.") 
[94] 

Testimony  of  D.  T.  Coffman,  for  Respondents. 

D.  T.  COFFMAN,  a  witness  on  behalf  of  the  re- 
spondents. 

Direct  Examination. 
(By  Mr.  HULL.) 

I  am  the  cashier  of  the  Coffman-Dobson  Bank, 
one  of  the  claimants  here — the  one  who  negotiated 
with  the  Elliott-O'Brien  Company  most  of  the  mat- 
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ters  that  they  had  up  with  the  bank. 

Elliott-O'Brien  Company's  statement  of  Decem- 
ber 31,  1920,  now  shown  me,  was  handed  to  me  by 
Mr.  Elliott  in  the  usual  course  of  business. 

(Elliott-O'Brien  Company's  Statement  of  Decem- 
ber 31,  1920,  was  admitted  in  evidence,  as  ''Respond- 
ents' Exhibit  2.") 

Thereafter  I  discussed  with  Mr.  Elliott  the  condi- 
tion of  his  business,  from  time  to  time.  These  con- 
versations did  not  disclose  any  material  change  in 
the  condition  of  the  business — showing  a  margin 
of  surplus  over  the  debts. 

Q.  Now,  Mr.  Coffman,  when  did  you  first  learn 
of  any  difficulty  with  the  Elliott-O'Brien  Company? 

Mr.  ANDERSON.— I  object  to  that  as  imma- 
terial. 

The  COURT.  —  Objection  overruled;  exception 
allowed. 

A.  The  3d  or  4th  of  May.  Some  checks  came 
through  bearing  the  indorsement  of  Elliott-O'Brien 
Company,  from  one  of  the  other  banks  in  the  city. 
We  immediately  went  up  to  our  attorney,  Mr.  Hull, 
and  asked  him  if  he  knew  of  any  trouble;  and  he 
took  it  up  with  one  of  the  other  attorneys  in  town 
and  reported  that  he  was  the  representative  of 
Elliott-O'Brien  Company  and  he  had  had  a  con- 
ference with  the  Seattle  Men's  Association.  On 
receipt  of  that  advice  we  charged  the  account  wdth 
the  balance  and  applied  it  on  our  note  which  was 
past  due. 

Up  to  that  time  the  Elliott-O'Brien  Company  had 
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been  carrying  a  balance  in  their  account  practically 

the  same  amount  as  they  had  for  years. 

During  the  month  of  March,  or  thereabouts,  the 
stock  of  Charles  O'Brien  and  the  other  O'Briens 
had  been  deposited  in  our  bank  in  [95]  our  bank 
in  escrow  for  some  period  of  time — purchased  by 
Mr.  Elliott,  under  conditions  attached  to  the  escrow. 

Mr.  HULL.— That  is  all. 

Cross-examination. 
(By  Mr.  ANDERSON.) 

The  three  notes,  which  we  held,  dated  January  1^ 
1921,  fell  due  April  1st.  As  to  making  a  demand 
for  payment,  we  called  Mr.  Elliott  over  and  asked 
him  what  he  could  do  about  it.  He  said  they  could 
make  payments  of  a  thousand  dollars  a  week  on 
those  notes,  as  the  outcome  of  this  sale  which  they 
were  going  to  have. 

I  don't  think  I  made  complaint,  either  to  Mr. 
Elliott  or  Mr.  Hart,  that  they  were  paying  off  the 
merchandise  creditors  and  letting  the  bank  go.  We 
thought  it  was  time  that  they  would  reduce  and 
they  made  a  voluntary  statement  that  they  would 
make  a  reduction  to  us  of  a  thousand  dollars  a 
week. 

They  had  closing  out  signs  on  their  building,  dur- 
ing 1921.  It  was  not  generally  understood,  however, 
in  Chehalis,  that  they  were  going  to  close  their  busi- 
ness, close  out  as  fast  as  they  could — they  were  not. 

Q.  Didn't  you  know  they  were  advertising  for  a 
purchaser  to  sell  out? 
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A.  We  supposed  that  they  were  going  to  continue 
in  business. 

Q.  The  question  was  whether  you  knew  they  were 
looking  for  a  purchaser? 

A.  I  knew  they  had  purchasers  in  view. 

Q.  You  knew  they  were  planning  to  sell  out  and 
quit? 

A.  Not  unless  they  found  a  purchaser. 

Q.  If  they  could  get  one  they  would,  and  they 
were  looking  for  one.  When  did  you  first  learn  of 
that  fact? 

A.  Along  about  the  15th  or  16th  of  April  pos- 
sibly.    [96] 

Q.  When  did  you  first  learn  that  Elliott  was  go- 
ing to  leave  the  Company  and  go  to  Chicago  ? 

Mr.  HULL. — I  hardly  think  this  is  cross-examina- 
tion. 

The  COURT. — He  may  answer  if  he  knows. 

A.  I  don't  know  as  I  knew  that  definitely  until 
after  he  had  left.  Mr.  Hart  came  in  and  told  us 
he  had  gone. 

I  did  not  know  on  the  23d  of  April  that  Mr.  Hart 
had  been  elected  secretary  of  the  concern  in  place 
of  Mr.  Elliott,  resigned — don't  think  I  knew,  before 
the  change  actually  was  made,  that  they  planned  on 
substituting  Hart  for  Elliott.  Our  records  prob- 
ably show  when  the  signature  card  was  changed. 
I  do  not  know  when  that  occurred.  In  the  regu- 
lar course  of  business  it  would  not  necessarily  have 
been  at  the  time  the  election  took  place ;  I  think  Mr. 
Elliott  signed  checks  up  until  the  night  he  left. 
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I  do  not  know  as  to  whether  there  was  an  over- 
draft at  the  bank  during  April,  1921 — ^presume  the 
ledger  sheet  would  show. 

The  COURT. — Did  this  company  do  all  its  bank- 
ing in  your  bank? 
A.  It  did  up  until  the  3d  of  May. 
Q.  That  is  what  put  you  on  inquiry? 
A.  Yes.     They  had  been  doing  business  with  us 
in  the   regular   course    of  business   and   suddenly 
stopped. 

Mr.    ANDERSON.  — Q.  Looking    at    the    bank 
ledger-sheet,  read  off  the  balances  of  the  bankrupt 
with  the  bank  commencing  with  April  first? 
A. 

April    1 357.69 

1 683.66 

2 1221.19 

5 1051 

6 242.16 

8 223.42 

9 16.20 

overdraft 

11 180.58 

12 282.21 

13 129.24 

14 33.03 

15 412.78 

16 452.79 

18 751.15 

19 736.00 

20 742.83 

[97] 
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21 864.78 

22 861.28 

23 369.71 

25 1281.72 

26 1461.66 

27 616.07 

28 964.62 

29 720.30 

30 928.78 

May     2 427.65 

3 158.50 

4 143.08 

The  account  was  closed  the  next  day,  May  5th. 
The   deposits   during   the    same   period   of   time 
were : 

April    1 408.85 

2 403.23 

3 816.65 

5 344.77 

6 291.65 

7 347.06 

8 146.00 

9 265.63 

11 393.28 

12 126.63 

13 202.72 

14 403.79 

15 379.75 

16 240.01 

18 327.19 

19 827.95 

20 215.81 
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21 173.04 

23 622.80 

25 1199.51 

26 414.44 

27 353.03 

28 385.30 

29 255.68 

30 234.36 

May     3 239.32 

Q.  Mr.  Elliott  said  the  bank  had  been  carrying 
the  bankrupt  for  two  or  three  years  for  approxi- 
mately this  amount  which  was  owing  January  1, 
namely,  $5,500.  That  is  correct  according  to  your 
figures '? 

A.  Had  been  carrying  them  more  than  that. 
Q.  On  January  1,  when  these  three  notes  were  exe- 
cuted, they  were  in  fact  renewal  notes  of  the  old 
notes  that  had  been  previously  given? 

A.  We  granted  a  credit  there  of  $5,500  for  three 
months. 

Q.  But  some  time  during  1920  he  had  borrowed 
at  least  as  much  as  $5,500  and  given  his  notes  which 
fell  due  January  1,  1921,  hadn't  he?     [98] 
A.  They  were  demand  notes  up  to  that  time. 
Q.  He  borrowed  at  least  as  much  as  $5,500. 
A.  Borrowed  more  than  that. 
On    January    1st,    he    (the    Elliott-OBrien    Co.) 
executed  three  notes  which  took  up  the  demand 
notes  previously  given.    We  carried  him  after  he 
made  the  demand  notes  as  an  ordinary  customer, 
in  the  ordinary  course  of  business. 
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At  no  time  during  1918,  1920,  or  1921,  was  the 
bank  account  over  balance  so  that  the  company 
owed  the  bank  nothing. 

Q.  Now,  those  three  notes  fell  due  April  1,  1921. 
Did  Mr.  Elliott  on  behalf  of  the  bankrupt  ask  to 
take  up  the  old  notes  by  giving  new  notes  ? 

A.  Simply  stated  he  thought  he  could  pay  a 
thousand  dollars  a  week;  and  we  let  the  notes 
stand  that  way  with  that  provision.  When  the 
notes  fell  due  he  had  a  regular  notice  in  the  course 
of  business — that  these  notes  would  fall  due  on 
April  1st — and  he  came  in  and  said  he  could  pay 
them  off  at  the  rate  of  $1,000  a  week — didn't  ask 
for  an  extension. 

Q.  Mr.  Coffman,  isn't  it  a  fact  that  in  order  for 
the  EUiott-O  'Brien  Company  to  continue  in  business 
they  must  have  credit  with  the  bank  just  as  they 
had  in  the  past,  or  in  approximately  the  same 
amount,  in  order  to  conduct  their  business  as  a  go- 
ing concern? 

A.  Their  own  statement  was,  that  they  would  not 
then  be  able  to  get  along  without  the  help  after 
they  had  cleaned  up,  that  they  probably  would 
come  back  and  ask  us  to  discount  bills;  and  we 
probably  would  have  taken  care  of  them.  We  were 
liquidating  as  any  other  bank  was  at  that  time. 

Q.  If  they  paid  you  off  in  full  at  the  rate  of 
$1,000  a  week,  they  would  not  have  any  credit  with 
the  bank  to  do  business  in  paying  off  their  mer- 
chandise bills,  would  they? 

A.  Well,  that  could  have  been  left  with  us   to 
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judge,  after  they  paid  off.     [99] 

Q.  You  were  familiar  with  the  deposits  during 
February  and  March?  You  knew  if  they  paid  you 
$4,000  in  the  month  of  April  they  would  not  have 
anything  left  for  their  other  creditors,  would  they? 

A.  They  were  putting  on  special  sales  and  ex- 
pected to  raise  quite  a  sum  of  money. 

Q.  You  knew  there  was  a  man  there  from  Port- 
land to  put  on  an  extra  special  sale? 

A.  I  think  there  was  a  man  there  from  the  out- 
side. 

I  do  not  remember  any  such  advertisement — offer- 
ing their  merchandise  at  50'  cents  on  the  dollar,  or 
two  dollars  for  one.  They  were  offering  induce- 
ments. 

Redirect  Examination. 
(By  Mr.  HULL.) 

In  a  small  city  it  is  not  at  all  unusual  practice 
for  merchants  to  have  an  outside  man  come  in  to 
conduct  a  sale.  Solvent,  going  concerns  periodi- 
cally do  that. 

Riecross-examination. 
(By  Mr.  ANDERSON.) 

Q.  Do  you  know  of  any  solvent  concern  in  Cheha- 
lis  that  has  brought  an  outside  man  in  and  con- 
ducted a  special  sale — and  continued  in  business? 

A.  I  do. 

(Witness  excused.)     [100] 
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(Recalled) . 

WILLIAM  F.  ELLIOTT,  a  witness  on  behalf  of 
the  trustee,  recalled. 

Direct  Examination. 
(By  Mr.  ANDERSON.) 

This  statement,  Respondent's  Exhibit  No.  2,  dated 
December  31,  1920,  furnished  to  the  bank  according 
to  Mr.  Coffman's  testimony,  is  the  identical  state- 
ment we  sent  also  to  Carson,  Pirie,  Scott  &  Co. — a 
copy — we  made  three  copies — showing  the  condition 
of  the  business  December  31,  1920. 

(Witness  excused.) 

(Case  closed.) 

[Indorsed] :     Apr.  4,  1922.     [101] 


Trustee's  Exhibit  **A." 

CARSON,  PIRIE,  SCOTT  &  CO. 
CREDIT  DEPARTMENT. 

Chicago,  February  17,  1921. 
Mr.  C.  L.  LeSourd, 

c/o  Dexter  Horton  Trust  &  Savings  Bank, 
Seattle,  Washington. 
Dear  Sir: — 

I  have  been  advised  by  Mr.  Hart  and  Mr.  Elliott 
that  they  have  talked  with  you  about  matters  at 
Chehalis.  As  you  know,  Mr.  O'Brien  is  away  and 
it  will  possibly  be  some  weeks  before  we  can  get 
into  direct  communication  with  him  again. 
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I  am  writing  both  Mr.  Hart  and  Mr.  Elliott  today 
that  all  arrangements  with  reference  to  the  store 
must  be  made  with  you  as  you  are  fully  empowered 
to  act  for  Mr.  O'Brien.  I  feel  that  it  would  be  best 
for  all  concerned  to  have  this  business  closed  out 
as  speedily  as  possible,  but  no  doubt  you  are  in 
closer  touch  with  conditions  and  whatever  action 
you  may  decide  upon  I  am  sure  will  be  perfectly 
satisfactory  to  Mr.  O'Brien. 

If  you  make  any  definite  arrangement  with  refer- 
ence to  disposing  of  this  matter,  I  will  appreciate 
it  if  you  will  advise  me  so  that  as  soon  as  I  again 
get  in  touch  with  Mr.  O'Brien  I  can  let  him  know 
what  has  transpired. 

Yours  very  truly, 

C.  T.  DAVIS. 

CTD. 
EE. 

Feb.  18,  1921. 
Mr.  C.  H.  O'Brien, 

c/o  Mr.  Coram.  T.  Davis, 
Carson,  Pirie  and  Scott, 
Chicago,  III 
Dear  Sir: — 

There  is  little  of  news  to  report  concerning  the 
situation  at  Chehalis.  Several  days  ago  Mr.  Elliott 
and  Mr,  Hart  called  upon  the  writer,  and  the  pro- 
position for  sale  of  the  stock  was  clearly  set  before 
Mr.  Elliott.  I  tried  to  show  him  the  advantage  to  him 
of  obtaining  a  cash  purchaser  for  the  stock,  telling 
him  that  in  all  probability  if  you  could  obtain  pay- 
ment of  your  notes  and  50  cts  per  dollar  upon  yout* 
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stock,  you  would  without  doubt  overlook  his  in- 
debtedness to  the  corporation  of  approximately 
$5000.00.  I  told  him  that  while  I  have  no  positive 
information,  I  supposed  that  unless  some  satisfactory 
sale  could  be  accomplished  that  in  the  final  closing 
out  of  the  stock  a  judgment  would  be  taken  against 
him  for  the  amount  due  the  corporation.     [102] 

Mr.  Elliott  seemed  to  think  that  on  account  of 
present  conditions  no  advantageous  sale  could  be 
made,  and  Mr.  Hart  joined  with  him  in  this  posi- 
tion. They  both  claimed  that  a  greater  return 
could  be  accomplished  by  putting  on  a  closing 
out  sale,  which  we  understand  they  are  now  doing. 
Mr.  Hart  has  returned  to  Chehalis  with  Mr.  Elliott, 
telling  me  that  the  only  cost  Elliott-O'Brien  would 
be  put  to — would  be  the  actual  expenses. 

I  have  talked  with  Mr.  Adams  of  the  local  Carson, 
Pirie  and  Scott  Co.  office,  and  have  him  on  the 
look  out  for  a  prospective  purchaser. 

I  am  not  just  satisfied  with  the  arrangement  at 
Chehalis  at  present,  but  do  not  know  of  a  good 
man  to  place  in  charge.  Mr.  Elliott  intends  to  pur- 
chase a  little  Spring  stock  to  mix  in  with  the 
other,  probably  about  $1500.00'  worth,  and  has  gone 
to  Portland  for  that  purpose. 

Received  a  letter  from  Mrs.  Alice  B.  O'Brien, 
advising  that  she  would  dispose  of  her  stock  for  50 
cts  on  the  dollar,  but  have  heard  nothing  from  Salt 
Lake  City.  We  are  hoping  that  some  person  will 
yet  be  found  to  purchase  the  stock  as  it  stands,  but 
if  such  a  one  cannot  be  found,  it  would  probably  be 
better  to  allow  the  stock  to  be  closed  out.    Messrs. 
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Elliott  and  Hart  seem  to  think  that  when  the  stock 
is  reduced  to  about  $10,000.00 — which  they  believe 
can  be  accomplished  by  about  July — that  it  would 
sell  more  readily  than  now. 

We  are  perfectly  willing  and  glad  to  render  all 
the  help  we  can  in  this  matter,  but  cannot  give  it 
the  undivided  attention  that  we  could  were  we  on 
the  ground.     With  best  personal  regards,  I  am, 
Yours  very  truly. 


Asst.  Cashier. 

CLL:P. 

March  5th,  1921. 
Mr.  W.  F.  Elliott, 

c/o  Elliott-O'Brien  Company, 
Chehalis,  Washington. 
Bear  Sir: — 

We  thank  you  for  the  statements  of  amount  of 
business  done  during  February,  and  notice  that 
your  sales  exceeded  your  bank  deposits  about 
$600.00.  Presumably  this  is  an  addition  to  your 
book  accounts.  We  also  notice  that  you  paid  whole- 
sale accounts  totaling  about  $3600.00.  We  would 
like  to  have  similar  statements  each  month;  also 
statement  concerning  the  amount  of  goods  pur- 
chased, or  the  inventory  value  of  goods  on  hand. 
In  other  words,  we  would  like  to  keep  in  touch  with 
the  situation  to  know  if  the  indebtedness  of  the 
firm  and  the  inventory  value  of  stock  is  being  re- 
duced proportionably.     [103] 

A  dry  goods  man  by  the  name  of  Max  Davis,  who 
now  owns  two  or  three  stores  in  different  cities, 
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interviewed  us  this  week  concerning  purchase  of 
business  of  Elliott-0 'Brien  Company.  We  believe 
however,  that  he  considered  the  obligation  a  little 
too  heavy  for  him  to  assume  at  this  time.  He  was 
also  considering  a  store  in  Centralia,  and  it  may  be 
that  he  will  drop  in  to  see  you. 

We  are  interested  to  see  the  business  closed  out 
satisfactorily,  either  by  disposing  of  the  stock  as 
you  are  now  doing — or  by  a  satisfactory  transfer  of 
the  entire  business,  for  your  own  good  as  well  as 
for  the  interests  of  the  O'Briens.  While  we  are 
not  authorized  to  make  such  a  statement,  it  is  the 
writer's  opinion  that  if  some  reasonable  amount, 
say  50%,  can  be  realized  on  the  stock — the  O'Briens 
will  take  no  action  against  you  personally  on  your 
indebtedness  to  the  firm.  However,  if  nothing  can 
be  realized  on  the  stock  directly,  you  could  not 
expect  them  to  overlook  that  account. 

With  best  personal  regards  to  you  and  Mr.  Hart, 
we  are. 

Yours  very  truly. 


Asst.  Cashier. 
CLL:P. 

Mar.  12,  1921. 
Coram  T.  Davis, 

c/o  Carson,  Pirie,  Scott  &  Co., 

Chicago,  ni. 

Have  received  tentative  cash  offer  to  purchase 

merchandise  stock  of  Elliott-O'Brien  Company  at 

ninety  cents  on  the  dollar  present  replacement  value 

fixtures  and  other  assets  to  be  included  without 
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additional  cost.  Elliott  shows  stock  about  twenty 
six  hundred,  book  accounts  fifteen  hundred,  other 
assets  two  hundred  and  fifty.  Liabilities  past  due 
for  merchandise  thirty  four  hundred,  now  due  and 
maturing  ninety  three  hundred,  due  to  bank  Seven- 
ty-one hundred.  Miscellaneous  liabilities  Sixteen 
hundred. 

Apparently  proceeds  of  such  sale  would  just  about 
pay  debts  believe  we  should  get  100  cents  on  dollar 
same  proposition  otherwise.  Fear  receivership  if 
business  drifts  along.  What  do  you  think  of  the 
proposition. 

Suggest  you  wire  me  must  get  full  replacement 
value  of  merchandise.  If  you  think  sale  should  be 
made  at  ninety  cents  send  separate  wire. 

C.  L.  LeSOURD.     [104] 

ELLIOTT-O'BRIEN  CO. 

Chehalis,  Wash.,  Mar.  14,  1921. 
Mr.  C.  L.  LeSourd, 

c/o  Dexter  Horton  Trust  &  Savings  Bank, 
Seattle,  Wash. 
Dear  Sir: — 

Continuing  our  conversation  over  the  phone. 
The  charge  accounts  run  approximately  $1189.22. 
Regarding  the  taxes  for  the  year  1921,  which  was 
assessed  on  Friday  last  and  which  is  not  due  or 
payable  until  March  15th,  1922.  Unless  there  is 
some  understanding  between  ourselves  and  Mr. 
Worth  or  anyone  else  who  might  buy  the  stock, 
we  are  held  liable  for  the  payment  of  the  tax,  which 
will  amount  to  about  $500.00.  The  person  buying 
the  stock  could  continue  to  do  business  until  Feb. 
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28th,  of  the  next  year  and  then  move  out  and  get  out 
of  paying  any  tax  for  the  year. 

There  is  no  question  that  the  person  who  buys  the 
stock  at  this  time  should  assume  this  years  taxes. 

Should  Mr.  Worth  decide  to  buy  the  stock  at  mar- 
ket value  it  will  require  a  good  referee  to  adjust  the 
differences  between  Mr.  Worth  and  myself  regard- 
ing just  what  would  be  the  market  value  of  various 
items.  Merchandise  for  instance  that  we  have  had 
in  the  store  say  for  two  years,  which  has  not  ad- 
vanced or  declined.  The  better  plan  as  I  see  it 
would  be  to  sell  the  stock  at  the  present  market 
price,  which  was  the  price  taken  in  at  inventory. 
Have  gone  over  every  item  and  made  deductions 
where  necessary,  but  did  not  raise  any  costs  so  it 
would  be  a  fair  way  of  calling  it  in.  Mr.  Gray 
agreed  when  he  and  Mr.  Worth  were  here  that 
would  be  the  best  way  to  inventory  the  stock. 

Have  not  made  the  correction  on  the  price  tickets 
as  yet,  but  intend  going  over  everything  tomorrow. 
Have  all  the  notations  on  our  Inventory  sheet. 

Believe  it  good  business  to  keep  the  cash  register, 
also  the  accounts.  Feel  we  would  obtain  some  bene- 
fit from  them. 

Yours  very  truly, 
ELLIOTT-O'BRIEN  CO., 

By  W.  F.  ELLIOTT. 
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March  16,  1921. 
Mr.  W.  F.  EUiott, 

c/oEUiott-0'BrienCo., 
Chehalis,  Wn. 
Dear  Sir: — 

Thank  you  for  your  letter  of  March  14th,  regard- 
ing the  [105]  proposed  sale  of  stock.  Your  sug- 
gestion regarding  taxes  is  good,  and  should  a  sale 
be  made  we  will  see  that  there  is  a  distinct  under- 
standing that  the  purchaser  shall  pay  the  1921  taxes. 

Have  heard  nothing  from  Mr.  Worth  since  he 
was  in  the  Bank  last  Saturday  morning.  Unless 
he  is  willing  to  pay  the  present  replacement  value 
of  the  stock,  we  are  in  favor  of  closing  out  the  stock 
along  the  lines  planned.  It  would  seem  that  if  we 
threw  in  the  fixtures,  which  are  worth  three  or  four 
thousand  dollars — together  with  the  goodwill  of 
the  store,  that  the  purchaser  would  be  making  an  ex- 
cellent buy  to  pay  only  for  the  stock.  In  the  event 
Mr.  Worth  should  agree  to  pay  one  hundred  cents 
on  the  dollar  for  the  stock,  the  writer  would  prob- 
ably come  to  Chehalis  to  close  the  matter  up. 
Would  prefer  that  you  be  present  at  that  time  the 
agreement  was  signed — in  order  that  no  details 
might  be  overlooked. 

Yours  very  truly. 


Asst.  Cashier. 
CLL:P. 
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March  16,  1921. 
Mr.  Coram  T,  Davis, 

Carson,  Pirie,  Scott  &  Co., 
Chicago,  111. 
Dear  Sir: — 

Thank  you  for  your  telegram  of  March  14th,  re- 
garding proposed  sale  of  the  merchandise  stock  of 
Elliott-O'Brien  Company.  The  proposal  to  buy 
came  from  a  Mr.  Worth  who  was  formerly  in  the  dry 
goods  business  in  Chehalis,  Washington.  He  has 
recently  sold  out  a  store  in  Oregon,  and  has  avail- 
able cash  to  purchase,  but  he  is  evidently  looking 
for  a  big  bargain. 

As  we  see  it,  there  is  no  object  in  us  giving  the 
stock  away,  and  if  he  unwilling  to  pay  one  hun- 
dred cents  on  the  dollar  for  the  stock  we  are  in- 
clined to  proceed  with  the  plan  to  close  the  store 
out  by  disposing  of  the  stock  gradually  to  customers 
until  it  has  been  reduced  to  ten  or  fifteen  thousand 
dollars,  when  it  would  be  easier  to  find  a  purchase. 
This  is  probably  going  to  be  difficult  to  accomplish, 
however,  as  some  one  might  step  in  and  demand  that 
a  receiver  be  appointed.  The  stock  is  evidently 
worth  somewhat  in  excess  of  the  debts,  but  it  is 
going  to  be  another  question  to  realize  on  the  stock 
as  rapidly  as  the  obligations  mature. 

The  telegram  to  you  was  sent  at  the  request  of 
Mr.  Worth,  but  we  have  heard  nothing  from  him 
since  that  date.  He  seemed  to  be  anxious  to  get  the 
store  and  we  believe  that  he  will  yet  meet  our  prop- 
osition. It  appears  to  us  that  if  we  sacrifice  the 
fixtures,   which  are   carried  on  the   books   for  an 
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amount  between  three  and  four  thousand  dollars, 
also  the  goodwill — whatever  that  may  be  worth,  the 
purchaser  would  obtain  an  excellent  buy  by  taking 
the  merchandise  off  our  hands  at  the  present  market 
value.  Will  drop  a  note  to  Mr.  O'Brien  at  the  Wal- 
dorf-Astoria, and  tell  him  what  is  being  considered. 

Very  truly  yours, 


Asst.  Cashier. 
CLL:P.     [106] 

March  19,  1921. 
Mr.  W.  F.  Elliott, 

c/o  Elliott-O'Brien  Co., 
Chehalis,  Wash. 
Dear  Sir: — 

Having  heard  nothing  further  from  Mr.  Worth 
concerning  the  proposed  purchase  of  the  store,  we 
presume  that  he  has  given  up  the  matter.  There- 
fore unless  other  offers  come  to  us  we  will  proceed 
to  liquidate  the  stock  according  to  our  original  plan. 
If  we  accomplish  this  successfully  it  will  require  the 
greatest  economy  in  operation  in  the  store,  an  ab- 
solute stop  of  all  purchases,  and  careful  considera- 
tion given  to  expenditures. 

Your  very  best  judgment  will  be  required  con- 
cerning the  question  of  order  in  which  invoices 
shall  be  paid.  No  doubt  some  of  the  firms  will  be 
inclined  to  press  for  payment,  while  others  will  be 
more  lenient.  Our  greatest  difficulty  will  be  to  keep 
away  from  a  receivership,  and  this  can  only  be  done 
by  keeping  everyone  satisfied.  It  is  our  judgment 
that  even  if  we  cannot  make  large  pajmaents  to  the 
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creditors — that  if  we  continue  to  make  numerous 
small  payments  we  will  probably  retain  their  confi- 
dence. 

In  your  opinion  there  are  two  or  three  months  of 
good  business  ahead  of  you,  and  by  that  time  the 
stock  should  be  reduced  to  approximately  $15,000.- 
00.  If  the  store  can  be  carried  along  until  that  time 
there  should  be  little  trouble  in  disposing  of  same. 

With  best  regards,  I  am 

Yours  very  truly, 


Asst,  Cashier. 
CLL.P. 

ELLIOTT-O'BRIEN  COMPANY. 

Chehalis,  Wash.,  March  28,  1921. 
Mr.  C.  L.  LeSourd, 

Dexter  Horton  Trust  &  Savings  Bank, 
Seattle,  Washington. 
Dear  Sir: 

Received  a  wire  from  Carson,  Pirie,  Scott  &  Co. 
this  A.  M.  advising  me  that  they  had  mailed  letter 
Saturday  last  containing  full  particulars;  will  ad- 
vise you  if  there  is  anything  of  importance  con- 
tained in  the  letter. 

Our  sales  manager  is  here  from  Portland  and 
has  started  preparations  for  the  final  thirty  day 
sale.  They  claim  they  can  dispose  of  $16,000.00 
worth  of  goods  during  the  thirty  days  sale  above 
making  all  the  expenses.  If  they  can  do  this  it 
will  leave  us  with  a  stock  of  $10,000,  or  thereabouts, 
plus  fixtures,  totalling  $4000.00.     [107] 

We  are  hoping  to  have  a  buyer  lined  up  by  that 
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time  to  take  this  over.  We  shall  have  all  indebt- 
edness paid,  with  the  exception  of  about  $2000.00. 
If  we  could  dispose  of  the  remnant  of  the  stock  and 
fixtures  at  sixty  cents  on  the  dollar,  at  the  market 
price,  it  would  give  us  $8400.00  less  the  $2000.00 
owing  by  us,  leaving  a  net  balance  of  $6400.00,  say, 
conservatively,  $5000.00.  This  should  absolve  me 
of  all  indebtedness  to  the  Firm,  also  personal  notes 
to  Mr.  O'Brien.  /  would  like  to  have  this  distinctly 
understood. 

I  feel  that  Mr.  Hart  should  be  entitled  to  some- 
thing more  than  just  his  expenses  which  amount  to 
about  $125.00  monthly.  He  is  very  valuable  at  this 
time. 

I  feel  with  the  thirty  days  sale  on  I  should  be 
here  until  the  affairs  of  the  business  are  wound  up, 
that  may  even  occur  during  the  thirty  days. 

Should  I  accept  Carson,  Pirie,  Scott  &  Co.  prop- 
osition it  might  be  possible  for  me  to  go  to  Chicago 
about  April  15th,  and  return  here  at  the  end  of  the 
month.  Believe  that  under  the  circumstances  they 
would  be  willing  to  have  me  do  this.  Will  advise 
you  in  a  few  days.  If  this  letter  contains  anything 
of  moment. 

Yours  very  truly, 

W.  F.  ELLIOTT. 


Carson,  'Pirie,  Scott  d  Company  et  al.        127 

THE  MOTTMAN  MERCANTILE  CO. 

Olympia,  Washington,  4/6/21. 
Mess.  Dexter  Horton  Co., 

Seattle,  Wn. 
Gentlemen : — 

We  understand  that  you  will  have  the  final  say 
in  the  disposition  of  the  stock  and  fixtures  of  the 
Elliott-O'Brien  Co.  Chehalis  Wash,  and  what  re- 
mains thereof  unsold  when  the  closing  and  sale  now 
in  progress  is  over  with,  if  this  is  correct  informa- 
tion we  would  like  to  know  what  you  expect  to 
realize  out  of  the  remnants  upon  a  cash  basis? 

Yours  very  truly, 
THE  MOTTMAN  MERC.  CO. 
A.  M.  MOTTMAN. 

April  7,  1921. 
The  Mottman  Mercantile  Co., 

Olympia,  Washington. 
Gentlemen : — 

Relative  to  disposition  of  stock  and  fixtures  of 
Elliott-0  'Brien  Company,  Chehalis,  wish  you  would 
communicate  with  Mr.  W.  F.  Elliott,  Treasurer  of 
the  Company,  who  is  Manager  of  the  store  at 
Chehalis. 

Yours  very  truly. 


Asst.  Cashier. 
CCL  :P.     [108] 
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ELLIOTT-O'BRIEN  CO. 

Chehalis,  Wash. 
THE  MOTTMAN  MERCANTILE  CO., 

Wholesale  Jobbers  &  Retailers. 

Olympia,  Wash.,  April  8,  '21. 
The  Elliott-O'Brien  Co., 

Chehalis,  Washington. 
Gentlemen : — 

Replying  to  your  telegram  of  this  day  will  say 
when  you  get  through  with  your  present  closing 
out  sale  I  may  look  over  your  remnants  and  fix- 
tures and  make  you  an  offer — if  I  can  figure  out  a 
way  to  use  them  at  all. 

Chehalis  is  a  badly  demoralized  town  as  far  as 
the  Dry  Goods  business  is  concerned —  it  is  along 
with  Centralia  the  best  looking  town  in  the  State 
of  Washington  and  the  poorest  business  town, 
largely  brought  about  by  the  store-keepers  them- 
selves, cutting  everybodies  throat,  including  their 
own.  The  buying  public  has  no  confidence  in  the 
merchants  and  the  merchants  have  no  confidence  in 
themselves  or  their  fellow  merchants.  A  price  ticket 
means  nothing  to  the  Centralia  and  Chehalis  store- 
keepers not  to  themselves — their  help — nor  the 
public.  The  field  is  not  inviting  to  people  whose 
training  is  along  legitimate  lines. 

Frankly  speaking,  had  I  known  that  such  condi- 
tions existed  in  Chehalis  as  we  found  out  to  our  loss 
and  sorrow,  we  never  would  have  opened  a  store 
there.  My  son  succeeded  in  dropping  over  $10,000 
in  the  last  eight  months,  partly  legitimate  through 
shrinkage  of  values  and  partly  due  to  demoralized 
business  conditions. 
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A  great  deal  of  this  letter  is  structly  personally 
and  confidential  and  we  hope  you  will  so  consider 
it. 

Thanking  you  and  congratulating  you  for  leaving 
such  a  nerve  wracking  field  and  wishing  you  suc- 
cess and  prosperity  in  your  future  undertaking,  I 
am 

Yours  very  trul}^, 
Signed— GEO.  A.  MOTTMAN. 

(Copy  of  original.) 

ELLIOTT-O'BRIEN  CO. 

Chehalis,  Wash.,  April  8,  1921. 
Mr.  C.  L.  LeSourd, 

Dexter  Horton  Trust  &  Savings  Bank, 
Seattle,  Wash. 
Dear  Sir: — 

Mr.  Elliott's  letter  of  yesterday  will  explain  his 
attitude  regarding  giving  us  a  Bill  of  Sale  of  the 
Automobile.  His  ulterior  motive  is  to  force  a 
judgment  against  him  in  order  that  he  may  go  into 
bankruptcy  and  thus  clear  him  of  his  liabilities. 
The  matter  now  rests  with  you  as  to  what  action 
you  think  advisable.     [109] 

In  regard  to  business.  The  sale  is  not  coming  up 
to  expectations,  the  average  sales  not  going  over 
$275.00  daily  so  far.  As  the  bank  has  taken  a  de- 
termined stand  for  immediate  payment  of  their 
loan,  or  at  least  $1000.00  w^eekly,  I  am  fearful  that 
some  creditor  may  step  in  and  close  us  up. 

There  are  several  accounts  long  past  due  and  I 
cannot  see  how  they  can  be  satisfied  to  the  extent 
of   allowing   us   to   continue   much  longer   on   the 
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basis  we  are  now  conducting  the  business.  In  or- 
der to  do  any  business  at  all,  we  have  got  to  slash 
prices  to  such  an  extent  that  it  will  mean  no  sur- 
plus over  and  above  the  liquidation  of  wholesale 
bills  and  the  bank.  Elliott's  optimism  as  regards 
a  surplus  is  only  speculative;  his  expectations  have 
never  been  realized  since  I  have  had  any  check  on 
him. 

We  are  going  to  run  a  special  sale  next  week  in 
which  we  will  advertise  goods  at  half  price,  which 
figures  out  would  amount  to  what  we  would  have  to 
take  in  selling  the  stock  at  market  prices.  I  have 
suggested  getting  in  touch  with  Mr.  Worth  again 
to  the  effect  that  we  will  take  inventory  the  last 
week  of  the  sale  suggesting  that  if  he  is  still  inter- 
ested, to  come  here  and  take  inventory  with  us  and 
then  make  us  an  offer.  I  believe  I  will  write  him 
to-day.  We  have  not  received  any  response  to  our 
advertisement  thus  far  and  judging  from  the  in- 
quiries we  have  had,  they  look  anything  but  prom- 
ising. 

Please  treat  this  information  as  confidential  so 
far  as  Mr.  Elliott  is  concerned.  With  kind  re- 
gards. 

Yours  very  truly, 

Signed— A.  E.  HART. 

April  9,  192.1. 
Mr.  Donald  G.  Abel, 
Attorney  at  Law, 

Centralia,  Washington. 
Dear  Sir: — 

This  letter  is  written  you  at  the  suggestion  of  the 
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Attorneys  for  this  Bank,  Messrs.  Poe  and  Falknor : 

In  order  that  you  may  have  a  clear  understanding 
of  the  matters  referred  to  herein — so  that  you  may 
know  whether  or  not  you  care  to  take  over  the  case, 
we  will  go  into  the  history  of  same  quite  completely : 

About  two  years  ago  this  Trust  Company  was 
named  as  Administrator  with  Will  annexed  to  the 
Estate  of  E.  M.  O'Brien,  deceased.  Mr.  O'Brien 
was  a  wholesale  dry  goods  salesman  and  represented 
Carson,  Pirie,  Scott  &  Co.,  of  Chicago,  in  the  North- 
west, having  his  office  in  Seattle.  His  estate  de- 
scended in  equal  shares  to  C.  H.  O'Brien,  a  brother 
of  Chicago;  Alice  B.  O'Brien,  widow,  now  of  San 
Francisco,  and  several  minor  nieces  and  nephews 
of  Salt  Lake  City,  who  divided  among  themselves 
a  one  third  interest  in  the  estate. 

Several  years  before  Mr.  O'Brien's  death,  he  en- 
tered into  a  corporation  known  as  the  Elliott- 
O'Brien  Company,  operating  a  dry  goods  store  at 
Chehalis,  Washington.     [110] 

The  store  was  incorporated  for  $15,000.00 ;  Elliott 
taking  seventy  five  shares,  and  O'Brien  taking 
seventy  five  shares.  According  to  the  information 
which  we  have,  Elliott  had  only  $4500.00  to  invest, 
and  accordingly  O'Brien  loaned  him  $3000.00,  tak- 
ing part  of  his  stock  as  collateral  security.  This 
note  of  Elliott's  was  included  in  the  assets  of  the 
estate  and  was  accepted  by  C.  H.  O'Brien  as  cash 
in  distribution.  The  one-half  interest  in  the  store 
belonging  to  O'Brien  was  distributed— as  suggested 
above — twenty-five  shares  to  C.  H.  O'Brien, 
twenty-five  shares  to  Alice  B.  O'Brien,  and  twenty- 
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five  shares  among  the  six  nieces  and  nephews  at 
\Salt  Lake  City. 

In  addition  to  the  indebtedness  mentioned  above, 
Elliott  borrowed  money  from  C.  H.  O'Brien,  giving 
the  balance  of  his  stock  in  the  Elliott-O'Brien  Com- 
pany as  collateral  security.  In  other  words,  we  are 
now  holding  for  collection  for  C.  H.  O'Brien  notes 
by  Elliott  for  $4500.00;  with  seventy  five  shares  of 
stock  of  Elliott-O'Brien  Co.,  as  collateral.  We  are 
also  holding  the  certificates  of  stock  for  twenty 
five  shares  belonging  to  C.  H.  O'Brien.  The  lat- 
ter recently  left  for  Europe,  sending  a  general 
Power  of  Attorney  to  the  writer,  asking  that  I  look 
after  his  interest  with  reference  to  matters  at  Che- 
halis. 

The  store  has  never  paid  a  dividend,  largely  due 
to  poor  management  upon  the  part  of  Mr.  Elliott. 
He  is  without  a  good  salesman  but  has  never  bought 
wisely,  and  has  never  been  able  to  sell  the  amount 
of  goods  that  he  expected  to  sell.  At  the  end  of 
December  he  sent  us  a  statement  of  the  Company's 
affairs,  as  per  copy  enclosed.  The  Inventory  is 
without  doubt  much  too  high  and  there  is  grave 
question  whether  or  not  the  business  will  more  than 
pay  the  indebtedness,  and  it  has  been  decided  to 
carry  on  a  closing  out  sale  and  liquidate  the  cor- 
porate business  in  that  way.  Some  specialists  in 
sales  have  been  brought  up  from  Portland  and  are 
now  trying  to  reduce  the  stock  as  rapidly  as  possi- 
ble, with  the  hope  that  if  they  can  bring  the  inven- 
tory down  to  $10,000.00  or  $15,000.00,  a  buyer  can 
be  found.     I  am  extremely  doubtful  whether  this 
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can  be  accomplished,  inasmuch  as  the  sale  is  not 
proving  a  success  and  creditors  are  beginning  to 
press  for  payment  of  their  account.  The  Coffman- 
Dobson  Bank  has  made  a  demand  for  payment  of 
$1000.00  per  Aveek  upon  their  account.  We  feel 
that  a  Receivership  is  imminent.  Possibly  that  is 
the  best  way  out  of  the  affair. 

In  addition  to  the  salary  which  Mr.  Elliott  has 
drawn  from  the  corporation — from  time  to  time  he 
has  taken  additional  cash — charging  the  same  to 
his  account.  This  was  done  without  the  approval  of 
Mr.  O'Brien,  although  so  far  as  we  know  he  never 
took  any  drastic  steps  to  stop  it.  At  the  time  of 
Mr.  O'Brien's  death  this  account  was  in  the  neigh- 
borhood of  $3500.00.  Since  that  time  and  positively 
without  the  approval  of  others  interested  in  the 
firm — Elliott  has  withdrawn  for  his  personal  use 
something  like  $1500.00,  so  that  his  indebtedness 
to  the  corporation  on  open  account  is  now  about 
$5000.  It  seems  to  me  that  a  charge  of  larceny 
could  be  sustained  against  him  on  this  account. 

Among  Mr.  Elliott's  assets  is  an  automobile  which 
has  a  value  of  nearly  $1000.00.  Just  before  Mr. 
C.  H.  O'Brien  left  for  Europe,  he  wired  to  me, 
asking  that  I  make  demand  upon  Elliott  for  the  sale 
of  the  Automobile,  making  application  of  the  pro- 
ceeds on  the  notes  which  we  hold.  Mr.  Elliott  has 
replied  that  he  would  do  this  providing  the  notes 
were  canceled  and  returned.  We  are,  of  course, 
particularly  anxious  to  protect  the  interest  of  C. 
H.  O'Brien,  whom  we  represent  by  Power  of  At- 
torney, but  also  would  like  to  see  the  other  heirs  of 
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Ed.  O'Brien  obtain  something  from  the  assets  of 
the  store,  if  possible. 

Would  this  be  a  matter  in  which  you  could  rep- 
resent us,  and  if  so,  upon  what  basis  would  your 
charges  be  fixed?  The  writer  has  no  money  of  C. 
H.  O'Brien  in  his  possession,  and  would  prefer  that 
[111]  your  charges  be  placed  upon  a  percentage 
basis,  if  that  is  entirely  satisfactory  to  you. 

Should  you  wish  to  obtain  authority  direct  from 
the  widow  at  San  Francisco,  and  from  the  children 
at  Salt  Lake,  we  believe  that  this  could  be  easily 
done  without  great  delay.  Most  of  the  children 
in  Salt  Lake  are  minors,  and  are  represented  by 
Halloran-Judge  Trust  Company,  their  guardian. 
It  is  our  impression  that  with  a  little  pressure  Mr. 
Elliott  will  do  almost  anything  that  is  asked  of  him 
in  the  way  of  making  a  settlement  of  his  account — 
but  without  doubt  at  this  time  his  desire  is  to  have 
someone  force  him  into  involuntary  bankruptcy, 
and  thus  clear  up  his  debts.  He  is  hoping  to  get 
away  from  the  store  within  the  next  two  or  three 
weeks,  so  that  he  may  accept  a  position  as  traveling 
salesman  for  Carson,  Pirie,  Scott  &  Company. 

Would  be  glad  to  hear  from  you  if  you  care  to 
take  over  this  case,  and  if  you  will,  will  gladly  send 
to  you  a  bundle  of  correspondence  regarding  same. 
Yours  very  truly, 

ccL  :P.  ; 
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April  11,  1921. 
Mrs.  Alice  B.  O'Brien, 
Plaza  Hotel, 

San  Francisco,  Cal. 
Bear  Madam: — 

We  regret  to  advise  you  that  at  the  present  time 
it  appears  as  if  you  would  receive  little  or  nothing 
from  your  stock  in  the  Elliott-O'Brien  Co.,  at  Che- 
halis,  Washington. 

At  the  time  of  the  administration  of  the  estate 
the  valuation  of  par  was  placed  upon  the  stock, 
largely  due  to  reports  as  sent  out  hy  Mr.  Elliott, 
the  manager  of  the  store.  After  the  administration 
we  did  not  keep  in  close  touch  with  Mr.  Elliott,  and 
now  find  that  matters  are  in  a  very  serious  finan- 
cial state.  A  heavy  stock  of  goods  has  been  carried 
on  hand  for  several  years,  and  as  prices  dropped 
subsequent  to  the  close  of  the  war  a  severe  loss  en- 
sued. 

One  of  the  assets  of  the  corporation  as  shown  by 
its  books,  was  the  personal  indebtedness  of  Mr. 
Elliott  to  the  corporation,  of  several  thousand 
dollars.  This  obligation  is  without  doubt  worth- 
less at  this  time.  Recently  Mr.  C.  H.  O'Brien  left 
this  country  on  a  trip,  sending  to  the  writer  Power 
of  Attorney  to  represent  him  in  connection  with 
matters  at  Chehalis.  You  will  probably  recall  that 
Mr.  O'Brien  accepted  as  cash  Mr.  Elliott's  personal 
notes  for  a  considerable  amount  in  the  disposition 
of  the  estate  of  E.  M.  O'Brien.  As  Mr.  Elliott 
has  no  considerable  amount  of  property  other  than 
his  interest  in  the  store — you  will  see  that  Mr.  C. 
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H.  O'Brien  will  not  only  receive  nothing  for  his 
stock  in  the  corporation  but  will  also  lose  the  face 
value  of  the  notes. 

We  have  been  trying  to  find  a  purchaser  to  take 
over  the  store  as  a  going  concern,  but  have  been  un- 
able to  obtain  an  offer  of  more  than  sixty  cents  on 
the  dollar  for  stock  and  fixtures.  [112]  This 
would  hardly  pay  the  indebtedness,  and  w^e  have 
been  trying  special  sales  to  convert  as  much  of  the 
stock  into  cash  as  possible.  It  is  probable  that  the 
store  may  be  closed  and  placed  in  the  Receivers 
hands — should  some  of  the  creditors  demand  pay- 
ment of  their  accounts. 

We  are  hoping  that  some  small  amount  may  be 
saved  for  the  share  holders,  but  are  dubious  at  this 
time. 

Yours  very  truly. 


Asst.  Cashier. 
CLL:P. 

April  11,  1921. 
Mr.  L.  W.  Sowles  Vice  President, 
Halloren-Judge  Trust  Co., 
Salt  Lake  City,  Utah. 
Dear  Sir: — 

We  regret  to  advise  you  that  from  present  ap- 
pearances little  or  nothing  will  be  realized  by  the 
heirs  of  E.  M.  O'Brien  from  shares  of  stock  of  El- 
liott-O'Brien Company,  at  Chehalis,  Washington. 

A  valuation  of  par  was  placed  upon  the  stock  at 
the  time  of  the  administration,  and  was  largely 
based  on  reports  sent  out  by  Mr.  Elliott,  the  man- 
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ager  of  the  store.  He  is  very  optimistic  by  nature ; 
constantly  seeing  where  profits  can  be  realized,  but 
as  a  matter  of  fact  the  store  has  never  shown  any 
profits  since  its  operation.  With  a  very  small 
working  capital  he  has  carried  a  large  stock  of 
goods,  running  from  thirty  to  forty  thousand  dol- 
lars, and  as  a  consequence  had  a  very  large  indebt- 
edness outstanding  against  the  store.  On  account 
of  decline  in  values  subsequent  to  the  end  of  the 
War,  a  heavy  loss  was  taken  and  during  the  last 
few  months  sales  have  been  very  light  because  of 
quiet  times  in  the  Northwest. 

One  of  the  assets  of  the  corporation  consists  of 
personal  indebtedness  of  Mr.  Elliott  on  open  ac- 
count. This  amounted  to  several  thousand  dollars, 
and  is  doubtless  a  complete  loss,  as  he  is  at  present 
without  assets  other  than  stock  in  the  store.  At 
the  time  of  distribution  of  E.  M.  O'Brien's  estate,  the 
brother,  C.  H.  O'Brien,  accepted  Elliott's  notes  for 
a  considerable  amount,  and  as  you  will  readily  see — 
he  stands  to  lose  the  face  amount  of  these  notes  in 
addition  to  the  twenty-five  shares  of  stock  in  the 
store. 

Creditors  of  the  company  have  become  somewhat 
uneasy  of  late  and  have  been  pressing  for  payment 
of  their  accounts.  Elliott  has  been  trying  to  find  a 
buyer  but  the  best  offers  received  was  only  for  sixty 
cents  on  the  dollar  for  stock  and  fixtures,  which 
would  just  about  pay  the  debts.  During  the  last 
two  or  three  weeks  a  specialist  from  Portland  was 
obtained  to  assist  in  putting  on  a  sale — with  the  ex- 
pectation that  the  stock  could  be  reduced  to  about 
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fifteen  thousand  dollars,  when  it  was  hoped  to  find 
some  purchaser  to  take  over  the  business  as  a  going 
proposition.  This  sale  has  proven  a  disappoint- 
ment, as  it  appears  that  there  is  not  enough  ready 
money  in  the  community  to  make  it  a  success.  It 
would  not  surprise  the  writer  at  [113]  any  time 
to  hear  that  some  creditor  had  asked  for  a  Receiver 
to  be  appointed,  as  there  are  several  accounts  con- 
siderably past  due  and  the  local  Bank  has  demanded 
payment  of  its  notes. 

We  are  giving  you  this  information  so  that  you 
may  advise  the  parties  interested  that  they  will 
probably  be  disappointed  if  they  expect  any  return 
from  their  shares  of  this  stock. 

Yours  very  truly, 


Asst.  Cashier. 


CLL:P. 


D.  G.  ABEL, 

Attorney  at  Law, 
Chehalis,  Wn. 

April  11,  1921. 
Dexter-Horton  Trust  and  Savings  Bk., 

Seattle,  Washington. 
Gentlemen : — 

Attention  Mr.  C.  L.  LeSourd. 
I  received  your  letter  of  April  9th  in  regard  to  the 
Elliott-O'Brien  Company  and  will  say  that  I  am 
perfectly  at  liberty  to  take  any  steps  in  this  matter 
that  you  may  desire. 

I  would  suggest  that  you  send  me  your  files  in 
this  matter  and  since  you  have  studied  the  matter 
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over  for  sometime,  I  would  like  to  have  your  sug- 
gestions as  to  the  best  course  to  pursue  at  present. 

From  all  the  information  that  I  have,  the  car  of 
Mr.  Elliott's  is  the  only  asset  he  has,  outside  of  any 
possible  interest  he  might  have  in  the  store. 

Your  suggestion  that  my  charges  be  placed  on  a 
percentage  basis  is  satisfactory  to  me,  however,  at 
present  I  could  not  estimate  the  amount  that  will  be 
involved  or  what  we  might  have  a  chance  to  recover. 
Fifteen  per  cent  on  the  first  thousand  and  five  per 
"Cent  on  the  balance  obtained  from  Mr.  Elliott  will 
be  satisfactory  with  me. 

I  understand  that  Mr.  Elliott  intends  to  leave 
here  by  the  last  of  this  month  and  I  will  proceed  at 
once  against  him  if  you  so  desire. 

Very  truly  yours, 

Signed— D.  G.  ABEL. 

AJSiDGA. 

ELLIOTT-O'BRIEN  CO. 

Chehalis,  Wash.,  April  13,  1921. 
Mr.  C.  L.  LeSourd, 
Seattle,  Wash. 
Dear  Sir:—     [114] 

Mr.  Abel's  letter  to  you  will  explain  Mr.  Elliott's 
attitude  regarding  Bill  of  Sale  for  Automobile. 
The  only  expression  that  I  could  get  from  him  was 
that,  while  the  matter  in  question  might  be  a  legal 
obligation,  he  did  not  consider  it  a  moral  one  and 
consequently  feels  that  he  should  be  released  from 
the  notes  in  exchange  for  the  automobile. 

From  the  gist  of  his  interview  with  Mr.  Abel  it 
appears  that  Mr.  Abel  took  sides  with  him;  that 
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may  have  been  due  in  a  measure  to  being  a  friend 
of  his  instead  of  ours. 

I  believe  it  will  be  necessary  for  you  to  come 
here  for  a  day  before  Elliott  leaves  for  Chicago  in 
order  to  make  the  change  of  management  and  also 
to  receive  from  him  a  complete  detailed  statement 
of  the  affairs  of  the  company.  I  would  suggest  that 
as  soon  as  we  take  inventory  and  make  the  trip. 
At  that  time  we  must  get  a  complete  and  correct 
statement  of  the  Company's  indebtedness  including 
all  past  due,  now  due  and  falling  due  wholesale 
bills.  After  you  receive  this  you  will  know  how 
to  proceed  in  the  event  of  any  of  the  creditors  de- 
mands for  settlement;  Elliott  cannot  see  how,  with 
the  poor  business  we  are  doing,  we  are  going  to 
meet  our  obligations  and  I  am  just  as  pessimistic. 
Our  sales  have  dropped  to  less  than  $200  daily.  As 
soon  as  Elliott  leaves  here,  I  can  get  along  on  less 
help,  at  least  let  two  clerks  go  which  will  be  the 
equivalent  of  the  rent. 

Will  advise  you  before  the  completion  of  the  in- 
ventory in  order  that  you  may  plan  to  come  down. 
With  kind  regards. 

Yours  very  truly, 

A.  E.  HART. 

April  14,  1921. 
Mr.  Coram  T.  Davis, 

c/o  Carson,  Pirie,  Scott  &  Co., 
Chicago,  111. 
Dear  Sir: — 

Quite  a  serious  situation  seems  to  have  developed 
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Iq  connection  with  the  Elliott-O'Brien  Company 
at  Chehalis.  In  order  that  we  might  have  more 
reliable  information  that  we  were  able  to  obtain 
from  Mr.  Elliott,  we  thought  it  wise  to  send  Mr. 
A.  E.  Hart  down  to  the  store  two  or  three  weeks 
ago.  Mr.  Hart — you  will  remember,  was  connected 
with  the  Seattle  office  of  Carson,  Pirie,  Scott  &  Co., 
for  several  years.  Private  letters  have  been  re- 
ceived from  Mr.  Hart,  and  according  to  his  estimate 
the  store  will  not  be  able  to  more  than  pay  its  ob- 
ligations. 

A  special  sale  has  been  put  on  this  month,  employ- 
ing a  specialist  from  Portland  who  guaranteed  to 
unload  $20,000.00  worth  of  stock  in  thirty  days.  It 
appears  that  the  sale  has  been  a  failure,  largely  for 
the  reason  that  people  are  unable  to  buy  because 
of  quiet  times  in  the  Northwest,  and  in  Chehalis  in 
particular.  The  store  has  been  advertised  for  sale 
— but  no  one  appears  to  be  especially  interested  in 
the  matter,  as  Chehalis  seems  to  have  a  very  black 
eye  in  so  far  as  the  dry  goods  business  is  concerned. 
Mr.  Hart  thinks  it  will  be  impossible  to  avoid  a 
Receivership  unless  someone  is  found  within  the 
near  future  to  buy  the  store  as  a  going  proposition. 
[115] 

You  probably  remember  that  we  are  holding 
$4500.00  of  Elliott's  personal  notes  in  favor  of  C. 
H.  O'Brien,  which  are  collateraled  by  one-half  of 
the  stock  in  the  store.  Just  before  C.  H.  left  New 
York  for  Europe  he  wired — asking  us  to  make  de- 
mand upon  Elliott  for  the  sale  of  his  Automobile 
and  application  of  the  proceeds  upon  these  notes. 
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This  demand  was  made  at  once,  Elliott  will  only 
turn  over  the  car  on  condition  that  we  cancel  and 
return  to  him  all  the  notes.  He  takes  the  position 
that  while  he  may  be  legally  liable  upon  these  notes, 
he  feels  no  moral  liability,  as  the  O'Briens  have  ob- 
tained considerable  commissions  on  sales  to  the 
store  during  the  last  few  years.  Evidently  what 
he  wants  is  for  someone  to  force  him  into  involun- 
tary bankruptcy,  and  thus  clear  him  of  his  debts. 

By  returning  the  notes  we  could  obtain  the  car, 
which  is  probably  worth  between  $800.00  or  $1000.- 
00.  I  hardly  feel  that  I  am  authorized  to  compro- 
mise on  this  basis  without  receiving  your  advice. 
It  is  our  belief  that  this  is  about  the  only  way  Mr. 
C.  H.  O'Brien  will  obtain  anything  from  the  whole 
proposition. 

During  the  administration  of  the  estate,  Elliott 
made  different  payments  totaling  $2000.00  on  ac- 
count of  his  personal  note  in  favor  of  E.  M. 
O'Brien.  He  now  claims  that  these  amounts  were 
taken  from  the  assets  of  the  corporation  and 
charged  upon  the  books  to  his  personal  account. 
He  has  been  talking  with  his  bankers  and  lawyer 
and  they  have  led  him  to  believe  that  the  heirs  of 
E.  M.  O'Brien  will  be  required  to  return  this 
amount  in  the  event  that  the  creditors  could  not 
be  paid  in  the  liquidating  of  the  store.  We  can 
hardly  believe  that  the  Courts  will  take  any  such 
position  in  this  matter,  as  at  that  time  the  corpora- 
tion seemed  to  have  a  surplus  account,  considerably 
more  than  was  taken  by  Mr.  Elliott,  and  whatever 
amounts  were  taken  out  by  him  were  not  distribu- 
tions of  the  capital. 
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You  will  see  by  what  we  have  stated  above  that 
Elliott  has  not  only  mismanaged  the  store,  but  is 
now  trying  to  avoid  payment  of  his  personal  obli- 
gation. He  wishes  to  get  away  from  the  store  by 
the  end  of  this  month,  stating  that  he  going  to  ac- 
cept a  position  as  salesman  for  Carson,  Pirie,  Scott 
&  Co.  Whatever  action  we  take  in  this  matter 
must  be  taken  at  once.  Upon  receipt  of  this  letter 
wish  you  would  wire  me  at  our  expense,  stating 
whether  you  think  we  should  surrender  the  $4500.00 
of  notes  upon  delivery  of  the  Automobile. 

Thanking  you  for  your  consideration  of  this  mat- 
ter, and  an  early  reply,  we  are 

Yours  very  truly. 


Asst.  Cashier. 


CLL:R 


D.  G.  ABEL, 

Attorney  at  Law, 
Chehalis,  Wn. 

April  14,  1921. 
Dexter-Horton  Trust  &  Savings  Bk., 

Seattle,  Wn. 
Gentlemen: — 

Attention  Mr.  C.  L.  LeSourd. 
I  received  your  letter  of  April  13th,  and  in  order 
to  keep  you  advised  as  far  as  I  know  of  the  steps 
Mr.  Elliott  is  taking  will  say  that  he  is  now  conduct- 
ing a  sale  of  his  household  goods  and  also  has  [116] 
his  automobile  up  for  sale. 
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His  wife  expects  to  leave  this  City  next  Sunday 
and  he  is  to  leave  shortly  thereafter. 
Very  truly  yours, 

D.  a.  ABEL. 
AJSiDGA. 

April  16,  1921. 
Mr.  D.  G.  Abel, 

Attorney  at  Law, 
Chehalis,  Wash. 
Dear  Sir: — 

Kindly  accept  our  thanks  for  your  letter  of  April 
14th,  regarding  Mr.  Elliott's  plans  to  leave  your 
City.  Something  definite  will  be  done  in  connection 
with  the  Automobile  the  first  of  the  week. 

I  am  awaiting  advice  from  Chicago  relative  to  this 
matter,  not  caring  to  take  the  responsibility  without 
approval  from  Mr.  O'Brien's  home  office. 

Yours  very  truly. 


Asst.  Cashier. 
CLL:P. 

April  18,  1921. 
The  Mottman  Mercantile  Co., 

Olympia,  Wash. 
Gentlemen : 

Have  received  your  offer  of  $2500.00  for  shelving 
and  fixtures  of  Elliott-O'Brien  Company,  at  Cheha- 
lis. We  have  not  wired  reply  because  we  are  not 
in  a  position  to  sell  the  fixtures  without  conferring 
with  Mr.  Elliott,  Manager  of  the  store.  In  any 
event  we  would  not  care  to  dispose  of  the  fixtures 
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before  some  disposition  was  made  of  the  stock  of 
merchandise. 

The  writer  expects  to  go  to  Chehalis  some  time 
this  week,  and  will  advise  you  of  our  decision  at 
that  time. 

Yours  very  truly, 


CLL:P.     [117] 


Asst.  Cashier. 
April  18,  1921. 


Mr.  W.  F.  EUiott, 

c/o  Elliott-O'Brien  Co., 
Chehalis,  Wash. 
Dear  Sir: 

Your  letter  offering  to  turn  over  a  bill  of  sale 
to  your  Automobile  in  favor  of  C.  H.  O'Brien  upon 
cancellation  of  your  notes  was  duly  received,  and 
has  remained  unanswered  awaiting  advice  from  Mr. 
Davis,  of  Chicago,  as  to  his  wishes  in  the  matter. 
When  Mr.  O'Brien  went  away  on  his  trip — he  left 
the  settlement  of  matters  at  Chehalis  in  the  hands 
of  Mr.  Davis  and  the  writer.  Have  just  received  the 
following  telegram  from  Chicago: 
*' Elliott's  position  reference  notes  seems  unreason- 
able, especially  in  view  O'Brien's  many  years  loyal 
support  both  financial  and  moral.  Think  Elliott 
should  gladly  volunteer  sale  of  personal  luxuries 
to  offset  his  note.  Unless  he  has  this  spirit  fair 
play  cannot  conceive  he  is  type  of  man  my  firm 
would  want  to  employ." 

Under  the  circumstances  it  seems  to  me  the  very 
best  thing  that  you  could  do  would  be  to  turn  over 
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the  car  at  once  and  apply  the  proceeds  on  the  notes 
which  we  hold.  Unless  this  is  done,  you  will  prob- 
ably be  handicapped  in  your  new  relation  with  Car- 
son, Pirie,  Scott  &  Co.  Will  you  please  advise  us 
at  once  what  action  we  can  expect  from  you  in  this 
matter. 

A  telegram  was  received  today  from  the  Mottman 
Mercantile  Company,  of  Olympia,  offering  $2500.00 
for  shelves  and  fixtures  of  Elliott-O'Brien  Co.,  with 
the  understanding  that  we  would  convey  same  with 
free  title.  This  would  mean  paying  up  for  Cash 
Register,  and  would  really  only  net  about  $1900.00 
as  I  understand  that  there  is  a  balance  of  $500.00  due 
on  the  Register. 

I  do  not  see  how  can  can  dispose  of  the  fixtures  and 
make  delivery  of  same  until  the  stock  of  merchan- 
dise has  been  sold.  We  might  entertain  some  pro- 
position to  sell  the  fixtures  and  make  delivery  only 
upon  closing  out  of  the  stock.  Have  been  thinking 
that  I  might  go  down  to  Chehalis  one  day  this 
week,  and  we  could  dicuss  this  matter  at  that  time. 

If  you  think  there  is  any  urgency  about  accepting 
this  offer  from  Olympia,  you  might  telephone  me  to- 
morrow. 

Very  truly  yours, 


Asst.  Cashier. 
CLL:P. 
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WESTERN  UNION  TELEGRAM. 

Olympia,  Washington  8:28  A.     Apl.  18,  1921. 
Mr.  LeSourd, 

c/o  Dexter  Horton  and  Co.  Bankers,  Seattle, 
Wash. 
Looked  over  stock  of  Elliott  OBrien  Company 
Chehalis  yesterday  will  give  you  twenty  five  hun- 
dred dollars  cash  for  stock  shelving  and  fixtures  sub- 
ject to  clear  title  and  immediate  acceptance  wire 
answer. 

THE  MOTTMAN  MERC  CO.     [118] 

THE  MOTTMAN  MERCANTILE  COMPANY. 
Olympia,  Washington,  4-19-21. 
Mr.  C.  L.  LeSourd, 

Seattle,  Wn. 
Dear  Sir: 

Judging  from  the  tone  of  your  letter  of  yesterday 
the  message  must  have  been  somewhat  garbled  in 
its  transmission  and  to  avoid  any  misunderstanding 
we  want  to  explain  at  this  time,  that  we  are  willing 
to  pay  for  stock-shelving — and  fixtures  $3000  to 
$3500,  three  thousand  to  thirty  five  hundred  dollars 
cash. 

The  stock  of  goods  is  badly  shot  to  pieces  and 
while  Mr.  Elliott  has  some  ideas  that  the  stock  is 
worth  a  lot  of  money,  close  examination  of  the  same 
brings  to  light  the  exact  opposite. 

Yours  very  truly, 
MOTTMAN  MERC  CO. 

Geo.  A.  Mottman. 
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April  20,  1921. 
The  Mottman  Mercantile  Company, 

Olympia,  Wash. 
Gentlemen : 

Cannot  say  that  we  understand  your  proposition 
any  more  clearly  after  receiving  your  letter.  Accord- 
ing to  the  best  information  we  can  obtain  there  is  a 
stock  of  merchandise  in  the  store  of  approximately 
$20,000,  value,  with  fixtures  on  hand  worth  from 
three  to  four  thousand  dollars.  If  your  offer  of  from 
$3000.00  to  $3500.00  is  for  the  entire  merchantable 
stock  and  fixtures — it  will  not  be  considered  for  a 
moment. 

The  writer  expects  to  be  in  Chehalis  Friday  morn- 
ing and  if  you  care  to  send  a  representative  there 
to  make  an  offer  for  the  stock,  you  may  do  so,  but 
unless  the  offer  is  largely  in  excess  of  the  one 
mentioned,  it  would  be  a  waste  of  your  money  to 
send  anyone  down. 

Yours  very  truly. 


Asst.  Cashier. 
CLL:P. 

April  23,  1921. 
Mr.  Coram  T.  Davis,  Atty.  at  Law, 
#300  West  Adams  Street, 
Chicago,  lU. 
Dear  Mr.  Davis: 

Have  just  received  your  letter  of  April  19th,  and 
am  very  glad  to  have  an  expression  of  your  ideas 
concerning  the  collection  of  notes  from  W.  F.  Elliott. 
The  telegram  which  you  sent  a  few  days  ago  fur- 
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nished  me  with  just  the  leverage  I  desired  to  use 
iipon  Mr.  Elliott.  Immediately  upon  its  receipt  I 
communicated  its  contents  to  Mr,  Elliott  and  then 
made  a  personal  visit  to  Chehalis  yesterday.     [119] 

Without  much  trouble  Mr.  Elliott  turned  over  to 
us  a  bill  of  sale  for  the  Automobile  which  I  immedi- 
ately recorded.  Title  now  rests  in  the  name  of  C.  H. 
O'Brien,  and  the  Power  of  Attorney  which  I  have 
permits  transfer  to  purchaser. 

We  are  sending  a  young  man  from  the  Bank  to- 
day to  Chehalis,  to  drive  the  car  here,  as  we  fear 
there  may  be  some  legal  complications  if  the  machine 
is  allowed  to  remain  there.  The  automobile  is  an 
Overland  Sedan,  last  year's  model.  Elliott  thinks 
it  should  be  worth  approximately  $1000.00  but  has 
been  unable  to  obtain  any  such  offer  for  it,  and  we 
are  inclined  to  think  that  price  a  little  too  high. 
Second  hand  cars  are  rather  a  drug  upon  the  mar- 
ket at  the  present  time.  We  will  endeavor  to  realize 
as  much  from  the  car  as  possible,  as  we  believe  that 
is  all  Mr.  0  'Brien  will  obtain  from  his  notes. 

Mr.  Elliott  did  not  require  the  surrender  of  the 
notes,  so  that  Mr.  O'Brien  will  be  in  a  position  to 
enforce  payment  later  on  if  Mr.  Elliott  has  anything 
with  which  to  pay.  We  are  inclined  to  believe  that 
for  the  present  Mr.  O'Brien  had  better  accept  what 
he  receives  from  the  car  and  forget  the  rest. 

Spent  most  of  the  day  taking  off  from  the  Elliott 
O'Brien  Company's  books  a  list  of  their  indebted- 
ness, which  seems  to  be  in  the  neighborhood  of 
$19,000.00.  An  inventory  of  the  merchandise  stock 
is  to  be  taken  beginning  tomorrow,  and  this  will 
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enable  us  to  determine  just  what  is  the  proper  pro- 
cedure for  the  store  to  take.  If  it  seems  impossible 
for  the  store  to  pay  its  debts  we  will  suggest  that 
all  stock  be  turned  over  to  the  creditors  at  once. 

Yours  very  truly, 


CLL:P. 


Asst.  Cashier. 
April  23,  1921. 


Mr.  A.  E.  Hart, 

c/o  Elliott-O'Brien  Co., 
Chehalis,  Wn. 
Dear  Sir: 

After  leaving  the  store  yesterday,  I  called  at  the 
Coffman-Dobson  Bank,  but  was  unfortunate  in  not 
being  able  to  see  Mr.  Coffman.  I  had  a  talk  with 
Mr.  Donahue,  the  Vice  President,  regarding  matters 
concerning  the  store.  I  thought  it  wise  to  let  him 
know  that  matters  were  in  a  serious  shape,  so  that 
they  would  not  expect  application  on  their  notes 
of  every  dollar  that  is  taken  in  by  the  store.  I 
told  him  that  there  were  many  other  creditors  who 
would  have  to  be  satisfied  if  the  store  was  to  con- 
tinue in  operation,  but  that  all  intended  to  take 
care  of  the  Bank's  obligation  just  as  rapidly  as  pos- 
sible under  the  circumstances.     [120] 

After  leaving  the  store  it  occurred  to  me  that  I 
had  not  written  down  among  the  obligations  the  un- 
paid balance  due  on  the  Cash  Register.  When  con- 
venient, drop  me  a  note  telling  me  amount  of  unpaid 
balance. 

Have  received  your  letter  containing  statement 
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of  Bills  Due,  but  have  not  had  time  to  go  over  them 
carefully.     Will  be  very  much  interested  in  receiv- 
ing your  figures  of  inventory,  so  we  may  see  just 
where  we  stand  financially. 
With  personal  regards,  I  am. 

Sincerely  yours. 


Asst.  Cashier. 
CLL:P. 

ELLIOTT-O'BRIEN  CO. 
ChehaHs,  Wash.,  April  28th,  1921. 
Mr.  C.  L.  LeSourd, 

Dexter  Horton  Trust  &  Savings  Bank, 
Seattle,  Wash. 
Dear  Sir: 

Mr.  Elliott  took  his  departure  this  morning.  I 
have  a  statement  of  our  Assets  and  Liabilities  to 
date  to  submit  to  you  in  person.  I  had  not  intended 
going  to  Seattle  this  week,  but  it  is  important  that 
I  should  do  so  in  order  to  go  into  details  that  can- 
not be  satisfactorily  explained  by  correspondence. 

Mr.  Jerome  Walters  of  Aberdeen  called  last  even- 
ing again  in  regard  to  buying  the  stock  and  fixtures 
and  has  made  us  an  offer.  I  believe  after  I  have 
gone  into  the  matter  with  you  we  may  be  able  to 
arrange  with  the  creditors  whereby  they  would  re- 
ceive 75c  instead  of  a  possible  25c;  in  the  event  of 
it  going  into  a  Receiver's  hands. 

I  will  not  leave  Chehalis  until  3  a.  m.  Sunday 
morning  as  I  have  to  be  here  for  the  wind  up  of 
Saturday  business;  we  keep  open  until  9  p.  m.  I 
wiU  call  on  you  on  Monday  morning  next. 

Yours  very  truly, 

A.  E.  HART.     [121] 
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3346. 

EUiott-O'Erien, 

Trustee's  Exhibit  ''C." 

In  Account  With 

CARSON,  PIRIE,  SCOTT  &  COMPANY. 

300  West  Adams  St. 

Chicago,  7-19-21. 
EUiott-O 'Brian  Co. 
Chehalis,  Wash. 


Balanot^ 

Jan.   1st,   1921 
on  remittance 

.6590.47 

Bal.  due 

of  2/24/21  Int 

.  for  overtime. . 

.       3.64 

Bal.  due 

on 

remittance  of  2/4/21  Credit  used  twice . . . 

.       2.25 

Bal.  due 

on 

remittance 

of  4/29/21  Int 

for  overtime. . 

.     17.59 

Bal.  due 

on 

remittance  of  3/5/21  Int. 

for  overtime. . . 

.       5.37 

Bal.  due 

on 

remittance  of  4/1/21  Int. 

for  overtime . . . 

.       8.19 

1921 

Net  Cash 

2%  10  days 

6%  10  days 

Jan.     6 

16.91 

7 

233.76 

8 

9.85 

.65 

12 

11.25 

""" 

13 

15.91 

17 

210.93 
5.32 

~ 

Mar.     8 

61.50 

24 

33.51 

31 

Crd.  Mdse. 

30.48 

Jan.     5 

14.62 

6 

21.14 

18 

25.97 

13 

9.00 

.65 

7.81 

566.50 

559.43 

7186.85 
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Crd.  Cash. 

Jan. 

6 

265.50 

Jan. 

25 

265.50 

27 

495.55 

Feb. 

4 

517.54 

24 

661.59 

Mar. 

5 

715.80 

Apr. 

1 

589.66 

25 

500.00 

29 

508.47 

233.76  .65  7186.00 


4254.11 

2932.74 
Int.  on  past  due  acct 29.44 


2962.18 


[124] 


Trustee's  Exhibit  '*G." 

COPY. 

#3346. 

In  the  Superior  Court  of  the  State  of  Washington, 
in  and  for  Lewis  County. 

BEE-NjB/GGET   publishing  CO.,   a   Corpora- 
tion, 

Plaintiff, 
vs. 

ELLIOTT-O'BRIEN  CO.,  a  Corporation, 

Defendant. 

ORDER. 
WHEREAS,  it  appears  to  the  Court,  from  the 
complaint  of  the  plaintiff,  and  the  answer  of  the  de- 
fendant filed  herein,  that  the  defendant  is  a  corpora- 
tion and  is  insolvent,  and  that,  therefore,  its  assets 
are  a  trust  fund  for  the  benefit  of  creditors  equally 
and  ratably,  and  that  there  is  imminent  danger  of 
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their  not  being  so  applied,  and  of  certain  creditors 
obtaining  priority  over  other  creditors,  and  that 
plaintiff  is  a  creditor  of  the  defendant  and  brings 
this  action  on  behalf  of  all  creditors  similarly  situ- 
ated, plaintiff  seeking  no  preference  or  priority; 
that  a  necessity  exists  for  the  appointment  of  a 
receiver  of  the  assets  of  the  defendant  for  the  pur- 
pose of  winding  up  the  assets  of  the  defendant  and 
^properly  apply  the  assets  and  it  further  appearing  to 
the  Court  that  George  R.  Walker  is  a  fit  and  proper 
person  to  act  as  such  receiver;  that  the  assets  of  the 
defendant  are  of  the  reasonable  value  of  $12,000. 

IT  IS  NOW  ORDERED: 

That  George  Ri.  Walker  be,  and  he  is  hereby  ap- 
pointed as  receiver  of  the  assets  of  the  defendant 
and  directed  to  forthwith  take  possession  and  con- 
trol of  the  same  and  to  return  to  this  court  as  soon 
as  possible  an  inventory  of  the  said  assets  and  he 
shall  continue  to  operate  [125]  said  business  un- 
til further  orders  of  this  court,  keeping  the  same  a 
going  business  in  order  to  effect  a  more  advan- 
tageous sale  thereof,  if  such  sale  be  found  advisable, 
and  such  receiver  shall  in  all  respects  comply  with 
the  law  and  order  of  this  court,  and  he  shall  take 
oath  as  prescribed  by  law  and  file  herein,  as  re- 
quired by  law  a  good  and  sufficient  bond  in  the  penal 
sum  of  $1500.00,  to  be  approved  by  the  Court,  be- 
fore entering  upon  his  duties. 

At  the  time  of  the  entry  of  this  order  appeared 
Hull  and  Murray,  attorneys  for  plaintiff,  and  D,  G. 
Abel,  attorney  for  defendant. 
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By  the  Court,  May  7th,  1921. 

W.  A.  REYNOLDS, 
Judge.     [126] 


EXHIBIT  '^D,"  and  in  lieu  of  ''D,"  as  foUows: 
Statements  rendered  by  Carson,  Pirie,   Scott  & 
Co.,  of  its  account  with  bankrupt,  as  follows : 

9-23-1920. 
Interest  due  for  overtime  on  bills  of  December  and 
January  paid  today,  amount. . . .  42557.08 — 63.14 
Time  taken — ^260  days. 

Nov.  5,  1920. 

11-12-20— paid  11-25  int.  for  overtime 24.57 

11-12-20— paid  11-10  int.  for  overtime 50.25 

12-2-20. 
Interest  due  as  for  overtime  on  bills  of  March  paid 

today — ^Amount    4-52 — 32.65 

Time  taken— 253  days.     [1261/2] 


^'ra^-lee's   ioihxLil 
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lie: 


G. 
ugen*      0. 
!"    •   '.a   ?r If   Jo. 
.ggef    ?ub  Co, 

3ro.'    isi?   Co, 

Laffin's    .nc. 
Lnkalspl:!  Co. 
Lalshaar  Mayer  &  Cc. 
»rt  i-  Brc;j.      3 
iTi   itraues  ic  Co. 
i«e   L  Sens.    James 
les  3roB   Inc. 
)ve,v.farren  &  l^onroe 
?ore  Dr."  Seeds   Cc. 
Welton 
;b8  Bros 
irrov.  L  Wtoj:ier 
irsjmll   i'leld  &  Co. 
mstich  Silk  Co. 
iQlao.   S. 

)rth  Coast  x*ow8r  Co. 
)yal   .Vorcaster  Ccyset 

-'  0  # 

Itttle   Paper  Co. 
ihwabacher  Bros 
^andard   rtroom  Co. 
iandard   Paper  Co* 
Lniaii?:u-jiirchl:aa   Co. 
rin  City   ?eed  Co. 
>gue  Marchahdise   Co. 
letarn  Dry    ioods   Cc. 

iclru  Kiiip-  i  ..cap   Co 

)heas  Co.   H; 

Jtany  lorsted  Milla 

lOuis  Cohen 
iria^ner  Pub   Co. 


lalm  file 

d         Payments  Dade 

leti^ 

purunases 

(100.00) 

1/1/21 

(      6,00) 

39.98 

0  X      165.40 

124.98 

274.25 

3r59.50   X    5o3.7o 

574.00 

143.75 

101.25  X    278.76 

236.26 

16.36 

0  X   16.36 

205.15 

0  X    219.81 

14.66 

(2494.1^) 

2714.59   X   1496.77 

.    1717.26 

358.90 

0  X   358.90 

234.03 

0  X   242.03 

800.00 

9.19 

6.13  X   3.06 

5E1.00 

0  X   559.75 

38.75 

59.25 

24.49   X    267.34 

232.58 

1280.58 

0  X  1307.68 

27.10 

56.50 

0   X      337.75 

280.26 

178.50 

0  X   283,50 

105.00 

697.83 

0  X   697.88 

406.49 

0  X  409.61 

29.49 

17.50 

0  X      17.50 

33.80 

0  X     33.80 

143.66 

158.26  X  161.16 

175.75 

11.70 

0  X      11.70 

66.00 

16,50   X   132. 

82.50 

121.00 

0  X   121.00 

21,49 

10.04  X   21.49 

10.04 

(668.50) 

2.13 

0   X  3.66 

177.86 

0  X  441.23 

263.37 

991.85 

904.66   X   1016.71 

929.52'' 

.       48.50 

0  X  48.50 

23.32 

0  X   23.32 

164.39 

0  X   164.30 

105.00 

309.04 

Percentage   of 
debt   paid 


(Z'J^o) 


(    970) 


(9^) 


75^ 

66 /b 

62^ 

0 

48^ 
0 

0 

805J 
zi 

83^ 

40^ 

0 

0 
0 

55^ 

0 
525^ 

0 
31^ 

0 
59^ 

0 
0 
0 


jffman  Dobs on  Bank  1800.00 

irson  Plrie   Scott  iCo.    2932.74 


5500  X   800.00  4500.00 

6590.47  X  667.11  4324.84 


(67^) 
(65) 


60% 


I  acctE    listed 

5  accta   average   per  cent  30^ 

-'ayments   to   others  4844.50 

8824,84 

•     13669,34 


50  ^  of  all  payrai-ntB  went  to  Bank  and  Careon  Pirie  &  Scott. 
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Respondent's  Exhibit  No.  1. 

#3346. 
WHOLESALE  ACCOUNTS. 

January,  1921. 

Carson,  Pirie,  Scott  &  Co $  489.02 

Carson,  Pirie,  Scott  &  Co.     (February) ....  1222.51 

March,  1921. 

Fleischner-Mayer    &    Co 665.44 

Carson,  Pirie,  Scott  &  Co 485.10 

Western  Dry  Goods  Co 491.34 

B.  Hart  &  Bro 40.05 

Levi  Strauss  Co 55.25 

H.  W.  Gossard  Co 16.29 

E.  Kohara  Co 17.04 

E.    Kohara    Co 6.28 

Moss   Bros 34.50 

Moss   Bros 23.00 

Schwabachei^    Bros 33.00 

Love-Warren-Monroe  Co 6.83 

Love-Warren-Monroe  Co 180.91 

Love-Warren-Monroe  Co 1.56 

Bemis  Bros.  Bag  Co 62.50 

Ulius   Bros 92.75 

Garrison-Wagoner  Co 6.69 

S.  L.  Hoffman  Co 40.35 

Louis  Cohen  Co 105.00 

S.  G.  Dress  Co 66.50 

Samuel  Landau   100.00 

Vogue  Merchandise  Co 18.22 
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April,  1921. 

Carson,  Pirie,  Scott  Co $  1640.60 

Fleischner-Mayer  Co 458.58 

Western  Dry  Goods  Co 659.10 

Lees  Brothers 472.50 

Marshall-Field  &  Co 499.30 

Landesman-Hirschheimer  Co 367.00 

Vogue  Mdse.   Co 35.63 

Vogue  Mdse.   Co 39.05 

Vogue  Mdse.  Co 71.01 

[128] 

Royal  Worcester  Co 116.38 

Nonatuck  Silk  Co 239.06 

H.  W.  Gossard  Co 256.74 

Walton  N.  Moore  D.  G.  Co 469.59 

Botany  Worcester  Mills   93.89 

Santag  Hilder  Bro 12.57 

Schwabacher    Bros 33.00 

Samuel  Landua   49.50 

Manson  &  Wegman 178.50 

Standard  Broom  Co 44.00 

Samuel  Nemino  17.50 

Luckel  King  &  Cake  Soap  Co 48.50 

Designer   Publishing   Co 15.42 

Bemis  Bag  Co 50.00 

F.  M.  Slack   1.26 

May,  1921. 

Meischner-Mayer  Co $  1216.54 

Carson,  Pirie,  Scott  &  Co 86.82 

Landesman-Hirschheimer  Co 285.50 

Western  Dry  Goods  Co 317.16 

Royal  Worcester  Corset  Co 8.81 

Lees    Bros 41.00 
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Walton  N.  Moore  D.  G.  Co 709.41 

Samtag  &  Hilder  Bros 55.46 

Claflin,    Inc 16.36 

Botany  Worsted  Mills 70.50 

Marshall-Field  &  Co 198.53 

Nonatuck  Silk  Co 34.69 

Nonatuck  Silk  Co 78.50 

Nonatuck  Silk  Co 27.87 

B.  Hart  &  Co 33.15 

Levi  Strauss  &  Co 173.54 

H.  W.  Gossard  Co 9.48 

L.  Dinkenspeil 100.00 

L.    Dinkenspeil    104.25 

Love-Warren-Monroe  Co 59.25 

Seattle  Paper  Co 7.37 

June,  1921. 

Pleischner-Mayer    Co. 35.00 

Carson,  Pirie,  Scott  &  Co 63.99 

Eoyal  Worcester  Corset  Co 15.74 

Levi  Strauss  &  Co 5.24 

SUNDRY  BILLS. 

Advocate  Printing  Co $  84.00 

Bee  Nuget  Printing  Co 420.50 

Taxes— 1920    515.44 

Kvarno  Overland  Co 36.75 

Coffman-Dobson  Bank  &  Trust  Co 3500.00 

Due  Bank 297.04 

Grand    Total $18,215.33 

[129] 
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Respondent's  Exhibit  No.  2. 

#  3346. 

ELLIOTT-O'BRIEN  CO. 

Chehalis,  Wash.,  December  31st,  '20. 

ASSETS: 

Inventory    27862.25   (net) 

Book   accounts    1894.07 

Fixture  accounts    3520.22 

Unexpired  insurance   . .     235.00 

Wrapping  paper    15.00 

Stationery    50.00 

Claims  pending    5.20 

Coupons     (Standard) . .         1.80 
Baby  bonds— 2  @  4.35        8.70 

Total $33592.24 

Depreciation      on      fix-  ) 

tures   $316.82)  610.89 

Wrote  off  bad  accounts    294.07) 

Total $32981.35 

LIABILITIES : 

Owe   for   merchandise 12958.11 

Bills   payable    Coffman-Dobson   Bank   & 

T.  Co 2500.00 

Bills   payable    Coffman-Dobson   Bank   & 

T.  Co 2000.00 

Bills   payable   Coffman-Dobson   Bank    & 

T.  Co 1000.00 

Owe  bank   292.89 

18751.00 
Net  worth  14230.35 


Grand  total 32981.35 

(Cap.  Stock  15  M.) 
[130] 
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Petition  for  Allowance  of  Appeal. 

S.  G.  Climenson,  as  trustee  of  Elliott-O'Brien  Co., 
a  corporation,  bankrupt,  conceiving  himself  ag- 
greived  by  the  judgment  and  order  of  the  Court 
made  and  entered  herein  the  13th  day  of  March, 
1922,  in  the  above-entitled  cause,  for  the  reasons 
set  out  in  his  assignment  of  error  filed  herein,  here- 
by appeals  from  said  Judgment  and  Order  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  prays  this  Honorable  Court 
to  grant  him  an  order  allowing  an  appeal  from  said 
judgment  and  said  order  to  the  said  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
and  prays  that  transcript  of  the  record,  proceedings 
and  papers  upon  which  decision  and  Judgment 
was  made,  duly  authenticated,  may  be  sent  to  the 
said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

NELSON  R.  ANDERSON, 
Attorney  for  S.  G.  Climenson,  Trustee. 

Order  Granting  Appeal. 

S.  G.  Climenson,  as  trustee  of  Elliott-O'Brien  Co., 
a  corporation,  bankrupt,  having  heretofore  filed  its 
petition  for  appeal  and  assignments  of  error,  and 
having  given  notice  to  said  claimants,  namely,  Car- 
son, Pirie,  Scott  &  Co.,  Coffman-Dobson  Bank  & 
Trust  Co.,  and  Bee  Nuggett  Publishing  Co.,  and  the 
Court   having   duly     [131]     considered   the    above 
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and  foregoing  Petition  and  being  fully  advised  in 
the  premises, — 

IT  IS  ORDERED  that  the  appeal  prayed  for  be, 
and  the  same  hereby  is  granted,  and  it  is  further 
ordered,  that  a  transcript  of  the  record  be  trans- 
mitted by  the  Clerk  to  the  Clerk  of  the  Appellate 
Court. 

Done  in  open  court  this  13th  day  of  March,  1921. 
EDWARD  E.  CUSHMAN, 

Judge. 

[Indorsed] :     Mar.  13,  1922.     [132] 


Amended  Assignments  of  Error. 

Comes  now  S.  Gr.  Climenson,  as  trustee  of  Elliott- 
O'Brien  Co.,  a  corporation,  bankrupt,  and  assigns 
the  following  errors  committed  by  the  Court 
during  the  trial  and  in  the  rendition  of  the  judg- 
ment and  entering  the  order  in  the  above-entitled 
matter,  entered  March  13,  1922,  allowing  the  claims 
of  Carson,  Pirie,  Scott  &  Co.,  and  Coffman-Dobson 
Bank  &  Trust  Co.,  upon  which  said  Ti-ustee  will 
rely  in  the  Appellate  Court: 

I. 

The  Court  erred  in  approving  the  ruling  of  the 
Referee  allowing  the  claim  of,  and  overruling  the 
objections  of  the  trustee  to  the  claim  of,  Carson, 
Pirie,  Scott  &  Co.  on  the  ground  of  preferences  re- 
ceived contrary  to  the  Bankruptcy  Act  prohibiting 
preferences  to  creditors. 

II. 

The  Court  erred  in  approving  the  ruling  of  the 
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Eeferee  allowing-  the  claim  of,  and  overruling  the 
objections  of  the  trustee  to  the  claim  of,  Coffman- 
Dobson  Bank  &  Trust  Co.  on  the  ground  of  pre- 
ferences [133]  received  contrary  to  the  Bank- 
ruptcy Act  prohibiting  preferences  to  creditors. 

III. 

The  Court  erred  in  approving  the  finding  of  fact, 
if  it  be  a  finding,  made  by  the  Referee  as  follows : 

That  the  inventory  showing  was  very  good, 
$26,371.39,  and,  while  that  its  claimant,  Carson, 
Pirie,  Scott  &  Co.,  was  very  large,  yet  the  inventory 
would  seem  sufficient  to  pay  it,  and  that,  together 
with  the  manager's  contention  that  he  would  reduce 
the  stock,  pay  its  debts,  which  he  did  actually  pro- 
ceed to  do,  might  very  easily  lead  claimant  to  believe 
that  the  manager  was  reducing  all  debts  and  not 
merely  its  debts;  because  same  is  not  supported  by, 
and  is  contrar}^  to,  the  evidence. 

IV. 

The  Court  erred  in  approving  the  finding  of  the 
Referee,  if  it  be  a  finding,  as  follows: 

I  do  not  believe  that  the  claimant  had  knowledge 
of  the  insolvent  condition  of  the  bankrupt  or  suffi- 
cient reason  to  believe  that  it  was  receiving  a  pre- 
ference; because  same  is  not  supported  by,  and  is 
contrary  to,  the  evidence. 

V. 

The  Court  erred  in  approving  the  finding  of  the 
Referee,  if  it  be  a  finding,  as  follows : 

Unless  claimant  had  knowledge  of  the  purposes  of 
the  dominant  stockholder  to  close  out  the  busi- 
ness it  was  not  likely  to  suspect  insolvency;  because 
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same  is  not  supported  by,  and  is  contrary  to,  the 
evidence. 

VI. 

The  Court  erred  in  approving  the  finding  of  the 
Referee,  if  it  be  a  finding,  as  follows: 

The  case  at  bar  is  distinguished  from  the  cases 
relied  on  by  the  trustee  in  that  the  creditor  was 
informed  by  the  manager  that  [134]  he  could 
pay  his  debts  by  reducing  the  stock;  because  same 
is  not  supported  by,  and  is  contrary  to,  the  evidence. 

VII. 

The  Court  erred  in  approving  the  finding  of  the 
Referee,  if  it  be  a  finding,  as  follows: 

That  Dan  Coffman,  cashier  of  Coffman-Dobson 
Bank  &  Trust  Co.,  stated  at  page  145  of  the  tran- 
script that  the  bank  was  liquidating  as  any  other 
bank  was,  and  if  they  had  cleared  up  their  notes  the 
Bank  would  likely  have  accommodated  them  again; 
because  same  is  not  supported  by,  and  is  contrary 
to,  the  evidence. 

VIII. 

The  Court  erred  in  finding  that  said  Carson,  Pirie, 
Scott  &  Co.  did  not  know  or  believe  or  have  reason- 
able cause  to  believe  that  the  transfers  would  effect 
a  preference ;  because  same  is  not  supported  by,  and 
is  contrary  to,  the  evidence. 

IX. 

The  Court  erred  in  not  finding  that  Carson,  Pirie, 
Scott  &  Co.  believed  or  had  reasonable  cause  to  be- 
to  believe  that  a  preference  was  effected  by  pay- 
ments made  on  account  as  shown  by  the  evidence. 
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X. 

The  Court  erred  in  not  finding  that  Carson,  Pirie, 
Scott  &  Co.  believed  or  had  reasonable  cause  to  be- 
lieve that  a  preference  v^as  effected  by  payments 
made  on  account  by  the  failure  of  Carson,  Pirie, 
Scott  &  Co.  to  introduce  correspondence  between  it 
and  the  bankrupt,  and  the  suppression  of  same, 
thereby  establishing  an  inference  of  fact  and  a 
presumption  of  law  that  they  knew,  believed  or  had 
reasonable  cause  to  believe  a  preference  was  ef- 
fected. 

XI. 

The  Court  erred  in  finding  that  said  Coffman-Dob- 
son  Bank  &  Trust  Co.  did  not  know  or  believe  or 
have  reasonable  cause  to  believe  that  the  transfers 
would  effect  a  preference;  because  same  is  [135] 
not  supported  by,  and  is  contrary  to,  the  evidence. 

xn. 

The  Court  erred  in  not  finding  that  Coffman-Dob- 
son  Bank  &  Trust  Co.  knew,  believed  or  had  rea- 
sonable cause  to  believe  that  a  preference  was  ef- 
fected by  payments  made  on  account  as  shown  by 
the  evidence. 

XIII. 

That  the  Court  erred  in  approving  the  ruling  of 
the  Referee  and  in  allowing  the  claim  of,  and  not 
sustaining  the  objections  of  the  trustee  to,  claim  of 
Carson,  Pirie,  Scott  &  Co.,  for  preferences  received 
contrary  to  the  laws  of  the  State  of  Washington 
prohibiting  insolvent  corporations  from  preferring 
creditors. 
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XIV. 

The  Court  erred  in  approving  the  ruling  of  the 
Eeferee  and  allowing  the  claim  of  Carson,  Pirie, 
Scott  &  Co.,  because  the  facts  found  do  not,  accord- 
ing to  the  laws  of  the  State  of  Washington  prohibit- 
ing insolvent  corporations  from  preferring  credi- 
tors, sustain  the  judgment. 

XV. 

That  the  Court  erred  in  approving  the  ruling  of 
the  Referee  and  in  allowing  the  claim  of,  and  not 
sustaining  the  objections  of  the  trustee  to,  claim  of 
Coffman-Dobson  Bank  &  Trust  Co.,  for  preferences 
received  contrary  to  the  laws  of  the  State  of  Wash- 
ington prohibiting  insolvent  corporations  from  pre- 
ferring creditors. 

XVI. 

The  Court  erred  in  approving  the  ruling  of  the 
Referee  and  allowing  the  claim  of  Coffman-Dobson 
^ank  &  Trust  Co.,  because  the  facts  do  not,  accord- 
ing to  the  laws  of  the  State  of  Washington  prohibit- 
ing insolvent  corporations  from  preferring  creditors, 
sustain  the  judgment.     [136] 

XVII. 

The  Court  erred  in  not  giving  judgment  in  favor 
of  the  Trustee  and  against  Carson,  Pirie,  Scott  & 
Co.,  upon  the  facts  found  containing  all  the  elements 
of  a  preference  under  the  laws  of  the  State  of 
Washington  wherein  insolvent  corporations  cannot 
prefer  creditors  no  matter  what  the  good  faith  of 
the  creditor  may  be;  knowledge,  belief  or  reason- 
able cause  to  believe  upon  the  part  of  a  creditor 
that  a  preference  was  received  is  immaterial. 


Carson,  Pirie,  Scott  &  Company  et  al.      169 

XVIII. 

The  Court  erred  in  not  giving  judgment  in  favor 
of  the  trustee  and  against  Coffman-Dobson  Bank  & 
Trust  Co.,  upon  the  facts  found  containing  all  the 
elements  of  a  preference  under  the  laws  of  the 
State  of  Washington  wherein  insolvent  corporations 
cannot  prefer  creditors  no  matter  what  the  good 
faith  of  the  creditor  may  be;  knowledge,  belief  or 
reasonable  cause  to  believe  upon  the  part  of  a  credi- 
tor that  a  preference  was  received  is  immaterial. 

WHEREFORE  said  trustee  prays  that  said  de- 
cision, judgment  and  order  be  reversed  and  that 
said  District  Judge  may  be  directed  to  enter  a  judg- 
ment and  order  sustaining  the  objections  of  the 
Trustee  to  the  claims  of  said  creditors. 

NELSON  R.  ANDERSON, 
Attorney  for  S.  O.  Climenson,  Trustee. 
[137] 

[Endorsed] :  Filed  May  9,  1922,  F.  D.  Monckton, 
Clerk.    By  Paul  P.  O'Brien,  Deputy  Clerk.     [137a] 


Stipulation  as  to  Record  on  Appeal. 
IT  IS  HEREBY  STIPULATED  AND  AGREED, 
by  and  between  counsel  herein,  that  the  record  on 
appeal  shall  constitute  the  following  papers  and 
none  other,  and  the  Clerk,  in  preparing  the  record 
shall  omit  all  captions,  endorsements,  acceptances 
of  service  and  verifications,  except  file-marks: 

1.  Claim  of  Carson,  Pirie,  Scott  &  Company. 

2.  Claim  of  Coffman-Dobson  Bank  &  Trust  Com- 

pany. 
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3.  Objections  of  the  trustee  to  claim  of  Carson, 

Pirie,  Scott  &  Co. 

4.  Objections  of  the  trustee  to  claim  of  Coffman- 

Dobson  Bank  and  Trust  Co. 

5.  Answer  of  Carson,  Pirie,  Scott  &  Co. 

6.  Order  of  Referee. 

7.  Petition  of  review  by  trustee. 

8.  Certificate  of  Referee. 

9.  Order  of  Judge  Cushman. 

10.  Opinion  of  Judge  Cushman.     [139a] 

11.  Abstract  of  testimony  as  per  copy  attached. 

12.  Petition  and  order  allowing  appeal. 

13.  Assignments  of  errors. 

14.  Citation. 

15.  Trustee's  Exhibit  ''A";  part  of  Trustee's  Ex- 

hibit "B"  as  per  copy  attached;   Trustee's 
Exhibit  '^C";    that  part  of  Trustee's  Ex- 
hibit "D,"  and  in  lieu  of  "D"  as  follows: 
Statements  rendered  by  Carson,  Pirie,  Scott 
&  Co.  of  its  account  with  bankrupt  as  follows : 

9-23-1920. 
''Interest  due  as  for  overtime  on  bills  of  Decem- 
ber and  January  paid  to- 
day, amount $2557.08—63.14 

Time  taken  260  days." 

Nov.  5,  1920. 
11-12-20— Paid  11-25  int.  for  overtime. .  .34.57 
11-12-20— Paid  11-10  int.  for  overtime.  .  .50.25 

12-3-20. 
Interest  due  as  for  overtime  on  bills  of  March 
paid    today — Amount 14.51 — 32.65 
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Time  taken  253  days. 
Trustee 's  Exhibit  ^ '  G  "  and  ^ '  I. '  ^ 
Respondent's  Exhibit  #1  as  per  copy  attached  and 
Respondent's  Exhibit  #2. 
IT  IS  FURTHER  STIPULATED  AND 
AG-REED,  that  a  transcript  of  the  testimony  certi- 
fied to  by  the  Referee  and  all  exhibits  of  trustees 
and  respondents  may  be  sent  down  to  the  Circuit 
Court  of  Appeals  as  part  of  the  record  and  need 
not  be  printed,  and  may  be  used  upon  said  appeal 
and  referred  to  by  either  party  upon  the  presenta- 
tion of  said  cause  in  the  Circuit  Court  of  Appeals, 
provided,  however,  that  this  stipulation  shall  not  be 
deemed  a  waiver  of  any  objections  to  the  compe- 
tency or  admissibility  by  counsel  to  the  oral  evi- 
dence on  said  exhibits.     [139b] 

Dated  this  28th  day  of  March,  1922. 

NELSON  R.   ANDERSON, 

Attorney  for  Trustee, 
GEO.  N.  WOODLEY  and 
McCLURE  &  McCLURE, 
Attorneys  for  Carson,  Pirie,  Scott  &  Co. 
H.  H.  HULL  and 
J.  EMMONS, 
Attorneys  for  Coffman-Dobson  Bank  &  Trust  Co. 

[Indorsed]:  April  4,  1922.     [140] 
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Citation. 

The  President  of  the  United  States  to  Carson,  Pirie, 

Scott   &   Co.,   a   Corporation,    Coffman-Dobson 

Bank  &  Trust  Co.,  a  Corporation,  Bee  Nuggett 

Publishing  Co.,  a  Corporation,  and  to  George 

N.  Woodley,  Walter  A.  McClure  and  A.  A.  Hull, 

Their  Attorneys,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  at  a  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit  to  be  holden  at  the  City  of  San 

Francisco,  State  of  California,  within  thirty  days 

from  the  date  hereof,  pursuant  to  an  appeal  filed  in 

the  clerk's  office  for  the  United  States  District  Court 

Court    for   the   Western   District    of   Washington, 

Southern  Division,  in  a  cause  where  S.  G.  Climenson, 

as  Trustee   of  Elliott-O'Brien   Co.,   a  corporation, 

bankrupt,  is  appellant,  and  you  are  appellees,  then 

and  there  to  show  cause,  if  any  there  be,  why  the 

judgment  and  decree  mentioned  in  said  appeal  should 

not  be   corrected,   and  speedy  justice  done  to  the 

parties  in  that  behalf.     [140a] 

WITNESS,  the  Honorable  WILLIAM  HOWARD 
TAFT,  Chief  Justice  of  the  United  States,  this  the 
13th  day  of  March,  1922. 

EDWARD  E.  CUSHMAN, 

Judge. 
[Indorsed] :  Mar.  13,  1922.     [141] 


[Endorsed] :     No.  3862.      United  States  Circuit 
Court  of  Appeals  for  the  Ninth   Circuit.     In  the 
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Matter  of  Elliott-O'Brien  Company,  a  Corporation, 
Bankrupt.  S.  G.  Climenson,  as  Trustee  of  Elliott- 
O'Brien  Company,  a  Corporation,  Bankrupt,  Appel- 
lant, vs.  Carson,  Pirie,  Scott  &  Company,  a  Corpora- 
tion, Coffman-Dobson  Bank  &  Trust  Company,  a 
Corporation,  Bee  Nuggett  Publishing  Company,  a 
Corporation,  Appellees.  Transcript  of  Record. 
Upon  Appeal  from  the  United  States  District  Court 
for  the  Western  District  of  Washington,  Southern 
Division. 

Filed  April  11,  1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


At  a  stated  term,  to  wit,  the  October  Term,  A.  D. 
1921,  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  held  in  the  court- 
room thereof,  in  the  City  and  County  of  San 
Francisco,  in  the  State  of  California,  on  Tuesday 
the  ninth  day  of  May,  in  the  year  of  our  Lord 
one  thousand,  nine  hundred  and  twenty-two. 
Present :  Honorable  WILLIAM  W.  MORROW, 
Circuit  Judge,  Presiding;  Honorable  WILLIAM 
H.  HUNT,  Circuit  Judge;  Honorable  ROBERT 
S.  BEAN,  District  Judge. 
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No.  3862. 

In  the  Matter  of  ELLIOTT-O'BRIEN  COMPANY, 
a  Corporation,  Bankrupt. 

S.  G.  CLIMENSON,  as  Trustee  of  Elliott-O'Brien 
Company,  a  Corporation,  Bankrupt, 

Appellant, 
vs. 

CARSON,  PIRIE,  SCOTT  &  COMPANY,  a  Cor- 
poration, COFFMAN,  DOBSON  BANK  & 
TRUST  COMPANY,  a  Corporation,  BEE- 
NUGOETT    PUBLISHING    COMPANY,    a 

Corporation, 

Appellees. 

Order  Dismissing  Appeal  of  S.  Gr.  Climenson  from 
Order  Allowing  Claim  of  Bee-Nuggett  Publish- 
ing Company,  etc. 

This  matter  coming  on  regularly  for  hearing  upon 
stipulation  of  counsel  for  the  respective  parties  this 
day  filed,  and  the  Court  being  fully  advised  in  the 
premises, — 

IT  IS  ORDERED  that  the  appeal  taken  by  S.  G. 
Climenson,  as  trustee  of  Elliott-O'Brien  Company, 
a  corporation,  bankrupt,  from  the  order  allowing 
the  claim  of  the  Bf^e  Nuggett  Publishing  Company 
be,  and  the  same  is  he"»*eby  dismissed  as  to  said  Bee 
Nuggett  Publishing  Company  without  cost,  and 
without  prejudice  to  the  appeal  taken  as  to  Carson, 
Pirie,  Scott  &  Company,  and  Coff  man-Dob  son  Bank 
.&  Trust  Company. 
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IT  IS  FURTHER  ORDERED  that  the  appeUant 
be  and  hereby  is  allowed  to  file  an  amended  assign- 
ment of  errors  and  that  the  same  may  be  printed 
in  lieu  of  the  assignment  of  errors  heretofore  made 
and  filed. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  District. 

No.  3862. 

S.  G.  CLIMENSON,  as  Trustee, 

Appellant, 

vs. 

CARSON,  PIRIE,  SCOTT  &  CO.,  et  al. 

Appellee. 

Stipulation  for  Dismissal  of  Appeal  as  to  Bee-Nug- 
gett  Publishing  Compajiy,  and  for  Filing  of 
Amended  Assignments  of  Error,  etc. 

WHEREAS,  the  trustee  herein  has  taken  an  ap- 
peal from  the  order  entered  herein  on  March  13th, 
1922,  sustaining  the  claims  of  Carson,  Pirie,  Scott 
&  Co.,  Coffman-Dobson  Bank  &  Trust  Co.,  and  Bee 
Nuggett  Publishing  Co.,  and 

WHEREAS,  the  trustee  desires  to  dismiss  appeal 
from  the  order  allowing  the  claim  of  Bee  Nuggett 
Publishing  Co.,  and  desires  only  to  prosecute  the 
appeal  from  the  allowance  of  the  claims  of  Carson, 
Pirie,  Scott  &  Co.,  and  Coffman-Dobson  Bank  and 
Trust  Co.— 

IT  IS  STIPULATED  AND  AGREED  that  the 
appeal  taken  herein  from  the  order  allowing  the 
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claim  of  Bee-Nuggett  Publishing  Co.  shall  be  dis- 
missed without  prejudice  to  the  appeal  taken  as  to 
Carson,  Pirie,  Scott  &  Co.,  and  Coffman-Dobson 
Bank  &  Trust  Co. 

IT  IS  FURTHER  STIPULATED  that  trus- 
tee may  file  a  new  assignment  of  error  as  per  copy 
attached,  and  that  same  may  be  made  part  of  the 
record  and  printed  in  lieu  of  the  assignment  of 
error  heretofore  made  and  entered  on  March  13^ 
1922. 
Dated  this  22d  day  of  April,  1922. 

NELSON  R.  ANDERSON, 
Attorney  for  S.  G.  Climenson,  Trustee. 
GEO.  N.  WOODLEY  and 
McCLURE   &  McCLURE, 
Attorneys  for  Carson,  Pirie,  Scott  &  Co. 
H.  H.  HULL  and 
J.  E.  MURRAY, 
Attorneys  for  Coffman-Dobson  Bank  &  Trust  Co. 
and  Bee  Nuggett  Publishing  Co. 

[Endorsed]:  No.  3862.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  S.  G.  Cli- 
menson, as  Trustee  of  Elliott-O'Brien  Company,  a 
Corporation,  Bankrupt,  Appellant,  vs.  Carson,  Pirie, 
Scott  &  Company,  et  al..  Appellees.  Stipulation  for 
Dismissal  of  Appeal  as  to  Bee  Nuggett  Publishing 
Company,  and  for  Filing  of  Amended  Assignments 
of  Error,  etc.  Filed  May  9,  1922.  F.  D.  Monck- 
ton,  Clerk.     By  Paul  P.  O'Brien,  Deputy  Clerk. 
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FOR  THE  NINTH  CIRCUIT 


In  the  Matter  of 
ELLIOTT-O'BRIEN  COMPANY,  a  Corporation, 

Bankrupt. 

S.  G.  CLIMENSON,  as  Trustee  of  ELLIOTT- 
O'BRIEN  COMPANY,  a  Corporation, 
Bankrupt, 

Appellant, 

vs. 

CARSON,  PIRIE,  SCOTT  &  COMPANY,  a 
Corporation;  COFFMAN,  DOBSON 
BANK  &  TRUST  COMPANY,  a  Corpor- 
ation; BEE  NUGGET  PUBLISHING 
COMPANY,  a  Corporation, 

Appellees. 

BRIEF  OF  APPELLANT 


STATEMENT  OF  THE  CASE. 

The  trustee  filed  objections  to  the  claims  of 
Carson,  Pirie,  Scott  &  Co.  and  Coffman,  Dobson 
Bank  &  Trust  Co.  on  two  grounds:  that  they  had 


received  preferences  prohibited  (1)  by  the  Bank- 
ruptcy Act  and  (2)  by  the  law  of  the  State  of 
Washington  prohibiting  insolvent  corporations  from 
preferring  creditors  under  the  Trust  Fund  theory. 

I. 

Carson,  Pirie,  Scott  &  Co.  filed  its  claim  with 
the  Referee  in  the  sum  of  $2,976.80  (R.  1,  2). 

The  written  objections  of  the  trustee  set  up 
that  the  bankrupt  was  a  Washington  corporation; 
that  petitions  alleging  bankruptcy  were  filed  May 
10,  1921,  and  that  adjudication  followed  May  17, 
1921;  that  the  bankrupt  was  insolvent  during  all 
of  1921;  that  on  January  1,  1921,  the  bankrupt 
was  indebted  to  Carson,  Pirie,  Scott  &  Co.  for 
$6,590.47;  that  bankrupt  paid  Carson,  Pirie,  Scott 
&  Co.  during  1921  $4,254.11;  that  the  bankrupt 
received  from  Carson,  Pirie,  Scott  &  Co.  $667.11 
worth  of  merchandise;  that  the  net  depletion  of  the 
estate  was  $3,657.73  during  the  four  months'  period; 
that  said  net  payments  paid  said  creditor  55  per 
cent  of  its  account,  while  the  remaining  creditors 
(other  than  those  whose  claims  were  objected  to) 
received  nothing;  that  said  creditor  had  reasonable 
cause  to  believe  that  said  payments  operated  as 
a  preference  under  the  Bankruptcy  Act. 


In  a  separate  paragraph  the  foregoing  facts 
were  realleged,  except  the  allegation  of  "reasonable 
cause  to  believe"  was  omitted;  and  it  was  alleged 
that  said  payments  operated  as  a  preference  under 
the  laws  of  the  State  of  Washington  prohibiting 
insolvent  corporations  from  preferring  creditors 
under  the  Trust  Fund  theory. 

The  prayer  was  that  Carson,  Pirie,  Scott  &  Co. 
take  nothing  on  its  claim  until  other  creditors 
had  received  a  like  dividend  of  55  per  cent  and 
then  that  all  share  equally  in  further  dividends 
(R.  4-9). 

The  Reply  denied  all  allegations  of  preference 
and  set  out  the  true  amount  of  the  claim  was 
$2,962.18   (R.  14). 

II. 

Coffman-Dobson  Bank  &  Trust  Co.  filed  its 
claim  with  the  Referee  in  the  sum  of  $1,856.92 
(R.  2-3-4). 

The  written  objections  of  the  trustee  set  up 
the  same  state  of  facts  concerning  bankruptcy,  in- 
solvency and  preferences  under  both  the  Bank- 
ruptcy Act  and  the  State  law  as  in  the  objections 
to  the  claim  of  Carson,   Pirie,   Scott  &  Co.,   and 


alleged  that  on  January  1,  1921,  said  bankrupt 
was  indebted  to  said  bank  in  the  sum  of  $5,500.00 
upon  three  notes  maturing  three  months  after  date ; 
that  between  April  5,  1921,  and  May  2,  1921,  that 
is,  within  thirty-five  days  of  l;^ankruptcy,  said  bank- 
rupt paid  said  bank  $4^,M3.06,  resulting  in  the  pay- 
ment of  67  per  cent  of  its  claim. 

The  trustee  prayed  that  said  creditor  be  charged 
with  receipt  of  a  dividend  equal  to  67  per  cent  of 
its  claim,  and  that  it  take  nothing  until  other  cred- 
itors had  received  a  dividend  of  67  per  cent  of  their 
claims  and  then  that  all  share  equally  in  further 
dividends  (R.  9-14). 

Orally  the  bank  replied  denying  generally  the 
allegations  of  the  trustee. 

III. 

The  trustee  also  objected  to  the  claims  of 
Fleischner-Mayer  &  Co.  to  the  extent  of  9  per  cent 
of  its  claim,  and  Royal  Worcester  Corset  Co.  to  the 
extent  of  9  per  cent  of  its  claim;  both  stipulated 
they  would  be  bound  by  the  decision  of  the  court  on 
the  contested  claims;  and  to  the  claim  of  Bee  Nug- 
get Publishing  Co.  to  the  extent  of  20  per  cent.  The 
other  creditors  have  been  paid  nothing  on  their  past 
due  accounts  (R.  94-98). 


A  hearing  upon  said  claims  and  the  objections 
to  them  was  had  before  R.  F.  Laffoon,  Referee  in 
Bankruptcy,  sitting  at  Tacoma,  who  found  all  the 
facts  constituting  a  preference  in  favor  of  the  trus- 
tee except  that  creditors  had  "reasonable  cause  to 
believe"  that  bankrupt  was  insolvent  at  the  time 
payments  were  made. 

The  Referee  was  also  of  the  opinion  that  the 
Washington  decisions  required  proof  of  ''reason- 
able cause  to  believe"  to  constitute  a  preference 
under  the  laws  of  the  State  of  Washington. 

An  order  was  entered  overruling  the  objections 
of  the  trustee  and  allowing  said  claims  (R.  15). 
Thereupon  the  trustee  petitioned  the  District  Court 
for  a  review  (R.  16).  The  District  Court  affirmed 
the  referee's  ruling  (R.  27),  but  made  no  findings 
of  fact  and  rendered  a  short  opinion  of  four  or  five 
sentences  (R.  28). 


AMENDED  ASSIGNMENTS  OF  ERROR. 

I. 

The  Court  erred  in  approving  the  ruling  of  the 
Referee  allowing  the  claim  of,  and  overruling  the 
objections  of  the  trustee  to  the  claim  of  Carson, 
Pirie,  Scott  &  Co.  on  the  ground  of  preferences  re- 
ceived contrary  to  the  Bankruptcy  Act  prohibiting 
preferences  to  creditors. 

II. 

The  Court  erred  in  approving  the  ruling  of  the 
Referee  allowing  the  claim  of,  and  overruling  the 
objections  of  the  trustee  to  the  claim  of,  Coffman- 
Dobson  Bank  &  Trust  Co.  on  the  ground  of  pref- 
erences (.— )  received  contrary  to  the  Bankruptcy 
Act  prohibiting  preferences  to  creditors. 

III. 

The  Court  erred  in  approving  the  finding  of 
fact,  if  it  be  a  finding,  made  by  the  Referee  as  fol- 
lows: 

That  the  inventory  showing  was  very  good, 
$26,371.39,  and,  while  that  its  claimant,  Carson, 
Pirie,  Scott  &  Co.,  was  very  large,  yet  the  inventory 


would  seem  sufficient  to  pay  it,  and  that,  together 
with  the  manager's  contention  that  he  would  reduce 
the  stock,  pay  its  debts,  which  he  did  actually  pro- 
ceed to  do,  might  very  easily  lead  claimant  to  believe 
that  the  manager  was  reducing  all  debts  and  not 
merely  its  debts;  because  same  is  not  supported  by, 
and  is  contrary  to,  the  evidence. 

IV. 

The  Court  erred  in  approving  the  findiner  of  the 
Referee,  if  it  be  a  finding,  as  follows : 

I  do  not  believe  that  the  claimant  had  knowl- 
edge of  the  insolvent  condition  of  the  bankrupt  or 
sufficient  reason  to  believe  that  it  was  receiving  a 
preference ;  because  same  is  not  supported  by,  and  is 
contrary  to,  the  evidence. 

V. 

The  Court  erred  in  approving  the  finding  of  the 
Referee,  if  it  be  a  finding,  as  follows : 

Unless  claimant  had  knowledge  of  the  purposes 
of  the  dominant  stockholder  to  close  out  the  busi- 
ness is  was  not  likely  to  suspect  insolvency ;  because 
same  is  not  supported  by,  and  is  contrary  to,  the 
evidence. 
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VI. 

The  Cout  erred  in  approving  the  finding  of  the 
Referee,  if  it  be  a  finding,  as  follows : 

The  case  at  bar  is  distinguished  from  the  cases 
relied  on  by  the  trustee  in  that  the  creditor  was 
informed  by  the  manager  that  he  could  pay  his 
debts  by  reducing  the  stock;  because  same  is  not 
supported  by,  and  is  contrary  to,  the  evidence. 

VII. 

The  Court  erred  in  approving  the  finding  of  the 
Referee,  if  it  be  a  finding,  as  follows : 

That  Dan  Coffman,  cashier  of  Coffman-Dobson 
Bank  &  Trust  Co.,  stated  at  page  145  of  the  tran- 
script that  the  bank  was  liquidating  as  any  other 
bank  was,  and  if  they  had  cleared  up  their  notes  the 
Bank  would  likely  have  accommodated  them  again; 
because  same  is  not  supported  by,  and  is  contrary 
to,  the  evidence. 

VIII. 

The  Court  erred  in  finding  that  said  Carson, 
Pirie,  Scott  &  Co.  did  not  know  or  believe  or  have 
reasonable  cause  to  believe  that  the  transfers  would 
effect  a  preference;  because  same  is  not  supported 
by,  and  is  contrary  to,  the  evidence. 
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IX. 

The  Court  erred  in  not  finding  that  Carson, 
Pirie,  Scott  &  Co.  believed  or  had  reasonable  cause 
to  believe  that  a  preference  was  effected  by  pay- 
ments made  on  account  as  shown  by  the  evidence. 

X. 

The  Court  erred  in  not  finding  that  Carson, 
Pirie,  Scott  &  Co.  believed  or  had  reasonable  cause 
to  believe  that  a  preference  was  effected  by  pay- 
ments made  on  account  of  the  failure  of  Carson, 
Pirie,  Scott  &  Co.  to  introduce  correspondence  be- 
tween it  and  the  bankrupt,  and  the  suppression  of 
same,  thereby  establishing  an  inference  of  fact  and  a 
presumption  of  law  that  they  knew,  believed  or  had 
reasonable  cause  to  believe  a  preference  was  effected. 

XI. 

The  Court  erred  in  finding  that  said  Coffman- 
Dobson  Bank  &  Trust  Co.  did  not  know  or  believe 
or  have  reasonable  cause  to  believe  that  the  transfers 
would  effect  a  preference;  because  same  is  (135) 
not  supported  by,  and  is  contrary  to,  the  evidence. 

XII. 

The  Court  erred  in  not  finding  that  Coifman- 
Dobson  Brank  &  Trust  Co.  knew,  believed  or  had 
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reasonable  cause  to  believe  that  a  preference  was 

effected  by  payments  made  on  account  as  shown  by 

the  evidence. 

XIII. 

That  the  Court  erred  in  approving  the  ruling  of 

the  Referee  and  in  allowing  the  claim  of,  and  not 

sustaining  the  objections  of  the  trustee  to,  claim  of 

Carson,  Pirie,  Scott  &  Co.,  for  preferences  received 

contrary  to  the  laws  of  the  State  of  Washington 

prohibiting  insolvent  corporations  from  preferring 

creditors. 

XIV. 

The  Court  erred  in  approving  the  ruling  of  the 
Referee  and  allowing  the  claim  of  Carson,  Pirie, 
Scott  &  Co.,  because  the  facts  found  do  not,  accord- 
ing to  the  laws  of  the  State  of  Washington  prohibit- 
ing insolvent  corporations  from  preferring  credit- 
ors, sustain  the  judgment. 

XV. 

That  the  Court  erred  in  approving  the  ruling  of 
the  Referee  and  in  allowing  the  claim  of,  and  not 
sustaining:  the  objections  of  the  trustee  to,  claim  of 
Coffman-Dobson  Bank  &  Trust  Co.,  for  preferences 
received  contrary  to  the  laws  of  the  State  of  Wash- 
ington prohibiting  insolvent  corporations  from  pre- 
ferring creditors. 
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XVI. 

The  Court  erred  in  approving  the  ruling  of  the 
Keferee  and  allowing  the  claim  of  Coffman-Dobson 
Bank  &  Trust  Co.,  because  the  facts  do  not,  accord- 
ing to  the  laws  of  the  State  of  Washington  prohibit- 
ing insolvent  corporations  from  preferring  creditors, 
sustain  the  judgment  (136). 

XVII. 

The  Court  erred  in  not  giving  judgment  in 
favor  of  the  Trustee  and  against  Carson,  Pirie  Scott 
&  Co.,  upon  the  facts  found  containing  all  the  ele- 
ments of  a  preference  under  the  laws  of  the  State  of 
Washington  wherein  insolvent  corporations  cannot 
prefer  creditors  no  matter  what  the  good  faith  of 
the  creditor  may  be;  knowledge,  belief  or  reason- 
able cause  to  believe  upon  the  part  of  a  creditor  that 
a  preference  was  received  is  immaterial. 

XVIII. 

The  Court  erred  in  not  giving  judgment  in 
favor  of  the  trustee  and  against  Coffman-Dobson 
Bank  &  Trust  Co.,  upon  the  facts  found  containing 
all  the  elements  of  a  preference  under  the  laws  of 
the  State  of  Washington  wherein  insolvent  corpora- 
tions cannot  prefer  creditors  no  matter  what  the 
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good  faith  of  the  creditor  may  be ;  knowledge,  belief 
or  reasonable  cause  to  believe  upon  the  part  of  a 
creditor  that  a  preference  was  received  is  imma- 
terial.    (R.  164-169.) 


ARGUMENT. 

The  assignments  of  error  present  two  questions. 
The  first  is  a  question  of  fact:  Does  the  evidence 
show  that  appellees  had  '*  reasonable  cause  to  be- 
lieve" that  bankrupt  was  insolvent  at  the  time  pay- 
ments were  made  effecting  a  preference  as  required 
by  the  Bankruptcy  Act?  The  second  is  a  question 
of  law:  Are  preferences  void  under  the  law  of  the 
State  of  Washington  regardless  of  whether  or  not 
creditors  have  "reasonable  cause  to  believe"  that 
debtor  is  insolvent? 

The  elements  of  a  preference  are : 

BANKRUPTCY    ACT  STATE  TRUST   FUND 

1.  Transfer  of  property.  1.    Same. 

2.  To  creditors.  2.    Same. 

3.  Preceding  creditors.  3.    Same. 

4.  Voluntary  action  of  debtor.  4.    Same. 

5.  Application  upon  a  debt.  5.    Same. 

6.  Insolvency    of    debtor— debts  6.    Insolvency   of  debtor— Inabil- 
greater  than  assets.  ity  to  pay  bills  as  they  ma- 

7.  Within  four  months.  ture   in   due  course  of  busi- 

8.  Greater  percentage  to  credi-  ness. 

tor  than  other  creditors.  7.   Within  period  of  insolvency. 

9.  Creditor  knew  or  believed,  or  8.    Same, 

had  reasonable  cause  to  be-  9.    Good  faith  of  creditor  imma- 

lieve  debtor  insolvent.  terial. 

Rem.  on  Bankruptcy,  Sec.  1393. 


15 

In  passing  it  may  be  noted  that  *' reasonable 
cause  to  believe"  (9)  has  been  defined  to  be  notice 
or  want  of  good  faith  (9). 

Bassett  vs.  Evans,  253  Fed.  532  (8  C.  C.  A.). 

The  Referee  found  all  of  the  elements  neces- 
sary to  constitute  a  preference  under  the  Bank- 
ruptcy Act  except  that  the  creditors  knew,  believed, 
or  had  reasonable  cause  to  believe  that  debtor  was 
insolvent  (R.  17-26). 

As  to  insolvency,  the  Referee  said: 

'*I  have  no  doubt  from  this  resume  of 
figures  that  the  bankrupt  was  insolvent  in  De- 
cember, 1920,  when  the  manager,  as  stated, 
started  in  to  reduce  the  stock  and  pay  the  debts. 
The  manager  made  every  possible  effort  to  re- 
duce the  stock  and  to  pay  the  debts  during 
January,  February,  March  and  up  to  April  25, 
when  he  abandoned  the  business  and  took  serv- 
ice with  the  claimant  herein,  as  he  said,  because 
he  had  no  further  interest  in  the  business  (R. 
21). 

The  facts  found  in  the  record,  interpreted  in 
the  light  of  the  bankruptcy  rule,  show  plainly,  we 
think,  that  Carson,  Pirie,  Scott  &  Co.  and  the  Bank 
not  only  had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent,  but  that  they  actually  knew 

it. 
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The  test  is  well  stated  in  the  1921  edition  of 

Collier  on  Bankruptcy  (12th  edition),  p.  912: 

"A  creditor  has  reasonable  cause  to  believe 
a  debtor  to  be  insolvent  when  such  a  state 
of  facts  is  brought  to  the  creditor's  notice,  re- 
specting the  affairs  and  pecuniary  condition  of 
the  debtor,  as  would  lead  a  prudent  business  man 
to  the  conclusion  that  he  is  unable  to  meet  the 
payment  of  his  obligations  as  they  mature  in  the 
ordinary  course  of  business.  Where  the  creditor 
knew  that  the  debtor's  business  was  bad  and  it 
was  necessary  to  continually  press  the  debtor 
for  payment  the  creditor  must  be  said  to  have 
had  reasonable  cause  to  believe  that  the  debtor 
was  insolvent  and  that  the  preference  was  in- 
tended."  Citing 

Nat.  Bank  of  Bakersfield  vs.  Moore,  247  Fed. 

913  (9  C.  C.  A.). 

Id.,  page  909: 

"If  insolvency  is  known  to  exist,  or  if  the 
creditor  had  reasonable  cause  to  believe  that  it 
existed,  he  will  be  presumed  to  have  'reasonable 
cause  to  believe  that  the  enforcement  of  such 
judgment  or  transfer  would  effect  a  prefer- 
ence.' " 

See  7  C.  J.  153. 

In  Healy  vs.  Wehrung,  229  Fed.  686,  36  A.  B.  E. 

673  (1916),  this  Court  said: 

''In  so  far  as  creditors  are  concerned,  the 
purpose  and  policy  of  the  Bankruptcy  Act  is 
the  equal  and  equitable  distribution  of  the 
bankrupt's  estate  among  them,  subject  only  to 
the   preferences  or   the   priorities   therein   ex- 
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pressly  allowed.  From  all  the  facts  and  cir- 
cumstances shown  by  the  record  here,  we  regard 
it  as  clear  that  not  only  did  the  appellee,  Weh- 
rung,  have  reasonable  cause  to  believe  that  by 
the  payment  to  him  he  was  thereby  given  a 
preference,  but  that  the  sale  of  the  bankrupt's 
land  which  he  initiated  and  caused  to  be  consum- 
mated was  all  done  for  the  very  purpose  of  secur- 
ing to  himself,  to  his  mother,  and  the  bank  of 
which  he  was  president,  such  preferences.  See 
Toof  vs.  Martin,  13  Wall  40,  20  L.  Ed.  481  -^ager 
vs.  Hall,  16  Wall  584,  21  L.  Ed.  504;  Coder  vs. 
McPherson,  152  Fed.  951,  82  C.  C.  A.  99;  In  re 
McDonald  &  Sons  (D.  C),  178  Fed.  487;  Ogden 
vs.  Reddish  (D.  C),  200  Fed.  977;  Heyman  vs. 
Bank  (D.  C),  216  Fed.  685." 

In  Toof  vs.  Martial,  supra,  the  United  States 

Supreme  Court  said : 

'*And  reasonable  cause  they  must  be  con- 
sidered to  have  had  when  such  a  state  of  facts 
was  brought  to  their  notice  in  respect  to  the 
affairs  and  pecuniary  condition  of  the  bank- 
rupts as  would  have  led  a  prudent  business  man 
to  the  conclusion  that  they  could  not  meet  their 
obligations  as  they  matured  in  the  ordinary 
course  of  business." 

Other  decisions  of  this  court  are: 

In  re  Dorr,  196  Fed.  292,  116  C.  C.  A.  112,  28 
A.  B.  R.  505. 

Stock    Growers    State    Bank    of    Mountain 
Home  vs.  Corker,  220  Fed.  614. 

National  Bank  of  Bakersfield  vs.  Moore,  274 
Fed.  913,  41  A.  B.  R.  409. 
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In  the  matter  of  States  Printing  Co.,  238  Fed. 

775,  38  A.  B.  R.  526,  the  Circuit  Court  of  Appeals 

for  the  Seventh  Circuit,  said  the  test  was : 

"Would  the  ordinary  or  the  ordinarily  in- 
telligent man,  with  the  same  facts  before  him, 
have  believed  debtor  was  insolvent." 

In  Bassett  vs.  Evans,  253  Fed.  532,  42  A.  B.  R. 
587,  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  said: 

"Courts  must  hold  parties  standing  in  the 
position  which  appellees  occupied  to  have  'rea- 
sonable cause  to  believe'  what  a  sensible  busi- 
ness man,  standing  in  their  place  and  possessing 
their  knowledge,  would  have  believed." 

"Thus  between  actual  knowledge  and  ac- 
tual belief  on  the  one  side,  and  fear  and  suspi- 
cion on  the  other,  lies  the  'reasonable  cause  to 
believe'  mentioned  in  the  statutes.  This  classi- 
fication, however,  is  not  as  helpful  in  the  deci- 
sion of  a  concrete  case  as  it  appears.  Fear  and 
suspicion  of  insolvency,  if  they  be  strong 
enough,  become  belief,  etc." 

"What  the  statute  requires  is  that  the  facts 
and  circumstances  known  to  the  purchaser  shall 
be  ascertained  and  then  the  question  answered 
whether  those  facts  and  circumstances  would 
have  caused  an  intelligent  business  man  to  be- 
lieve that  the  preference  was  intended,  or  would 
have  put  the  man  upon  an  inquiry  that  would 
have  discovered  the  true  character  of  the  trans- 
action. ' ' 

The  Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit, in  re  Star  Spring  Bed  Co.,  265  Fed.  133,  where 
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the  bank's  officers  testified  that  they  had  neither 

knowledge  nor  belief  that  the  Star  Co.  was  insolvent, 

said  ; 

"Such  evidence,  however,  is  neither  control- 
ing  nor  of  much,  if  any,  weight ;  for  under  Sec. 
60-B  of  the  Bankruptcy  Act,  the  facts  sur- 
rounding and  attending  the  transfer  were  such 
as  to  cause  a  reasonably  prudent  man  to  believe 
that  the  bankrupt  was  insolvent;  or  were  such 
as  to  put  such  a  person  on  inquiry  touching  the 
solvency  of  the  debtor,  and  such  inquiry  would 
have  disclosed  insolvency,  the  transfer  is  void- 
able.'' 

Concerning  the  withdrawal  of  64  accommoda- 
tion notes  upon  the  explanation  that  the  makers 
wanted  them  back,  the  Court  said : 

"More  obvious  indications  of  insolvency  it 
would  be  difficult  to  conceive ;  but  if  these  facts 
would  not  alone  give  the  bank  reasonable  cause 
to  believe  that  the  Star  Co.  was  insolvent,  they 
were  more  than  sufficient  to  put  it  on  inquiry. 

"Under  these  circumstances  we  believe  that 
a  reasonably  diligent  inquiry  would  have  uncov- 
ered the  existing  insolvency  of  the  Star  Co.  It 
was  the  bank's  duty  under  the  law  to  make  such 
inquiry,  yet  it  accepted  the  assignment  and  com- 
pleted the  transaction  without  investigation. 

"Notwithstanding  its  inaction,  it  is  charge- 
able with  such  knowledge  as  iuA^estigation  would 
have  disclosed.  Lethargy  under  such  circum- 
stances is  not  rewarded  by  the  law." 

In  the  matter  of  Sutherland  Co.,  245  Fed.  663, 
40  A.  B.  R.  305,  the  court  said: 
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"It  is  true  that  Mr.  Holcomb  does  not  ap- 
pear to  have  had  any  information  as  to  the  total 
indebtedness  of  the  Sutherland  Company,  nor 
as  to  the  value  of  its  assets.  Knowledge  on 
these  points  can  but  seldom  be  brought  home  to 
persons  accepting  preferential  payments ;  nor  is 
it  necessary.  Reasonable  cause  to  believe  in  such 
cases  is  usually  inferred  from  circumstances 
very  similar  to  those  which  exist  here,  i.  e., 
from  inability  to  pay  bills  in  the  usual  course 
of  business  as  they  mature,  from  poor  busi- 
ness and  from  transactions  of  a  character  not 
ordinarily  resorted  to  by  solvent  traders." 
"He  was  bound  to  draw  such  inferences  as 
would  naturally  follow  from  the  facts  coming  to 
his  attention;  and,  where  those  facts  would  or- 
dinarily excite  suspicion  as  to  solvency  and 
cause  inquiry,  he  is  to  be  held  to  such  knowl- 
edge as  a  reasonable  inquiry  would  have  fur- 
nished. 

"Anything  sufficient  to  excite  attention  and 
put  a  party  on  inquiry  is  notice  of  everything 
to  which  such  inquiry  would  have  led. ' ' 

In  Coder  vs.  McPherson,  152  Fed.  951,  82  C.  C. 

99  (8),  the  Court  said: 

"Notice  of  facts  which  would  incite  a  man 
of  ordinary  prudence  to  an  inquiry  under  simi- 
lar circumstances  is  notice  of  all  the  facts  which 
a  reasonably  diligent  inquiry  would  disclose." 

Appoved : 

Wright  vs.  Skinner,  162  Fed.  315,  89  C.  C.  A. 

23  (2). 
Gandison  vs.  National  Bank  of  Commerce, 

231  Fed.  800  (2). 
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Bassett  vs.  Evans,  253  Fed.  532  (8). 

Healij  vs.  Wehrung,  229  Fed.  686  (9). 

In  Marks  Ribbon  Co,  vs.  Pilsbury,  278  Fed.  161 
(5),  the  Court  said  that  a  creditor  had  reasonable 
cause  to  believe  if  the  creditor  *' believed  that  debtor 
already  was  or  soon  would  be  insolvent  within  the 
meaning  of  the  Bankruptcy  Act";  if  creditor  be- 
lieved he  **was  likely  to  lose  his  debt  in  whole  or  in 
part  by  failure  to  obtain  prompt  payment  of  it. " 

In  re  Gaylord,  225  Fed.  234,  the  Court  said : 

'*  Financial  embarrassment  is  not  necessar- 
ily insolvency,  but  may  under  certain  circum- 
stances suggest  it  and  put  the  creditor  on  an 
inquiry. ' ' 

In  re  Campion,  256  Fed.  902,  the  court  said : 

"He  may  not  have  reasonable  cause  to  be- 
lieve at  a  given  time,  and  still  have  knowledge 
of  such  facts  as  would  put  a  reasonable  man  of 
intelligence  on  inquiry  as  to  the  financial  condi- 
tion; and  if  he  does  have  such  knowledge  it  is 
his  duty  to  inquire,  and  such  inquiry  may  dis- 
close the  facts  which  give  the  necessary  reason- 
able cause  to  believe  that  the  enforcement  of  a 
transfer  would  work  a  preference. " 

Scheurer  vs.  Katzoff,  233  Fed.  473,  37  A.  B. 
R.  476. 
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JUDICIAL  NOTICE. 

The  Court  may  take  judicial  notice  of  the  finan- 
cial depression  existing  throughout  the  country  in 
1920  and  1921. 

In  re  B.  >S  B.  Glove  Corporation,  279  Fed. 
372  (2). 


EVIDENCE. 

In  the  light  of  the  foregoing  principles  of  law 
let  us  look  at  the  evidence  relating  to  ''reasonable 
cause  to  believe"  upon  the  part  of  Carson,  Pirie, 
Scott  &  Co. 

The  payments  of  bankrupt  to  Carson,  Pirie, 
Scott  &  Co.,  objected  to  by  the  Trustee  as  prefer- 
ential, are  as  follows: 

Jan.  25,  1921 $  265.50 

27,  1921 495.55 

Feb.    4,  1921 517.54 

24,  1921 661.59 

Mar.  5,  1921 715.80 

Apr.    1,  1921 589.66 

25,  1921 500.00 

29,  1921 508.47 

$4,254.11 
(R.  6,  21,  22,  153,  154.) 
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1917  to  December  31,  1920. 

1917,  W.  F.  Elliott  and  Ed.  O'Brien,  who  had 
been  employees  of  Carson,  Pirie,  Scott  &  Co.  for 
ten  and  thirty  years,  respectively,  organized  the 
Elliott-O'Brien  Co.,  a  Washington  corporation  (R. 
46),  with  a  capital  stock  of  $15,000.00.  The  com- 
pany embarked  in  the  retail  dry  goods  business  at 
Chehalis,  Washington  (R.  47).  Ed.  O'Brien  died  in 
1918  (R.  47)  and  his  brother,  Charles  O'Brien 
thereafter  looked  after  the  O'Brien  interests. 
Charles  O'Brien  is  also  an  employee  of  Carson, 
Pirie,  Scott  &  Co.  He  has  been  with  them  for  30 
years  (R.  47)  and  is  a  pensioner  of  Carson,  Pirie, 
Scott  &  Co.  (R.  61),  maintaining  a  desk  in  its  place 
of  business,  and  dictated  the  policy  of  the  business 
in  1920  from  Chicago  (R.  47). 

November,  1920,  Charles  O'Brien  came  to  Se- 
attle and  met  Mr.  Elliott  and  Mr,  LeSourd,  who  is 
trust  officer  for  the  Dexter  Horton  National  Bank, 
the  executor  of  the  will  of  Ed.  O'Brien,  deceased. 
Mr.  O'Brien  was  dissatisfied  with  the  way  things 
were  going — the  wa}^  the  store  was  conducted — the 
present  condition  of  the  store,  and  spoke  of  closing 
it  out  (R.  34).  They  discussed  the  bankrupt's  af- 
fairs and  were  of  the  opinion  that  the  bankrupt  was 
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carrying  too  large  a  stock  and  that  its  indebtedness 
was  too  large,  and  they  agreed  to  reduce  the  stock  in 
order  to  pay  off  the  indebtedness,  and  further 
agreed  to  offer  the  business  for  sale  (R.  34,  37,  38). 
Mr.  O'Brien  said  Carson,  Pirie,  Scott  &  Co.  wanted 
to  be  treated  the  same  as  other  creditors — wanted 
to  be  paid  (R.  61)  ;  not  to  buy  any  more  goods  from 
Carson,  Pirie,  Scott  &  Co.  until  its  account  was  paid 
up  (R.  62). 

Duing  1917,  1918,  1919  and  1920  Carson,  Pirie, 
Scott  &  Co.  was  the  principal  creditor  of  the  bank- 
rupt (R.  20,  54).  It  sold  bankrupt  over  75  per  cent 
of  all  its  dry  goods,  and  over  50  per  cent  of  all  its 
purchases  (R.  59).  During  1920  it  extended  credit 
of  $16,000.00  to  this  $15,000.00  bankrupt  corporation 
(R.  55).  On  December  9,  1920,  part  of  its  account 
was  373  days  old  (R.  60). 

With  Carson,  Pirie,  Scott  &  Co.  practically 
financing  the  bankrupt  up  to  January  1,  1921,  the 
bankrupt  paid  its  other  creditors  promptly,  even  dis- 
counting its  bills  with  other  creditors  (R.  71).  Re- 
ferring to  Mr.  Elliott's  presence  in  Seattle  in 
November,  1920,  and  the  conference  taking  place  at 
that  time,  Mr.  Elliott  said : 
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*'0f  course  the  Carson,  Piric,  Scott  indebt- 
edness was  the  largest  part  of  it,  and  was  long 
past  due.  Nothing  else  was  past  due.  We  did 
not  owe  a  dollar  (of  past-due  indebtedness  ex- 
cept to  Carson,  Pirie,  Scott  &  Co.).  Our  state- 
ment will  show  that  in  November,  December 
and  January  there  was  nothing  else  past  due; 
everything  was  up  in  shape.  Everythiing  was 
paid  in  January,  and  everything  was  paid  in 
February  and  we  did  not  owe  anybody.  No- 
body was  wanting  their  money.  Carson,  Pirie, 
Scott  did  not  Jiave  to  have  that  money;  and  we 
did  not  have  to  pay  them.  We  took  advantage 
of  all  our  discounts  that  came  along,  except  the 
Carson-Pirie-Scott  Co."  (R.  71). 

"Q.  (Mr.  McClure)  And  how  did  that  hap- 
pen to  be  in  that  condition  % 

A.  We  always  had  a  standing  account  with 
them. 

Q.  They  always  had  a  substantial  claim 
against  the  Elliott-O'Brien  Co.? 

A.  Oh,  yes;  they  always  had  a  big  claim, — 
a  substantial  account  with  them  ever  since  we 
began  business — which  had  been  past  due. 

Q.  There  was  nothing  unusual  about  the 
past  due  claim  then? 

A.  Not  after  the  first  six  months  we  were 
in  business. 

Q.  In  your  other  debts,  except  the  bank,  busi- 
ness, you  kept  up  ? 

A.  Absolutely.  Of  course  I  might  make  an 
exception,  in  those  last  months,  January,  Febru- 
ary and  March,  we  could  not  take  care  of  our 
indebtedness,  as  our  books  will  show,  and  then 
we  owed  two   other  accounts  besides   Carson, 
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Pirie,  Scott,  that  is,  Fleischner  Maj^er  and 
Western  Dry  Goods  Company,  but  nobody  else. 
That  was  in  March"  (R.  71,  72). 

Concerning  business  conditions  Mr.  Le  Sourd 

said: 

**  Prices  had  been  dropping  in  merchandise 
during  the  fall  of  1920  quite  rapidly,  and  more 
rapidly  in  the  spring.  I  could  not  say  how 
much  more  rapidly  in  the  spring  than  in  the 
fall,  because  I  am  not  familiar  enough  with  the 
dry  goods  business  to  answer  that  (R.  43,  44). 

"Of  course,  we  all  recognized  the  fact  that 
a  business  like  that,  carrying  merchandise  stock 
of  from  $25,000  to  $30,000  and  an  indebtedness 
running  up  to  $15,000  or  $20,000,  is  always  in 
danger.  It  is  not  good  business,  and  we  wanted 
to  reduce  the  stock  and  reduce  the  indebted- 
ness at  the  same  time,  and  operate  the  same  in 
a  better  financial  position;  and  then  it  would 
not  take  so  much  cash  to  buy  it"  (R.  45). 

1921. 

January  1,  1921,  the  indebtedness  of  the  bank- 
rupt to  Carson,  Pirie,  Scott  &  Co.  was  $6,590.47 
(R.  55,  56;  Trustee's  Ex.  C  at  R.  153,  154). 

As  to  business  conditions  in  1921,  Mr.  Elliott 

said: 

"The  bottom  simply  fell  out  of  business  in 
January,  not  only  in  Chehalis,  but  everywhere. 
Values  went  down  and  there  was  not  any  busi- 
ness, absolutely  no  business.  We  put  in  as 
much  advertising  in  January  as  we  did  in  De- 
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cember,  and  the  sales  will  show, — our  sales  in 
January  show  $6,000  approximately,  and  in  De- 
cember they  were  a  little  over  $16,000.  We  had 
put  forth  the  same  effort  in  January  as  we  had 
in  December.  There  was  absolutely  no  busi- 
ness. 

Q.  That  slump  continued  how  long? 

A.  That  slump  continued,  and  when  I  left 
the  business  was  then  very  quiet.  Of  course  the 
merchandise  was  really  receding  ever}^  month" 
(R.  75). 

''During  January,  February  and  March, 
1921,  bankrupt  was  unable  to  take  care  of  its 
bills,  as  the  books  will  show,  testified  Mr.  El- 
liott. "Yes,  some  of  these  bills  were  really  a 
year  past  due,  at  least,  eight  months  past  due, 
making  a  year's  time"  (R.  60). 

The  bankrupt's  ledger  shows: 

Merchandise  Merchandise 

Past  Due  Not  Due               Bank                   Total 

January  $3,970.68  $7,108.15  $5,500.00  $16,578.83 

February 3,436.14  9,291.39               5,500.00               18,227.53 

March   4,788.79  9,527.45               5,500.00               19,816.24 

April    8,693.19  3,823.42               5,500.00               18,116.61 

(Trustee's  Ex.  B  at  R.  152). 

January,  1921,  the  bankrupt  decided  to  sell  out 
and  quit  business  (R.  49-50). 

February,  1921,  Carson,  Pirie,  Scott  &  Co.  re- 
fused credit  to  the  bankrupt,  and  from  January  1, 
1921,  to  date  of  bankruptcy,  May,  1921,  Carson, 
Pirie,  Scott  &  Co.  sold  bankrupt  only  $566.50  worth 
of  merchandise  (R.  153,  154) ;  in  1921,  the  bankrupt 
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purchased  from  the  other  creditors,  who  are  repre- 
sented by  the  trustee,  $10,582.50  worth  of  merchan- 
dise (R.  19,  54,  152). 

February,  1921, 

"They  refused  to  ship  us  any  more  mer- 
chandise until  we  paid  our  past  due  bills.  We 
wanted  to  buy  our  spring  merchandise  and  they 
refused  to  ship  it  to  us  unless  we  would  pay 
more  on  our  past  due  bills"  (R.  60). 

On  February  17,  1921,  Coram  T.  Davis,  attor- 
ney for  Carson,  Pirie,  Scott  &  Co.,  with  offices  in 
the  dry  goods  house  of  Carson,  Pirie,  Scott  &  Co.  (R. 
51),  who  represented  that  company  in  its  financial 
dealings  with  bankrupt  (R.  51,  143),  wrote  a  letter 
to  Mr.  Le  Sourd  of  the  Dexter  Horton  National 
Bank,  as  follows: 

"It  would  be  best  for  all  concerned  to  have 
this  business  closed  out  as  speedily  as  possible" 
(R.  116). 

On  February  18,  1921,  Le  Sourd  wrote  C.  H. 

O'Brien,  care  of  Coram  T.  Davis,   Carson,  Pirie, 

Scott  &  Co. : 

"Mr.  Elliott  seemed  to  think  that  on  ac- 
coimt  of  present  conditions  no  advantageous 
sale  could  he  made,  and  Mr.  Hart  joined  with 
him  in  this  position.  They  both  claimed  a 
greater  return  could  be  accomplished  by  putting 
on  a  closing  out  sale,  which  we  understand  they 
are  now  doing.    Mr.  Hart  has  returned  to  Che- 


29 

lialis  with  Mr.  Elliott,  telling  me  that  the  only 
cost  Elliott-O'Brien  would  be  put  to — would  be 
the  actual  expenses.  I  have  talked  with  Mr. 
Adams  of  the  local  Carson,  Pirie  and  Scott  Co. 
office,  and  have  him  on  the  lookout  for  a  pros- 
pective purchaser"  (R.  117). 

On    March    12,    1921,    Le    Sourd    telegraphed 

Davis : 

* '  Fear  receivership  if  business  drifts  along. 
What  do  you  think  of  the  proposition"  (R.  119, 
120). 


On  March  16,  Le  Sourd  wrote  Davis  concern- 


ms:: 


''the  plan  to  close  the  store  out  by  disposing  of 
the  stock  gradually  to  customers  until  it  has 
been  reduced  to  ten  thousand  or  fifteen  thou- 
sand, when  it  will  be  easier  to  find  a  purchaser. 
This  probably  is  going  to  be  difficult  to  accomp- 
lish, however,  as  someone  might  step  in  cmd  de- 
mand that  a  receiver  he  appointed.  The  stock 
Is  evidently  worth  something  in  excess  of  the 
debts,  but  it  is  going  to  be  another  question  to 
realize  on  the  stock  as  rapidlv  as  the  obligations 
mature"  (R.  123,  124). 

On  April  14  Le  Sourd  wrote  Davis : 

"A  special  sale  has  been  put  on  this  month, 
employing  a  specialist  from  Portland  who  guar- 
anteed to  unload  $20,000.00  worth  of  stock  in 
thirty  days.  It  appears  that  the  sale  has  been 
a  failure,  largely  for  the  reason  that  people  are 
unable  to  buy  because  of  quiet  times  in  the 
Northwest,  and  in  Chehalis  in  particular.  The 
store  has  been  advertised  for  sale,^-but  no  one 
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appears  to  be  especially  interested  in  the  mat- 
ter, as  Chehalis  seems  to  have  a  very  black  eye 
in  so  far  as  the  dry  goods  business  is  concerned. 
Mr.  Hart  thinks  it  will  be  impossible  to  avoid 
a  receivership  unless  someone  is  found  within 
the  near  future  to  buy  the  store  as  a  going 
proposition"  (R.  141). 

On  April  23  Le  Sourd  again  wrote : 

*'That  the  indebtedness  would  run  in  the 
neighborhood  of  nineteen  thousand  dollars  and 
that  if  it  seems  impossible  for  the  store  to  pay 
its  debts  we  would  suggest  that  the  stock  be 
turned  over  to  the  creditors  at  once"  (R.  MS- 
ISO). 

In  March,  1921,  Elliott  wrote  Carson,  Pirie, 
Scott  &  Co.  asking  for  a  position  as  salesman  on  the 
road  (R.  49-73-79).  Elliott  was  employed  by  them 
the  first  part  of  April,  1921  (R.  49) ;  thus,  the 
last  of  March  Carson,  Pirie,  Scott  &  Co.  knew 
that  Mr.  Elliott,  manager  and  only  officer  in  the 
United  States  of  the  bankrupt,  was  planning  to 
abandon  the  concern. 

Carson,  Pirie,  Scott  &  Co.  also  knew  debtor  was 
seeking  a  purchaser  for  the  store  (R.  51). 

April  26,  1921,  Elliott  abandoned  the  business 
and  became  a  salesman  for  Carson,  Pirie,  Scott  & 
Co.  (R.  48,  49).    He  left  it  in  charge  of  Mr.  Hart, 
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formerly  employed  by  Carson,  Pirie,  Scott  &  Co. 
(R.  141). 

The  bankrupt  was  conducting  special  sales  con- 
tinuously during  November,  December,  January,  Feb- 
ruary, March  and  April ;  it  had  signs  across  the  face 
of  its  store  in  April  advertising  a  "closing  out"  sale. 
The  bankrupt  advertised  extensively  —  '*Came  out 
with  special  advertising  and  filled  the  town.  We  got 
seven  thousand  circulars  out  and  we  mailed  some  of 
them  and  covered  the  whole  territory  there"  (R. 
62,  63).  The  bankrupt  advertised  in  January  or 
February  in  the  Portland  Oregonian  and  the  Se- 
attle Times  for  a  purchaser  for  its  business  (R.  49). 

April  1  the  bankrupt  called  in  a  special  sales 
agent  from  Portland  to  put  on  a  special  sale.  Prices 
were  slashed  in  order  to  raise  money  (R.  87). 

The  testimony  in  this  case  was  given  by  Mr. 
Le  Sourd,  who  was  the  Seattle  representative  of  Mr. 
O'Brien,  who  has  been  pensioned  by  Carson,  Pirie, 
Scott  &  Co.,  by  Mr.  Elliott,  who  is  now  employed  by 
Carson,  Pirie,  Scott  &  Co.,  and  who  was  brought  to 
court  by  the  attorneys  for  Carson,  Pirie,  Scott  &  Co., 
and  by  Mr.  Hart,  who  was  formerly  employed  by 
Carson,  Pirie,  Scott  &  Co.     Claimants  under  cross 
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examination  of  their  own  witnesses  developed  facts 
that  they  considered  helpful  to  themselves. 

The  Trustee  was  never  able  to  locate  the  cor- 
respondence file  of  the  bankrupt,  nor  its  cancelled 
checks  or  check  stubs.  It  appeared  at  the  hearing 
before  the  Referee  that  Mr.  Elliott  had  carried  off 
part  of  the  correspondence  between  bankrupt  and 
Carson,  Pirie,  Scott,  He  was  ordered  by  the  Ref- 
eree to  forward  to  the  Referee  within  thirty  days  all 
letters  in  his  possession,  but  has  failed  to  do  so  (R. 
51). 

Carson,  Pirie,  Scott  &  Co.  did  not  offer  any  of 
the  correspondence  exchanged  between  it  and  the 
bankrupt.  It  kept  its  own  correspondence  tight  in 
its  own  files  and  failed  to  offer  the  best  evidence 
that  could  exist  of  its  knowledge  or  lack  of  knowl- 
edge of  the  insolvency  of  the  bankrupt.  In  such 
cases  there  is  a  well-established  inference  of  law 
that  such  evidence,  if  produced,  would  have  been 
fatal  to  its  case. 

"The  failure  of  a  party  to  call  an  available 
witness  possessing  peculiar  knowledge  concern- 
ing facts  essential  to  the  party's  case,  direct  or 
rebuttal,  or  to  examine  such  witness  as  to  the 
facts  covered  by  his  special  knowledge,  espe- 
cially if  the  witness  would  naturally  be  favor- 
able to  the  party's  contention,  relying  instead 
upon  the  evidence  of  witnesses  less  familiar  with 
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the  matter,  gives  rise  to  the  inference  that  the 
testimony  of  such  uninterrogated  witness  would 
not  sustain  the  contention  of  the  party." 

(22  C.  J.  115,  116.) 

"The  brother  was  not  called  as  a  witness. 
He  alone  knew  the  actual  facts  of  the  transac- 
tion. It  was  clearly  in  defendant's  power  to 
have  produced  him  and  the  defense  of  good 
faith  required  him  to  do  so.  Failure  to  call  this 
witness  justifies  the  inference  that,  if  he  had 
been  called,  his  testimony  would  have  been  fatal 
to  defendant's  case." 

Hill  vs.  U.  S.  (C.  C.  A.  8),  234  Fed.  39. 

See  also: 

Herald  vs.  Toonetj,  92  Wash.  297. 

Kirhy  vs.  Talmadge,  160  U.  S.  379,  16  Sup. 
Ct.  349,  40  L.  Ed.  463. 

It  seems  to  the  Trustee  that  this  case  is  remark- 
ably free  from  doubt  and  very  clear  that  *' reason- 
able cause  to  believe"  was  abundantly  established. 

Taking  into  consideration  the  intimate  relations 
existing  between  Mr.  Elliott  and  the  two  O'Briens 
with  Carson,  Pirie,  Scott  &  Co. ;  the  fact  that  debtor 
was  known  as  a  *' Carson,  Pirie,  Scott  &  Co.  store" 
by  virtue  of  an  extension  of  credit  for  $16,000.00 
in  1920  (R.  55),  and  its  purchase  of  75  per  cent  of 
its  dry  goods  from  Carson,  Pirie,  Scott  &  Co.  up  to 
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February,  1921  (R.  59) ;  the  refusal  in  February  to 
sell  any  more  goods  on  credit ;  the  slump  in  business 
throughout  the  U.  S.;  the  fact  that  bills  of  Carson, 
Pirie,  Scott  &  Co.  were  more  than  one  year  old;  that 
Carson,  Pirie,  Scott  &  Co.  on  March  12  knew  past 
due  and  not  due  amount  of  bills  of  bankrupt  (R. 
119,  120) ;  the  disagreements  between  Elliott  and 
O'Brien;  the  correspondence  going  to  Coram  T. 
Davis,  attorney  for  Carson,  Pirie,  Scott  &  Co.,  whose 
offices  are  in  the  dry  goods  house  of  Carson,  Pirie, 
Scott  &  Co.,  with  its  warmngs  that  a  receivership 
was  imminent;  the  notice  in  March  to  Carson,  Pirie, 
Scott  &  Co.  from  Elliott  that  he  intended  to  aban- 
don the  business  while  Mr.  O'Brien,  a  pensioner  of 
Carson,  Pirie,  Scott  &  Co.  was  down  in  the  Ber- 
mudas; its  knowledge  that  bankrupt  was  seeking  a 
purchaser  for  the  store;  its  employment  of  Mr.  El- 
liott the  first  of  April  as  one  of  its  salesmen, — we 
think  the  ordinary  business  man  or  the  ordinarily 
intelligent  man,  with  these  facts  and  circumstances 
before  him,  would  have  believed  the  bankrupt  was 
insolvent,  and  consequently  that  the  payments  were 
preferential. 

It  seems  to  us  a  misuse  of  the  English  language 
to  say  these  facts  would  not  put  a  man  of  ordinary 
prudence  on  inquiry. 
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The  course  of  dealing  between  this  creditor  and 
this  debtor  is  significant  indeed.  In  1917,  1918,  1919 
and  1920  Carson,  Pirie,  Scott  &  Co.  was  the  prin- 
cipal creditor  of  bankrupt.  It  extended  credit  to 
such  a  large  extent  as  to  practically  finance  bank- 
rupt; it  extended  a  $15,000.00  corporation  credit  of 
$16,000.00  in  1920;  the  amount  was  long  past  due, 
part  of  it  over  one  year  old.  The  indebtedness  was 
reduced  January  1,  1921,  to  $6,590.47. 

As  long  as  Carson,  Pirie,  Scott  &  Co.  extended 
credit  running  into  the  thousands,  and  as  high  as 
$16,000.00,  and  carried  them  along,  allowing  the 
account  to  take  a  year's  time  for  payment,  the  bank- 
rupt paid  its  other  bills  and  took  discounts  from 
creditors  generally,  as  the  record  shows.  But 
when  in  the  fall  of  1920  Carson,  Pirie  Scott 
&  Co.  began  to  collect  in  its  account  and  reduced  its 
account  due  from  bankrupt  to  $6,590.47  by  Jan.  1, 
1921,  and  shut  off  credit  altogether  in  February,  the 
bankrupt  **  could  not  pay  its  bills,  as  the  books  will 
show. ' ' 

The  creditors  represented  by  the  trustee  deliv- 
ered merchandise  to  the  bankrupt  in  1921  amounting 
to  $10,582.50  (R.  19,  54,  152).  Carson,  Pirie,  Scott 
delivered  $566.50. 
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Carson,  Pirie,  Scott  received  payments  of 
$4,254.11  covering  its  current  account  of  $566.50  in 
full  and  a  balance  of  $3,657.73  to  apply  on  its  old 
account,  resulting  in  paying  55  per  cent  of  said  ac- 
count. 

The  record  shows  the  amount  of  indebtedness 
remained  about  the  same.  It  was  switched  from  ap- 
pellees to  the  other  creditors.  The  indebtedness  of 
the  bankrupt  on  Jan.  1,  1921,  was  $18,751  (R.  162). 
At  the  time  of  bankruptcy  it  was  $16,740.29  (R.  21). 

The  Jan.  1  indebtedness  of  $18,751  was  made  up 
as  follows: 

Carson,  Pirie,  Scott  &  Co $6,590.47 

Bank  5,500.00 

$12,090.47 
Other  creditors 6,661.00 

$18,751.00 
By  May,  or  date  of  bankruptcy,  the  indebted- 
ness of  $16,740.29  was  made  up  as  follows : 

Carson,  Pirie,  Scott  &  Co $2,962.78 

Bank  — .  1,856.92 

$  4,819.70 
Other  creditors 11,920.59 

$16,740.29 
Its  refusal  of  credit  to  a  store  that  it  had  prac- 
tically financed  and  which  was  one  of  its  best  cus- 
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tomers,  is  a  plain  and  forcible  statement  of  what 
creditor  thought  of  debtor's  financial  condition.  It 
conclusively  shows  that  creditor  had  formed  ad- 
verse judgment  and  considered  debtor's  condition 
bad,  that  it  had  lost  faith  in  the  enterprise  and 
wanted  to  get  out  and  close  up  what  had  been  one 
of  its  best  accounts.  From  its  own  account  it  knew 
debtor  was  in  straightened  circumstances,  that  it 
could  not  take  care  of  its  bills,  and  it  knew,  as  every 
merchant  in  the  United  States  in  1920  and  1921  knew, 
with  the  dry  goods  market  sloughing  off  approxi- 
mately 50  per  cent,  that  hard  times  were  ahead  for  a 
concern  that  could  not  pay  its  bills.  They  reversed 
their  policy  and  started  in  to  reduce  their  account  as 
rapidly  as  possible  and  at  the  same  time  to  furnish 
no  more  goods. 

What  plainer  statement  could  be  made  to  the 
creditor  that  debtor  was  broke  than  to  notify  him 
that  a  receivership  was  imminent  (March  12,  1921) ; 
that  someone  might  step  in  and  demand  that  a  re- 
ceiver be  appointed  (March  16,  1921) ;  that  it  will  be 
impossible  to  avoid  a  receivership  unless  a  buyer 
is  found  in  the  near  future  (April  23,  1921)  ? 

What  inference  would  the  average  business  man 
draw  from  the  receipt  of  a  letter  in  March,  1921, 
from  the  manager  and  only  officer  of  debtor  corpora- 
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tion  in  the  United  States,  saying  he  is  going  to  quit 
and  asking  for  a  job?  Giving  him  a  job  the  first 
part  of  April?  Pulling  out  and  abandoning  the 
business  on  April  26th? 

Knowledge  that  debtor  was  running  special  sales 
continuously  and  advertising  for  a  purchaser  would 
naturally  raise  an  inquiry  in  the  creditor's  mind  as 
to  the  debtor's  solvency  or  insolvency. 

The  record  shows  that  Le  Sourd  had  *' reason- 
able cause  to  believe";  for  he  told  the  bank  on 
April  22  that  it  could  not  take  from  debtor  a  thou- 
sand dollars  a  week  and  debtor  still  continue  to  do 
business  (R.  35,  36).  The  record  shows  that  Hart 
in  his  letters  and  in  his  oral  testimony,  also  had 
** reasonable  cause  to  believe";  for  he  said  that  he 
realized  the  first  week  in  April  that  they  could  not 
continue  in  business  if  the  bank  insisted  on  pay- 
ments of  $1,000  a  week  (R.  129,  130). 

We  think  some  of  the  foregoing  circumstances 
standing  alone  would  constitute  reasonable  cause 
to  believe ;  that  all  the  facts  and  circumstances  taken 
together  are  more  than  sufficient;  that  this  case  is 
stronger  on  its  facts  than  the  cases  heretofore  de- 
cided by  this  court  and  cited  hereinbefore. 
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The  trustee  believes  that  the  facts  are  more 
than  sufficient  to  show  that  Carson,  Pirie,  Scott  & 
Co.  and  the  bank  had  reasonable  cause  to  believe,  at 
the  time  they  received  payments  on  their  accounts, 
that  the  bankrupt  was  insolvent ;  that  the  ordinarily 
intelligent  business  man  would,  under  the  circum- 
stances shown  to  exist,  have  had  good  reason  to  be 
apprehensive  about  his  account.  In  fact,  every 
wholesaler  and  banker  in  the  country  were  ex- 
tremely vigilant  during  1920  and  1921,  as  to  their 
accounts  receivable,  owing  to  the  financial  depres- 
sion existing  throughout  the  country.  The  years 
1920  and  1921  were  critical  years  for  business  men, 
and  their  credit  departments  were  more  sensitive 
and  vigilant  as  to  the  collectibility  of  their  accounts 
than  in  prosperous  times  or  in  normal  times. 

It  is  truly  an  amazing  thing  to  read  the  opinion 
of  the  District  Court  that  during  a  period  of  drastic 
deflation,  etc.,  that  notice  of  insolvency  should  be 
shown  with  much  greater  clearness  than  can  be  con- 
tended was  done  in  the  present  case.  From  actual 
experience  every  business  house  in  the  country  well 
remembers  that  during  the  period  of  inflation  when 
the  market  was  rapidly  rising  and  the  markup  on 
merchandise  was  very  great,  and  business  was  con- 
sequently prospering,  that  credit  was  liberally  ex- 
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tended  and  that  the  credit  department  rested  on  its 
oars.  But  when  the  tide  turned  and  prices  went 
down  and  all  merchants  were  subjected  to  heavy 
losses,  and  inventories  based  on  cost  price  were 
known  to  be  fictitious,  when  credits  tightened  and 
insolvencies  commenced  to  manifest  themselves  in 
bankruptcy,  insolvency  proceedings  in  the  state 
court,  voluntary  assignments  and  settlements  outside 
of  court,  and  the  affairs  of  every  debtor  were  sub- 
ject to  close  scrutiny  and  question,  it  required  very 
little  evidence  of  danger  to  make  a  credit  man  appre- 
hensive and  to  raise  an  inquiry  in  his  mind  as  to  the 
solvency  of  his  debtors'  accounts. 

*'  *One  swallow  does  not  make  a  summer,' 
but  when  we  see  the  sky  full  of  swallows  home- 
ward flying,  and  are  not  aware  of  the  season  of 
the  year,  we  well  may  inquire,  *Is  not  summer 
here?'  " 

In  re  Campion,  256  Fed.  902. 


CoFrMAN-DoBSON  Bank  &  Trust  Co. 

On  January  1,  1921,  the  bank  accepted  three 
renewal  notes  from  debtor  in  the  sum  of  $5,500.00, 
maturing  three  months  after  date  (R.  112).  These 
notes  were  collected  as  follows : 
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April    5 $  500.00 

9 500.00 

9  Interest 1.55 

14 500.00 

19 500.00 

23 500.00 

27 500.00 

30  Interest 12.55 

May      2 500.00 

$3,514.10 
143.08 
May  4  balance  on  deposit  appro- 
priated        143.08 

$3,657.18 

The  balance  as  per  claim  filed  is  $1,856.92. 

The  bank  is  located  just  across  the  street  from 
the  bankrupt's  store;  the  bankrupt  was  con- 
ducting special  sales  during  November,  December, 
January,  February  and  March ;  during  April  it  had 
signs  across  the  face  of  its  store  advertising  a  "clos- 
ing out"  sale;  the  bankrupt  advertised  extensively; 
"came  out  with  special  advertising  and  filled  the 
town.  We  got  seven  thousand  circulars  out  and 
mailed  some  of  them  and  covered  the  whole  territory 
there"  (R.  62,  63). 

In  January  or  February  the  bankrupt  advertised 
in  the  Portland  Oregonion  and  the  Seattle  Times  for 
a  purchaser  for  its  business  (R.  49) ;  the  bankrupt 
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was  negotiating  with  prospective  purchasers  for  its 
store  during  January,  February  and  March  (8.  49) ; 
the  bank  knew  that  the  bankrupt  had  purchasers  in 
view  (R.  109). 

On  April  1,  1921,  the  bankrupt,  by  its  own 
books,  was  overdrawn  at  the  bank  in  the  sum  of 
$309.99  (R.  53),  but  an  overdraft  did  not  appear  on 
the  bank's  books  until  April  9,  when  an  overdraft 
appeared  of  $16.20. 

The    bankrupt's    balances   with    the    bank,    as 

shown  by  the  bankrupt's  books,  were  as  follows: 

Jan.  1,   '21 $177.57 

Feb.  1,  '21 284.10 

Mar.  1,  '21 89.28 

Apr.  1,  '21  0.  d 309.99 

The  deposits  with  the  bank  during  April,  1921, 
were  small : 


April    1  $  408.85 

2 403.23 

3 816.65 

5 344.77 

6 291.65 

7 347.06 

8 146.00 

9 265.63 

"      11 393.28 

"      12 126.63 

"      13 202.72 

"      14 403.79 

"      15 379.75 


April  16 $    240.01 

"      18 327.19 

"      19 827.95 

"      20 215.81 

"      21 173.04 

"      23 622.80 

"      25 1,199.51 

"      26 414.44 

"      27 353.03 

"      28 385.30 

"      29 255.68 

"      30 234.36 

May     3  239.32 

(R.    Ill,  112). 
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The  bank's  ledger-sheet  shows  the  small  bal- 
ances of  the  bankrupt  with  the  bank  as  follows : 


April  1  $  357.69 

1 683.66 

2 1,221.19 

5 10.51 

6 242.16 

8 223.42 

9  Overdraft 16.20 

"   11 180.58 

"   12 282.21 

"   13 129.24 

"   14 33.03 

"   15 412.78 

"   16 452.79 

"   18 751.15 


April  19  $  736.00 

"   20 742.83 

"   21 864.78 

"   22 861.28 

"   23 369.71 

"   25 1,281.72 

"   26 1,461.66 

"   27 616.07 

"   28 964.62 

•'   29 720.30 

"   30 928.78 

May  2 427.65 

3 158.50 

4  143.08 


(R.  110,  111). 


The  record  shows  that  the  first  payment  made 
the  bank  was  on  April  5,  in  the  sum  of  $500.00  (R. 
11).  The  bank's  ledger-sheet  shows  that  after  the 
bank  received  its  $500.00  on  April  5,  that  the  bal- 
ance in  the  bank  was  $10.51  (R.  111). 

The  second  payment  to  the  bank  was  $500.00  on 
April  9,  and  caused  an  overdraft  of  $16.20.  The 
third  payment  on  April  14,  of  $500.00,  left  a  bal- 
ance in  the  bank  of  $33.03.  Payments  of  $500.00  on 
the  19th,  23rd,  27th  of  April  and  on  May  2  left  bal- 
ances of  respectively  $736.00,  $369.71,  $616.07  and 
$427.65,  and  a  final  balance  on  May  4  of  $143.08, 
which  the  bank  applied  on  its  account. 
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An  inspection  of  the  deposits  with  the  bank 
and  the  balances  on  hand  on  the  days  of  payment, 
and  the  balances  on  the  days  in  between,  show  that 
the  bankrupt  and  the  bank  built  up  the  balances 
so  that  they  could  take  out  payments  of  $500.00 
every  four  or  five  days. 

The  notes  fell  due  on  April  1  and  on  April  1 
the  bank  demanded  payment  of  said  notes,  amount- 
ing to  $5,500.00;  the  bank  made  a  determined  stand 
for  payment  of  its  account  at  that  time  (R.  85). 
The  bank  said  that  other  creditors  were  paid  and 
they  were  not  (R.  85). 

Describing  the  attitude  of  the  bank,  Mr.  Hart, 

assistant  manager  of  the  bankrupt,  wrote  Le  Sourd 

on  April  8 : 

"The  sale  is  not  coming  up  to  expectations, 
the  average  sales  not  going  over  $275.00  daily 
so  far.  As  the  bank  has  taken  a  determiried 
stand  for  immediate  payment  of  their  loan,  or 
at  least  $1,000.00  a  week,  I  am  fearful  that  some 
creditors  might  step  in  and  close  it  up.  There 
are  several  accounts  long  past  due  and  I  cannot 
see  how  they  can  be  satisfied  to  the  extent  of 
allowing  us  to  continue  much  longer  on  the  basis 
we  are  now  conducting  business"  (Trustee's  Ex. 
A,  R.  129,  130)  (our  italics). 

Concerning  this  letter  Mr.  Hart  testified : 

"That  was  based  on  the  amount  of  busi- 
ness we  were  doing,  and  if  we  had  to  pay  the 
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bank,  we  were  satisfied  we  could  not  do  it  and 
some  of  the  rest  of  the  creditors  would  step 
in"  (R.  86). 

The  officers  of  the  bankrupt  were  satisfied  that 
the  business  could  not  continue  any  longer  on  the 
basis  on  which  it  had  run  without  someone  stepping 
in  and  suing  them  and  closing  them  up  (R.  86). 
This  conclusion  was  reached  April  8,  1921  (R.  86). 

Mr.  Hart  said  from  the  deposits  the  bank  knew 
the  sale  was  not  going  well  (R.  87)  ;  that  he  told 
him  (bank)  that  in  order  to  do  business  at  all  we 
had  to  slash  prices  to  such  an  extent  it  would  mean 
there  would  be  no  surplus  over  and  above  the 
liquidation  of  the  wholesale  bills  and  what  was  due 
the  bank"  (R.  87). 

The  bank  knew  by  April  12,  that  Elliott  was 
going  East  and  had  withdrawn  from  the  business 
(R.  78-79). 

On  April  22,  Mr.  Le  Sourd  told  Mr.  Donohue, 
vice  president  of  the  bank,  that  he  had  been  in- 
formed that  the  bank  had  made  a  demand  on  the 
company  for  the  payment  of  one  thousand  dollars  a 
week  and  that  Mr.  Hart  was  going  to  be  in  charge 
of  the  store ;  that  the  store  was  not  taking  in  a  great 
deal  of  money  and  that  the  bank  should  not  expect 
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them  to  pay  everything  that  was  taken  in  at  the 
store  on  the  bank 's  claim ;  that  the  store  could  not  be 
kept  running  in  that  way  (R.  35,  36). 

The  bank  knew  that  the  deposits  for  April 
amounted  to  $9,779.13  (R.  Ill,  112) ;  that  Carson, 
Pirie,  Scott  &  Co.  took  $1,598.23;  that  the  bank  took 
$3,513.10;  that  the  expenses  amounted  to  $2,806.29 
(R.  152),  and  that  other  creditors  received  about 
$800.00. 

These  two  creditors  took  during  April  $5,111.33 
out  of  $5,900.00  disbursed  to  creditors. 

The  Referee's  certificate  to  the  effect  that  the 
banker  said  he  would  likely  have  loaned  them  money 
after  they  had  taken  up  the  indebtedness  of 
$5,500.00,  must  be  considered  in  the  light  of  the  tes- 
timony of  the  banker,  which  is  as  follows: 

''Q.  If  they  paid  you  off  in  full  at  the  rate 
of  $1,000  a  week  they  would  not  have  any  credit 
with  the  bank  to  do  business  in  paying  for  their 
merchandise  bills,  would  they? 

A.  Well,  that  would  have  been  left  to  us 
to  judge  after  they  were  paid." 

A  banker,  better  than  any  other  creditor,  knows 
the  financial  condition  of  its  debtor.  All  its  money 
passes  through  his  hands.  He  knows  the  amount  of 
sales  day  by  day ;  he  knows  the  amount  of  money  on 
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hand.  In  this  case  he  knew  the  sales  were  small ;  he 
knew  that  what  money  was  raised,  was  raised  by 
slashing  prices  through  a  special  sales  agent  and  un- 
der heavy  pressure.  From  the  amount  of  deposits 
he  knew  the  sale  was  not  a  success.  He  knew  the 
balances  on  hand  were  very  small.  He  knew  he  was 
being  paid  and  that  other  creditors  were  not.  He 
must  have  known,  just  as  the  officers  of  the  bank- 
rupt testified,  that  they  could  not  pay  the  hank 
$1,000  a  week  cmd  continue  to  do  business...  In  fact, 
on  April  22,  Mr.  Le  Sourd  told  the  vice  president  of 
the  bank  that  the  store  could  not  pay  the  bank  $1,000 
a  week  and  still  do  business.  After  that  plain  state- 
ment of  one  bamker  to  another  the  bank  collected  in 
$1,512.55.  What  other  people  knew  and  believed  the 
hank  must  also  have  known  and  believed. 

Courts  are  not  impressed  by  pleas  of  ignorance 
by  banks  as  to  the  financial  condition  of  their  cus- 
tomers, especially  when  located  in  small  towns. 

In  re  McDonald  &  Sons,  178  Fed.  487,  cited  in 
Healy  vs.  Wehrung,  229  Fed.  696  (9). 

Matter  of  Brayton,  47  A.  B.  R.  388. 

•  Thompson  vs.  Huron  Lumber  Co.,  4  Wash. 

60%,  604. 


The  fact  that  the  bank  knew  that  the  bankrupt 
was  trying  to  sell  out  would  naturally  have  put  it  on 
inquiry.  The  fact  that  Mr.  Elliott,  manager  of  the 
bankrupt,  was  quitting  the  business,  abandoning  it 
and  leaving  for  the  East  to  take  a  position  as  sales- 
man, would  notify  any  man  that  the  concern  was 
broke  and  that  the  day  of  reckoning  was  at  hand. 
The  bank  knew,  as  everyone  would  know,  that  if  it 
took  $1,000  a  week  out  of  the  account  of  the  bank- 
rupt, other  creditors  could  not  be  paid  and  that  it 
was  getting  a  preference. 

Any  inquiry  that  the  bank  would  have  made 
the  first  of  April  would  have  shown  it  by  an  inspec- 
tion of  the  bankrupt's  ledger  that  its  merchandise 
bills  were  long  past  due  and  that  it  was  not  paying 
its  merchandise  creditors  as  their  accounts  came  due. 
The  fact  that  the  bank  complained  that  other 
creditors  were  being  paid  and  they  were  not,  and 
that  they  made  a  determined  stand  for  payment, 
shows  the  mental  attitude  of  the  bankers  toward  a 
customer  they  had  been  carrying  for  four  years. 

Applying  the  test  of  the  Bankruptcy  Act  to  this 
creditor  it  seems  hardly  a  debatable  issue  that  the 
bank  had  reasonable  cause  to  believe  that  the  con- 
cern was  insolvent  and  consequently  that  it  was  re- 
ceiving a  preference. 
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PEEFERENCES  UNDER  STATE  LAW. 

I. 

At  the  oral  argument  the  District  Court  raised 
the  question  of  the  right  of  a  Trustee  in  Bankruptcy 
to  recover  a  preference  under  the  state  law  prohibit- 
ing insolvent  corporations  from  giving  a  preference. 
The  right  of  a  Trustee  cannot  be  doubted.  Section 
8  of  Act  of  June  25,  1910,  amending  Section  47,  cl. 
2,  of  Act  of  1898  (36  Stat.  840),  provides  that  a 
Trustee 

"shall  be  deemed  vested  with  all  the  rights, 
remedies  and  powers  of  a  judgment  creditor 
holding  an  execution  duly  returned  unsatisfied." 
Section  70  E,  Bankruptcy  Act,  provides: 

"The  Trustee  may  avoid  any  transfer  by 
the  bankrupt  of  his  property  which  any  creditor 
of  such  bankrupt  might  have  avoided,  and  may 
recover  the  property  so  transferred,  or  its  value, 
from  the  person  to  whom  it  was  transferred, 
unless  he  was  a  bona  fide  holder  for  value  prior 
to  the  date  of  the  adjudication." 

In  Stellwagen  vs.  Clum,  245  U.  S.  605,  41  A.  B. 
R.  1,  a  question  arose  as  to  the  right  of  a  Trustee  in 
Bankruptcy  to  rely  upon  the  statutes  of  Ohio  pro- 
hibiting preferential  transfers.  The  court  held  the 
right  of  the  Trustee  was  expressly  given  by  Sec. 
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70  E.    After  quoting  said  section  Mr.  Justice  Day 

said : 

*'This  section  as  construed  by  this  court 
gives  the  Trustee  in  Bankruptcy  a  right  of  ac- 
tion to  recover  property  transferred  in  viola- 
tion of  state  law. 

'*And  a  right  of  action  in  this  subdivision 
is  not  subject  to  the  four  months'  limitation  or 
other  sections  (60  B,  67  E)  of  the  Bankruptcy 
Act.  In  this  subdivision,  if  a  creditor  could 
have  avoided  a  transfer  under  state  law,  a  Trus- 
tee may  do  the  same." 

In  Grandison  vs.  Robertson,  231  Fed.  785  (2d 
C.  C.  A.)  the  Trustee  in  Bankruptcy  alleged  that  an 
insolvent  corporation  had  given  a  preference  con- 
trary to  the  bankruptcy  act  and  contrary  to  the 
statutes  of  New  York  prohibiting  insolvent  corpora- 
tions from  giving  preferences.  The  court  held  there 
was  no  preference  under  the  Bankruptcy  Act,  but 
that  there  was  a  preference  under  the  state  statutes 
and  that  the  Trustee  in  Bankruptcy  could  assert  the 
rights  of  creditors  under  the  state  statute  by  virtue 
of  Sec.  67  E  of  the  Bankruptcy  Act  and  that  knowl- 
edge or  reasonable  cause  to  believe  on  the  part  of  a 
creditor  was  non-essential. 

Judge  Eogers  said : 

**It  is  to  be  observed  that  under  the  Bank- 
ruptcy Act  a  preferential  payment  to  be 
avoided  must  have  been  received  by  one  who  had 
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'reasonable  cause  to  believe'  that  it  would  effect 
a  preference ;  while  under  the  New  York  Stock 
Corporation  law  the  invalidity  of  the  payment 
is  not  made  to  depend  upon  the  knowledge 
of  the  one  receiving  payment  that  it  is  a  pref- 
erential payment  or  upon  his  having  reasonable 
cause  to  believe  that  it  is  a  preferential  pay- 
ment. ' ' 

In  Cardoso  vs.  Brookli/n  Trust  Co.,  228  Fed. 
333,  the  same  Court  held  that  a  Trustee  in  Bank- 
ruptcy might  avoid  a  preference  under  the  state  law 
by  virtue  of  Sec.  70  E  of  the  Bankruptcy  Act. 

In  McGill  vs.  Commercial  Credit  Coi,  243  Fed. 

637,  the  District  Court  of  Maryland  said : 

''Within  the  meaning  of  the  New  York 
statute,  insolvency  is  a  general  inability  to  pay 
in  the  course  of  business  the  liabilities  exist- 
ing and  capable  of  being  enforced.  Brouwer 
vs.  Harlech,  9  N.  Y.  389.  For  its  application  it 
is  not  necessary  that  knowledge  or  notice  of  in- 
solvency shall  have  been  brought  home  to  the 
creditors  receiving  the  preference. 

"The  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit  has  held  that  the  Trustee  in  Bank- 
ruptcy may  recover  property  the  transfer  of 
which  this  state  statute  declared  void.  Grandi- 
son  vs.  Robertson,  231  Fed.  785,  145  C.  C.  A. 
605.  In  that  case  the  Trustee's  authority  was 
derived  from  Sec.  67  E  of  the  Bankruptcy  Act 
(Comp.  St.  1916,  Sec.  9651) ;  but  in  Cordoso  vs. 
BrooUyn  Trust  Co.,  228  Fed.  333,  142  C.  C.  A. 
625,  the  conveyance  to  set  aside  was  made  nine 
months  before  bankruptcy  and  the  Trustee  re- 
lied upon  the  provision  of  Sec.  70  E.    Under  the 
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construction  placed  upon  this  state  statute  by 
the  highest  court  of  New  York,  its  application 
is  not  limited  to  cases  in  which  the  corporation 
has  refused  to  pay  its  notes  or  other  obligations 
when  due.  It  is  declared  that  the  enactment 
was  intended  to  prevent  unjust  discrimination 
and  preferences  among  creditors  of  insolvent 
corporations  or  those  bordering  upon  insolv- 
ency. Cole  vs.  Millerton  Iron  Co.,  133  N.  Y.  164, 
30  N.  E.  847,  28  A.  S.  R.  615 ;  Casser  vs.  Bar- 
nard, 156  App.  Div.  724,  141  N.  Y.  S.  659;  Id. 
209  N.  Y.  570,  103  N.  E.  1122." 

Referring  to  Sec.  70  E,  7  C.  J.  182,  says: 

**The  effect  of  this  provision  is  to  give  to 
the  Trustee  the  same  rights  with  respect  to  such 
transfers  as  are  conferred  on  the  bankrupt's 
creditors,  or  any  of  them,  by  the  common  law  or 
the  statutory  law  of  the  state  where  the  prop- 
erty is  located." 

Collier  on  Bamkruptcy  (1921  ed.),  page  1178, 

referring  to  Sec.  70  E,  says : 

"It  is  the  corollary  of  Sec.  67  B,  and  means 
simply  that  if  a  creditor  could  have  avoided  any 
transfer  (not  merely  a  lien)  under  the  laws  of 
the  state,  the  Trustee  can  do  the  same," 

and  cites  Williams  vs.  Davidson,  104  Wash.  315,  176 
Pac.  334. 

The  Supreme  Court  of  the  State  of  Washington 
has  held  that  a  Trustee  in  Bankruptcy  may  set  aside 
a  preference  as  defined  by  the  Bankruptcy  Act,  or 
as  defined  by  state  law. 
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Benner  vs.  Scandinavian  Ayyierican  Bank,  73 
Wash.  488,  131  Pac.  1149. 

Williams  vs.  Davidson,  104  Wash.  315,  176 
Pac.  334. 

The  decision  of  the  United  States  Supreme 
Court  above  quoted  that  the  Trustee  may  proceed 
under  Sec.  70  E  and  assert  any  right  that  a  creditor 
might  assert  is  conclusive  authority  for  the  right  of 
the  Trustee  here  to  proceed  under  both  the  Bank- 
ruptcy Act  and  the  state  law.  In  that  case,  in  the 
cases  in  the  Second  Circuit,  and  in  the  Washington 
cases  the  Trustee  asserted  his  rights  under  both  the 
Bankruptcy  Act  and  under  the  state  law. 

These  decisions  ar^  also  a  full  answer  to  the  con- 
tention that  the  Trustee  must  prove  insolvency  with- 
in the  meaning  of  the  Bankruptcy  Act  under  Sec. 
67  E;  for  under  Sec.  70  E  the  Trustee  asserts  the 
rights  of  creditors  as  they  possess  them  under  the 
state  law.  Under  state  law  the  trustee  need  prove 
insolvency  as  defined  by  state  law,  namely,  inabilit}^ 
to  pay  bills  as  they  mature  in  due  course. 

II. 

Stellwagen  vs.  Clum,  245  U.  S.  605. 

At  the  oral  argument  the  district  court  also 
inquired  if  the  payment  of  money  was  a  transfer 
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constituting  a  preference. 

7  C.  J.  157  says: 

**A  payment  of  money  to  a  creditor  may 
constitute  a  preferential  transfer  within  the 
meaning  of  the  Bankruptcy  Act." 

In  Pirie  vs.  Chicago  Title  Electric  Co.,  182  U. 

S.  438,  21  S.  Ct.  906,  45  L.  Ed.  1171,  the  Court  said: 

'*It  would  be  anomalous  in  the  extreme  that 
any  statute  which  is  concerned  with  the  applica- 
tion of  debtors  and  the  prevention  of  prefer- 
ences to  creditors,  the  readiest  and  most  potent 
instrumentality  to  give  a  preference,  should 
have  been  omitted.  Money  is  certainly  prop- 
erty, whether  we  regard  any  of  its  forms  or  any 
of  its  theories." 

Held,  payment  of  money  was  a  transfer  of 
l^roperty  making  a  preference. 

See  Beynington   on  Bankruptcy,   Sec.   1283- 
1289. 

Union  Trust  Co.  vs.  Amery,  72  Wash.  648,  131 
Pac.  199. 

III. 

Some  slight  contention  was  made  by  appellees 
that  other  creditors  than  those  named  in  our  open- 
ing statement  received  preferences  at  the  hands  of 
bankrupt.  They  point  out  that  payments  were  made 
to  said  creditors  by  the  bankrupt  during  1921.   The 
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status  of  this  matter  is  fully  set  out  in  the  Record  at 
page  157.    It  can  best  be  explained  by  example. 

Western  Dry  Goods  Co.  filed  its  claim  with  the 
Referee  for  $991.85.  It  appears  that  on  January  1, 
1921,  the  bankrupt  owed  said  claimant  $904.66,  that 
claimant  sold  bankrupt,  within  four  months  of  bank- 
ruptcy, $1,016.71  worth  of  goods,  and  received  from 
bankrupt  payments  of  $929.52  within  said  four 
months.  Comparing  said  sales  of  merchandise  and 
said  payments  it  is  at  once  apparent  that  said  claim- 
ant delivered  to  bankrupt  and  added  to  its  assets 
$1,016.71  worth  of  merchandise  and  took  from  bank- 
rupt $929.52  in  money,  that  the  net  result  is  to  in- 
crease the  assets  of  bankrupt  within  the  four 
months'  period  by  some  $86.00,  rather  than  to 
deplete  the  estate  of  the  bankrupt.  Under  such  cir- 
cumstances there  could  not  be  any  preference  to 
Western  Dry  Goods  Co. 

Remington  on  Bankruptcy,  Sec.  1419 : 

"After  the  insolvency,  the  aggregate  result 
to  the  trust  fund,  as  to  whether  it  has  been 
enriched  by  the  transaction  taken  as  a  whole, 
notwithstanding  the  alleged  preference,  is  to 
govern. 

"And  the  different  items  of  payment,  new 
goods,  credits,  etc.,  are  not  to  be  taken  sepa- 
rately, nor  are  merely  these  new  credits  com- 
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ing  after  any  particular  payment  by  the  debtor 
to  be  offset  against  the  pa5Tnents  preceding  the 
particular  credits.  But  the  transactions  after 
the  insolvency  within  the  four  months  are  to  be 
taken  as  a  whole  and  the  net  result  taken. ' ' 
Mr.  Remington,  in  Sec.  1420,  says: 

*' Where  the  entire  transaction — all  the 
items  of  the  running  account — occur  within  the 
four  months'  period  and  after  insolvency,  pay- 
ments on  account  are  not  preferential  and  need 
not  be  surrendered." 

See  also : 

Jacquith  vs.  Alden,  189  U.  S.  78. 

Peterson  vs.  Nash,  112  Fed.  311  (CCA  Minn.) 

Re  Geo.  M.  Hill  Co.,  130  Fed.  315  (CCA  111.) 

Yaple  vs.   Dahl-Millakan   Grocery/   Co.,   193 
U.  S.  526. 

In  re   Grocer's  Baking   Co.,  266   Fed.   900, 
7  C.  J.  168. 

IV. 

State  Trust  Fund  Theory. 

The  Supreme  Court  of  the  State  of  Wash- 
ington has  held  in  a  g-reat  many  cases  that  an 
insolvent  corporation  cannot  prefer  its  creditors, 
no  matter  what  the  good  faith  of  the  creditor  may 
he. 
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The    first    announcement    of    this    rule    arose 

where  a  mortgage  was  given  by  an  insolvent  cor- 
poration to  a  bank  and  there  was  no  finding  that 

the  bank  knew  that  the  corporation  was  insolvent. 

The  court  said: 

''This  will  not  do  in  the  case  of  an  in- 
solvent corporation,  no  matter  what  the  good 
faith  of  the  creditor  is.  When  it  has  reached 
a  point  where  its  debts  are  equal  to,  or  greater 
than  its  property,  and  it  cannot  pay  in  the 
ordinary  course,  and  its  business  is  no  longer 
profitable,  it  ought  to  be  wound  up  and  its 
assets  distributed. 

"The  purpose  in  thus  placing  insolvent  cor- 
porations in  the  possession  of  the  courts  can 
only  be  that  their  assets  may  be  distributed 
ratably  to  creditors.  A  general  assignment 
without  preferences  does  not  defeat  this  pur- 
pose, but,  if  the  estate  of  a  corporation  comes 
into  court,  or  into  the  hands  of  the  assignee, 
burdened  with  preferences,  there  is  an  end  of 
equal  distribution,  and  the  object  of  the  law 
is  defeated." 

Thompson  vs.  Huron  Lhr.  Co.,  4  Wash.  600, 
30  Pac.  741,  31  Pac.  25. 

In  Conover  vs.  Hull,  10  Wash.  673,  39  Pac.  166, 
45  A.  S.  R.  810,  is  found  an  exhaustive  and  able 
opinion  by  Judge  Dunbar  defending  the  trust  fund 
theory,  and  laying  down  the  principle  that  a  vol- 
untary preference  by  an  insolvent  corporation  was 
void  under  the  holding  of  Thompson  vs.  Huron 
Lhr.  Co.,  supra. 
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Judge  Dunbar  quotes   Sec.   803  of  Morawetz, 
from  which  we  extract: 

''If  a  corporation,  whose  assets  are  not 
sufficient  to  satisfy  all  of  its  creditors  in  full, 
can  prefer  certain  creditors,  leaving  others 
unpaid,  this  must  be  by  virtue  of  a  power 
reserved  by  implication  to  the  company  and 
its  agents.  But  this  power  cannot  justly  be 
included  in  the  general  powers  of  management 
which  a  corporation  must  necessarily  possess 
over  its  property  in  order  to  carry  on  its  busi- 
ness, and  further  the  purposes  for  which  the 
company  was  formed." 

Judge  Dunbar  said: 

"When  we  come  to  think  that  this  pre- 
ferred distribution  is  made  by  the  managers, 
who  represent  the  stockholders  who  are  in 
no  way  responsible  for  the  debt,  or  at  least 
that  portion  of  it  which  is  in  excess  of  their 
liabilities,  why  should  they  ,thus  disinterested, 
be  allowed  to  confer  these  benefits  upon  favor- 
ites to  the  exclusion  of  the  rights  of  other  honest 
creditors  who  have  helped  to  furnish  the  means 
which  constitute  the  very  fund  which  is  now 
being  distributed  to  the  exclusion  of  their  in- 
terests? Certainly,  it  is  but  a  just  provision 
of  law  which  holds  that  this  fund,  under  such 
a  condition,  must  be  held  intact  as  a  trust  fund 
for  the  equal  benefit  of  all  the  creditors. 

''If  the  theory  of  the  appellants  were  true, 
that  the  trustees  of  a  corporation  could  pre- 
fer its  creditors,  and  if  they  can  prefer  them 
at  all  they  can  prefer  them  to  the  extent  of 
all  the  funds  of  a  corporation,  the  Court  of 
Equity,    before    whom    the    case    was    brought 
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for  judgment,  would  sit  helpless  and  with  empty 
hands;  for  it  would  be  but  a  mockery  of  justice 
to  bring  the  affairs  of  an  insolvent  corpora- 
tion to  a  court  for  adjustment  and  distribu- 
tion when  all  the  substance  of  the  corpora- 
tion had  been  transferred  to  the  pocket  or  till 
of  a  favored  creditor. 

"And  so  it  is  with  the  corporations  in  this 
state.  Parties  who  deal  with  these  corporations 
under  the  law  rely  exclusively  upon  the  funds 
of  the  corporation,  recognizing  the  fact  that 
they  have  no  redress  upon  the  private  means 
of  the  stockholders;  and  every  principle  of 
fair  dealing  demands,  under  such  circumstances, 
that  the  fund  upon  which  they  rely  and  to  which 
they  extend  their  credit  should  be  held  as  a 
sacred  trust,  and  equitably  and  justly  dis- 
tributed by  the  court  for  their  benefit. 

It  may  be  admitted  that  in  this  case  Judge 
Dunbar  held  that  the  proof  must  show  (1)  the 
corporation  insolvent,  and  (2)  that  creditors  had 
reasonable  cause  to  believe  that  debtor  was  insol- 
vent; for  he  said: 

*'In  Buchanan  vs.  Smith,  16  Wall.  277, 
it  was  held  that  the  creditor  had  reasonable 
cause  to  believe  his  debtor  insolvent  when  such 
state  of  facts  is  brought  to  his  notice  respecting 
the  affairs  and  pecuniary  condition  of  his  debtor 
as  would  lead  a  prudent  business  man  to  the  con- 
clusion that  he,  the  debtor,  is  unable  to  meet  his 
obligations  as  they  mature  in  the  ordinary  course 
of  business." 

But  later  in  Tacoma  Ledger  Co.  vs.  Western 
Home   Bldg.    Assn.,   37    Wash.    467,    79   Pac.    992 
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(1905),  where  an  insolvent  corporation  sold  its 
assets  to  another  corporation  without  making  pro- 
vision for  payment  of  its  debts,  and  the  purchaser 
had  no  knowledge  of  either  insolvency  or  of  any 
debts,  Judge  Dunbar  said: 

*'If  the  corporation  was  in  failing  cir- 
cumstances at  the  time  of  the  transfer,  the 
answer  of  the  defendant  that  it  was  not  aware 
of  the  indebtedness,  will  not  avail  it.  For,  with 
or  without  that  knowledge  on  the  part  of  the 
appellant,  the  property  of  the  corporation  is 
still  a  trust  fund  for  the  benefit  of  creditors." 

Since  the  above  decision  was  rendered  in  1905 
the  court  has  always  held  that  hnoivledge,  belief 
or  reasonable  cause  to  believe  need  not  be  proved, 
that  the  good  faith  of  the  creditor  is  immaterial. 

In  Jones  vs.  Hoquiam  Lbr.  <&  Shingle  Co.,  98 
Wash.  172,  167  Pac.  117,  the  Klipsun  Lbr.  Co. 
was  unable  to  meet  its  debts  as  they  matured  in 
the  ordinary  course  of  business  and  transferred 
a  piece  of  land  worth  $650  in  payment  of  a  debt 
of  $650  on  September  28,  1914.  The  company 
continued  to  do  business  as  a  going  concern  until 
August  31,  1915,  and  according  to  the  briefs  filed 
in  that  case  the  Klipsun  Limiber  Co.  transacted 
$100,000  worth  of  business  after  said  transfer  on 
September  28,  1914,  and  before  the  appointment 
of  a  receiver  on  August  31, 1915. 
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There  was  no  finding  that  the  creditor  knew, 
believed,  or  had  reasonable  cause  to  believe  that 
the  Klipsun  Lumber  Co.  was  insolvent.  Defendant 
contended  the  transfer  was  in  good  faith  on  the 
part  of  both  debtor  and  creditor  and  that  it  had 
no  knowledge  of  insolvency  and  that,  therefore, 
there  was  no  preference  under  the  law  of  Wash- 
ington. 

Judge    Holcomb    answered    this    argument    as 

follows : 

''This  court,  since  the  case  of  Thompson 
vs.  Huron  Lumber  Co.,  4  Wash.  600,  30  Pac. 
741,  31  Pac.  25,  has  adhered  to  the  doctrine 
that,  although  a  private  debtor  may  prefer 
creditors  even  to  the  exhaustion  of  his  prop- 
erty, this  will  not  do  in  the  case  of  an  in- 
solvent corporation,  no  matter  what  the  good 
faith  of  its  creditors  is;  that,  when  a  corpora- 
tion has  reached  a  point  where  its  debts  are 
equal  to  or  greater  than  its  property  and  it 
cannot  pay  in  the  ordinary  course  and  its  busi- 
ness is  no  longer  profitable,  it  ought  to  be 
wound  up  and  its  assets  distributed;  that  no 
device  can  receive  the  countenance  of  the  courts 
which  provides  for  an  indefinite  continuance 
of  its  corporate  life  against  the  protests  of 
those  who  are  entitled  to  share  in  its  property, 
be  it  large  or  little.  The  doctrine  of  that  case 
was  discussed  and  reaffirmed  in  Conover  vs. 
Hull,  10  Wash.  673,  39  Pac.  166,  45  Am.  St. 
810,  and  has  been  repeatedly  adhered  to  by 
this  court  down  to  Benner  vs.  Scandinavian 
American  Bank,  73  Wash.  488,  131  Pac.  1149, 
Ann.  Cas.  1914-D,  702."   (Italics  ours.) 
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In  Benner  vs.  Scandinavian  American  Bank, 
73  Wash.  488,  131  Pac.  1149,  the  Gawley  Foundry 
&  Machine  Works,  on  July  9,  1909,  gave  a  bill  of 
sale  to  the  bank  of  a  coasting  vessel  for  the  sum 
of  $5,000,  to  apply  on  its  account.  The  company 
continued  to  do  business  and  was  a  going  concern 
until  it  was  adjudged  a  bankrupt  on  January  19, 
1910.     The  court  said: 

''The  machinery  company  was  in  straight- 
ened circumstances  long  prior  to  its  settlement 
with  the  appellant  bank,  a  condition  which 
the  officers  of  the  bank  knew,  although  they 
may  not  have  known  its  exact  situation.  It 
was  found  by  the  trial  court,  and  we  think  the 
evidence  justifies  the  finding,  that  the  machin- 
ery company  was,  at  the  time  of  the  settle- 
ment, wholly  insolvent,  that  its  assets  did  not 
exceed  $20,000,  while  its  liabilities  exceeded 
$100,000.  Later  on,  actions  were  started  against 
the  machinery  company  by  certain  of  its  credi- 
tors, in  one  of  which  a  default  judgment  was 
entered. 

"In  this  state  it  is  the  rule  that  a  domestic 
corporation  cannot,  after  insolvency,  prefer  its 
creditors;  but,  on  the  contrary,  its  property 
is  from  thenceforth  regarded  as  a  trust  fund 
for  the  benefit  of  all  its  creditors,  and  any 
transfers  or  mortgages  thereof  after  insolvency, 
which  have  the  effect  of  preferring  one  creditor 
over  another,  are  void." 

In  Williams  vs.  Davidson,  104  Wash.  315,  176 
Pac.  334,  the  trustee  in  bankruptcy  sued  to  recover 
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preferences  prohibited  by  the  Bankruptcy  Act 
and  by  the  state  law.  The  court  held  there  was 
no  proof  of  '* reasonable  cause  to  believe"  and 
hence  a  case  was  not  made  out  under  the  Bank- 
ruptcy Act.     The  court  then  said: 

"However,  appellant's  right  of  recovery 
is  not  limited  to  the  bankruptcy  law,  but  if 
the  transfer  is  preferential  and  void  under  the 
law  of  this  state,  he  is  entitled  to  recover.  The 
trust  fund  doctrine,  as  applied  to  insolvent 
corporations,  was  announced  by  this  court  in 
Thompson  vs.  Huron  Lumber  Co.,  4  Wash. 
600,  30  Pac.  741,  31  Pac.  25,  and  was  ex- 
haustively discussed,  considered  and  reaffirmed 
in  Conover  vs.  Hull,  10  Wash.  673,  39  Pac.  166, 
45  Am.  St.  810,  and  has  been  followed  in  an 
unbroken  line  of  decisions  ever  since  that  time. 
So  that  if  anything  may  be  said  to  be  settled, 
this  doctrine  has  become  the  settled  law  of 
this  state,  and  we  cannot  depart  from  it.  The 
trust  fund  doctrine,  from  first  to  last,  is  to 
the  effect  that  the  property  and  assets  of 
an  insolvent  corporation  constitute  a  trust  fund 
in  the  hands  of  the  managers  of  the  corporation 
for  the  benefit  of  each  and  all  of  its  creditors 
ratably,  and  although  a  private  debtor  may 
prefer  creditors,  even  to  the  exhaustion  of  all 
his  assets,  an  insolvent  corporation  will  not  be 
permitted  to  do  or  suffer  anything  which  will 
permit  one  or  more  creditors  to  obtain  a  pref- 
erence, no  matter  what  the  good  faith  of  Such 
creditors  may  he.*'     (Our  italics.) 

In  Nelson  vs.  Svea  Puhlishing  Co.,  178  Fed, 
136,  Judge  Hanford  said: 
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*'The  rule  dedMcible  from  the  decisions  of 
the  State  Supreme  Court  is  this :  The  assets  of 
an  insolvent  corporation  constitute  a  trust  fund 
for  the  payment  of  its  debts,  in  which  all  of 
its  creditors  are  entitled  to  share  ratably;  and 
preferences  given  voluntarily  by  an  insolvent 
corporation  are  void,  as  to  non-preferred  credi- 
tors." 

14-a  C.  J.  898  says: 

**The  rule  denying  the  right  to  prefer 
creditors  has  been  held  to  apply  without  refer- 
ence to  the  want  of  knowledge  on  the  'part 
of  the  preferred  creditor  of  the  character  of 
the  transfer  and  of  the  financial  condition  of 
the  corporation,  although  as  to  this,  there  is 
contrary  authority.'  " 

Sustaining  the  text  in  Ftirher  vs.  Williarns  Co., 
21  S.  D.  228,  111  N.  W.  548,  8  L.  Rans.  1259 ;  Jones  vs. 
Hoquiam  Lhr.  Co.,  98  Wash.  172,  167  Pac.  117; 
Thompson  vs.  Huron  Lhr.  Co.,  4  Wash.  600,  30  P. 
741,  31  P.  25.  The  contrary  authority  is  Fo7'd  vs. 
Lamson,  17  Ohio  Cir.  Ct.  539. 


INSOLVENCY  UNDER  STATE  LAW. 

So  far  as  the  rights  of  creditors  are  concerned, 
a  corporation  is  insolvent  under  the  laws  of  the 
State  of  Washington  when  it  is  unable  to  meet  its 
bills  as  they  mature  in  the  ordinary  course  of  busi- 
ness. 
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Thompson  vs.  Huj\)n  Lhr.  Co.,  4  Wash.  600, 
30  Pac.  741,  31  Pac.  25. 

Nixon  vs.  Hendy  Mach.  Wks.,  51  Wash.  419, 
99  Pac.  11. 

RoTiald  vs.  Schoenfield,  94  Wash.   238,   162 
Pac.  43. 

Simpson  vs.  Western  Hdw.  &  Metal  Co.,  97 
Wash.  626,  167  Pac.  113. 

Jones  vs.  H^quiam  Lhr.  d  Shingle  Co.,  98 
Wash.  172,  167  Pac.  117. 

Williams  vs.  Davidson,  105  Wash.  315,  176 
Pac.  334. 

In  the  Jones  case  the  court  said : 

**The  test  of  insolvency  of  a  domestic  cor- 
poration in  this  state  is  not  the  same  as  the 
test  under  the  federal  bankruptcy  acts.  In 
State  ex  rel  Strohl  vs.  Superior  Court,  20  Wash. 
545,  56  Pac.  35,  45  L.  R.  A.  177,  where  it  was 
alleged  that  the  corporation  was  insolvent  in 
the  sense  that  it  was  wholly  unable  to  meet 
its  obligations  as  they  matured  in  the  ordi- 
nary course  of  business,  the  court,  after  cit- 
ing the  section  of  the  federal  bankruptcy  act 
(30  Stat.  L.  544,  U.  S.  Comp.  St.  1916,  9585) 
providing  that,  'A  person  shall  be  deemed  in- 
solvent ....  whenever  the  aggregate  of  his 
property  ....  shall  not  at  a  fair  valuation  be 
sufficient  in  amount  to  pay  his  debts,'  said: 

''  'It  will  thus  be  seen  that  the  allegations 
of  the  complaint  in  the  suit  for  the  receiver 
in  the  case  at  bar  would  not  conclusively  make 
a  case  under  the  federal  bankruptcy  law,  .... 
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this  court  has  uniform^  affirmed  the  doctrine 
that  the  assets  of  such  a  corporation  are  always 
a  trust  fund  to  be  administered  in  equity  for 
the  benefit  of  creditors  ratably  and  equally.' 

*'In  Nixon  vs.  Hendy  Machine  Works,  51 

Wash.  419,  99  Pac.  11,  it  was  said : 

*'  'If  the  .  .  .  company  was  an  independent 
concern,  the  evidence  plainly  shows  that  it  was 
insolvent  in  that  it  was  not  able  to  pay  its 
debts  in  due  course  of  business,  and  this  is  the 
test  of  insolvency  established  by  this  court 
where  the  rights  of  creditors  are  involved.' 

''Such  being  the  rule  in  this  state,  and  it 
being  well  established  by  the  evidence  that  the 
Klipsun  Lumber  Company  was  insolvent  under 
that  rule  at  the  time  the  conveyances  of  the 
real  estate  was  made,  the  conveyance  was  con- 
clusively a  preference  and  therefore  unlawful, 
and  can  be  set  aside  at  the  suit  of  the  receiver 
of  the  insolvent  for  the  benefit  of  all  creditors 
of  the  same  class." 

In  the  Ronald  case  the  court  said: 


U' 


It  is  abundantly  proven  by  the  testi- 
mony of  witnesses  on  both  sides,  and  by  the 
admissions  of  respondent  himself,  that  the  com- 
pany was  not  able  to  pay  its  debts  in  due 
course  of  business.  Such  is  the  test  of  insol- 
vency adopted  by  this  court." 

In  the  Simpson  case  the  court  said : 

"This  court  has  held  that  the  assets  of  an 
insolvent  corporation  constitute  a  trust  fund 
for  the  payment  of  tis  debts,  in  which  all  of 
its  creditors  are  entitled  to  share  ratably.    Con- 
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over  vs.  Hull  10  Wash.  673,  39  Pac.  166,  45 
Am.  St.  810;  Nixon  vs.  Hendy  Machine  Works, 
51  Wash.  419,  99  Pac.  11.  And  that  a  cor- 
poration that  is  not  able  to  pay  its  debts  in 
due  course  of  business  is  insolvent  so  far  as 
creditors  are  concerned,  and  cannot  prefer  a 
creditor.  Nixon  vs.  Hendy  Machine  Works, 
supra;  Ronald  vs.  Schoenfield,  94  Wash.  238, 
162  Pac.  43.  A  conveyance  by  a  domestic  cor- 
poration after  insolvency,  preferring  creditors, 
is  void,  as  the  property  is  a  trust  fund  for  all 
of  its  creditors.  Benner  vs.  Scandinavian 
American  Bank,  73  Wash.  488,  131  Pac.  1149, 
Ann.  Cas.  1914-D  702." 

Claimants  knew  bankrupt  was  insolvent  as 
that  term  is  defined  in  Washington.  The  Carson, 
Pirie,  Scott  &  Co.  account  commencing  January 
1,  1921,  was  over  one  year  old  and  was  past  due  for 
more  than  eight  months. 

Applying  the  test  of  insolvency  laid  down  in 
Conover  vs.  Hull,  supra,  to  the  Carson,  Pirie  Scott 
&  Co.  account,  it  is  apparent  that  Carson,  Pirie, 
Scott  &  Co.  knew  from  its  own  account  that  debtor 
was  not  paying  its  bills  as  they  matured  in  the 
ordinary  course  of  business ;  and  refused  to  sell  any 
more  merchandise  until  its  account  was  paid  up. 
Therefore,  Carson,  Pirie,  Scott  &  Co.  knew  that 
this  concern  was  insolvent. 

Applying  the  test  of  insolvency  to  the  bank, 
it  likewise  knew  from  its  own  account  as  well  as 
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from  the  condition  of  bankrupt's  business,  that  it 
could  not  pay  its  bills  in  due  course  of  business  and, 
therefore,  knew  that  bankrupt  was  insolvent. 

But  the  Supreme  Court  of  Washington,  like  the 
court  in  New  York,  holds  that  the  good  faith  of 
the  creditor  is  immaterial  and  that  proof  of  reason- 
able cause  to  believe  is  non-essential;  that  a  prefer- 
ence is  void  whether  the  creditor  knew  the  con- 
cern was  insolvent  or  not. 


CONCLUSION. 

The  trustee  believes  the  ordinarily  careful  and 
prudent  man,  the  ordinarily  intelligent  business 
man,  under  the  facts  and  circumstances  shown 
to  exist,  would  have  reasonable  cause  to  believe 
that  the  bankrupt  was  insolvent  and  that  shutting 
off  the  credit  in  the  one  case  and  the  determined 
stand  for  payment  in  the  other,  etc.,  etc.,  was  for 
the  purpose  of  getting  the  money  ahead  of  the 
other  creditors ;  that  a  preference  was  plainly  estab- 
lished under  the  Bankruptcy  Act. 

But  whether  or  not  these  creditors  had  rea- 
sonable cause  to  believe  that  the  bankrupt  was  in- 
solvent at  the  time  payments  were  made,  whether 
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or  not  creditors  acted  in  good  faith  in  receiving  said 
payments — these  terms  being  interchangeable,  ac- 
cording to  Bassett  vs.  Evans,  253  Fed.  532  (C.  C.  A. 
8) — the  payments  made  to  these  creditors  were 
preferences  under  the  law  of  the  State  of  Wash- 
ington where  insolvent  corporations  are  prohibited 
from  preferring  one  creditor  over  another  under 
a  sound  public  policy  known  as  the  Trust  Fund 
Theory,  by  virtue  of  which  the  asets  of  an  insol- 
vent corporation  are  held  to  be  a  trust  fund  for 
equal  and  ratable  distribution  among  all  the  cred- 
itors  of  the   corporation. 

Trustee  respectfully  submits  that  he  is  entitled 
to  a  judgment  under  the  Bankruptcy  Act  on  the 
facts,  or  that  he  is  entitled  to  a  judgment  on  the 
facts  found  by  the  referee  and  the  court  as  a  mat- 
ter of  law  under  the  law  of  the  State  of  Wash- 
ington. 

Respectfully  submitted, 

NELSON  R.   ANDERSON, 

Attorney  for  Trustee. 
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COMPANY,    a    Corporation;    BEE    NUGGET 
PUBLISHING  COMPANY,  a  Corporation, 
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Brief  of  Appellee 

CAESON,  PIEIE,  SCOTT  &  COMPANY 

STATEMENT 

This  is  an  appeal  from  a  decree  of  the  District 
Court  which  affirmed  an  order  of  the  referee  in  bank- 
ruptcy, overruling  the  trustee's  objections  to  the 
claims  of  Carson  Pirie  Scott  &  Company  and  certain 
other  creditors,  and  allowing  the  claims  in  full. 

Certain  payments  on  account  had  been  made  to 
these  creditors  at  intervals  during  the  "four  months 
period,"  January  10  to  May  10,  1921,  by  the  bank- 
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rupt,  a  corporation  engaged  in  the  retail  dry  goods 
business  at  Chehalis,  Washington,  whicli  the  trustee 
regarded  as  preferential  under  both  (a)  the  Bank- 
ruptcy Act,  and  (b)  the  law  of  the  State  of  Wash- 
ington, as  announced  in  the  so-called  "Corporation 
trust  fund"  doctrine  of  that  state. 

These  creditors  having  submitted  themselves  to 
the  summary  jurisdiction  of  the  Bankruptcy  Court 
by  filing  proofs  of  their  claims,  two  courses  were 
open  to  the  trustee  with  respect  to  the  alleged  prefer- 
ences ;  either  to  proceed  by  a  plenary  suit  for  the  re- 
covery of  the  alleged  preferences,  or  to  seek  their 
surrender  as  a  condition  to  the  allowance  of  the 
claims  by  filing  objections  to  the  claims.  The  trustee 
elected  the  latter  course,  interposing  objections  in 
which  he  alleged  that  the  payments  in  question  con- 
stituted preferences  under  both  the  bankruptcy  act 
(Section  60-b)  and  the  state  law  (trust  fund  doc- 
trine of  the  Washington  courts ) . 

Appellees  contend  that  where  a  trustee  elects  to 
proceed  summarily,  as  in  this  proceeding,  to  compel 
the  surrender  of  alleged  preferences  as  a  condition 
to  the  allowance  of  a  claim,  rather  than  by  a  plenary 
suit,  his  rights  in  such  proceeding  are  governed  ex- 
clusively by  the  provisions,  and  limitations,  of  sec- 
tions 57-g  and  the  two  sections,  60-b  and  67-e,  therein 
mentioned  and  to  be  read  as  parts  thereof,  which 
specifically  provide  for  the  surrender  of  certain 
preferences,  limited  in  all  cases,  however,  to  those 
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occurring  within  the  four  months'  period  and  while 
the  bankrupt  is  "insolvent,"  as  a  condition  precedent 
to  the  allowance  of  claim. 

These  provisions  of  the  act,  together  with  the 
bankruptcy  definition  of  the  word  "insolvent"  as 
used  therein  (omitting  the  portions  not  applicable 
here),  are  as  follows: 

Section  57-g.  ''The  Claims  of  Creditors 
who  have  received  preferences  voidable  under 
Section  sixty.  Subdivision  b,  or  to  whom  trans- 
fers void  or  voidable  under  Section  sixty-seven. 
Subdivision  e,  have  been  made  or  given,  shall 
not  he  allowed  unless  such  creditors  shall  sur- 
render such  preferences.'^ 

Section  60-b.  "If  a  bankrupt  shall  have 
made  a  transfer  of  any  of  his  i3roperty,  and  if, 
at  the  time  of  the  transfer  and  being  within  four 
months  before  the  filing  of  the  petition  in  bank- 
ruptcy, the  bankrupt  be  insolvent,  and  the  trans- 
fer then  operate  as  a  preference,  and  the  person 
receiving  it  shall  then  have  reasonable  cause  to 
believe  that  the  enforcement  of  such  transfer 
would  effect  a  preference,  it  shall  be  voidable 
by  the  trustee." 

Section  67-e.  "And  all  transfers  of  his  prop- 
erty made  hy  a  debtor  at  any  time  within  four 
months  prior  to  the  filing  of  the  petition  against 
him,  and  while  insolvent,  ivhich  are  held  null 
and  void  as  against  the  creditors  of  such  debtor 
by  the  latvs  of  the  state,  shall  be  deemed  null 
and  void  under  this  act." 


Section  1.  "The  words  and  phrases  used  in 
this  act  shall,  unless  the  same  be  inconsistent 
with  the  context,  be  construed  as  follows :    ( 15 ) 


A  person  shall  be  deemed  Hnsolvenf  within  the 
provisions  of  this  act  whenever  tlie  aggregate  of 
his  property  shall  not  at  a  fair  valuation  be 
sufficient  in  amount  to  pay  his  debts." 


Accordingly  it  is  our  contention  that,  in  order  to 
sustain  his  objections  to  the  claim  of  Carson  Pirie 
Scott  &  Company  upon  the  theory  that  the  payments 
in  question  were  "bankruptcy  preferences" — using 
that  term,  for  convenience,  to  designate  voidable 
preferences  as  defined  in  Section  60-b  of  the  Bank- 
ruptcy Act,  as  distinguished  from  preferences  held 
void  or  voidable  by  state  law,  which  for  convenience 
we  will  designate  as  "state-law  preferences" — it  was 
incumbent  upon  the  trustee  to  prove  the  existence 
of  following  elements  of  a  "bankruptcy  preference," 
among  others,  with  respect  to  each  of  the  pa3rinents 
in  question  at  the  various  dates  they  were  received : 
(1)  that  the  bankrupt  was  ^/^e^  insolvent ;  (2)  that 
the  payment  then  operated  as  a  preference;  and  (3) 
that  Carson  Pirie  Scott  &  Company  then  had  reason- 
able cause  to  believe  that  the  bankrupt  was  insolvent. 

The  trustee  agrees  that  proof  of  these  elements 
are  essential  to  the  surrender  of  the  payments  as 
"bankruptcy  preferences,"  and  contends  that  they 
are  established  by  the  evidence  with  respect  to  each 
of  the  payments  to  Carson  Pirie  Scott  &  Company; 
while  we  contend  that  none  of  them  have  been  so 
established. 
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In  this  connection  we  further  contend  that  the 
referee's  finding  to  the  effect  that  the  bankrupt  was 
insolvent  during  the  period  in  which  said  payments 
were  received,  was  a  mistaken  conclusion  from  the 
undisputed  facts  in  the  record.  The  referee's  find- 
ing to  that  effect  (quoted  at  p.  15  of  appellant's 
brief),  was  not  approved,  or  referred  to,  by  the  Dis- 
trict Judge  in  his  decision. 

Judge  Cushman,  however,  decided,  in  confirma- 
tion of  referee,  that  the  element  of  "reasonable  cause 
to  believe"  was  not  established,  saying : 

"Under  the  facts  and  the  evidence,  whatever 
date  is  fixed  upon  as  that  on  which  solvency 
ended  and  insolvency  intervened,  there  is  no 
such  knowledge  or  notice  of  that  fact  shown  upon 
the  part  of  the  alleged  preference  creditors  as 
the  law  requires  to  deprive  them  of  that  advan- 
tage which  they  may  have  obtained."  Cush- 
man, J.     (E.  28.) 

The  parties  are  not  agreed  as  to  the  essential 
elements  of  proof  to  support  the  trustee's  further 
theory  that  the  pajrments  in  question  were  also 
"state-law  preferences,"  available  by  him  as  such 
under  his  objections  in  this  summary  proceeding. 
The  determination  of  that  question  involves,  pri- 
marily, the  inquiry  as  to  whether  they  were,  in  fact, 
"state-law  preferences"  under  the  "trust  fund  doc- 
trine" of  the  Washington  courts;  and  secondly, 
whether,  if  so,  they  were  received  under  such  cir- 
cumstances as  to  require  their  surrender  as  a  con- 
dition to  the  allowance  of  a  claim  in  bankruptcy. 


6 

The  trustee  contends  that  the  only  essential  ele- 
ments of  proof  to  establish  these  payments  as 
"state-law  preferences"  are:  (1)  that  they  were 
made  while  the  corporation  was  insolvent  in  the 
sense  of  inability  to  pay  its  debts  in  the  due  course 
of  business,  and  (2)  that  they  operated  to  prefer 
the  creditors  receiving  them — and  this  regardless 
of  any  knowledge  or  notice  on  the  part  of  the  latter 
as  to  the  financial  condition  of  the  debtor.  The 
trustee  further  contends  that,  if  they  are  thus  estab- 
lished as  "state-law  preferences,"  he  is  entitled 
(as  we  understand  his  argument  at  pp.  59  to  64  of 
appellant's  brief),  independently  of  the  provisions 
of  Sections  57-g  and  67-e  (quoted  supra),  to  have 
the  payments  thereupon  surrendered  in  this  pro- 
ceeding as  a  condition  to  the  allowance  of  the 
claims,  without  any  further  showing,  the  trustee 
basing  his  right  in  this  connection,  as  we  under- 
stand, upon  Section  70-e  of  the  act. 

We  contend,  contra,  that  it  is  not  enough  for  the 
trustee  to  show  simply  that  these  payments  were 
in  fact  state-law  preferences;  but  that  in  order  to 
compel  their  surrender  as  a  prerequisite  to  the  al- 
lowance of  the  claims,  he  must  go  further  and 
prove  that  they  fulfill  the  conditions  specified  in 
Section  67-e,  necessary  to  require  their  surrender 
under  Sections  57-g  and  67-e  construed  in  conjunc- 
tion, namely,  that  they  were  made  by  the  debtor 
within  four  months  prior  to  the  filing  of  the  peti- 
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tion  against  it  and  ivhile  insolvent,  within  the  bank- 
ruptcy definition  of  insolvency. 

The  trustee  contends  that  the  evidence  in  the 
record  establishes  all  of  the  payments  to  Carson 
Pirie  Scott  &  Company  as  state-law  preferences 
under  the  Washington  decisions — which  we  do  not 
concede — and  also,  that  they  were  made  not  only 
within  the  four  months'  period — which  is  admitted 
— but  while  the  bankrupt  was  "insolvent'-  in  the 
bankruptcy  sense — which  is  not  conceded. 

In  our  view  of  the  case,  six  questions  are,  there- 
fore, presented  by  this  appeal,  as  will  be  apparent 
from  the  foregoing  statement  (and  in  stating  them 
we  use  the  words  "insolvent"  and  "insolvency"  as 
defined  in  the  bankru^^tcy  act),  viz. : 

1.  Was  the  debtor  insolvent  at  the  times 
the  several  payments  were  made? 

2.  Did  each  payment  at  the  time  it  was  re- 
ceived then  operate  to  give  Carson  Pirie  Scott 
&  Company  a  greater  percentage? 

3.  Did  Carson  Pirie  Scott  &  Company  at 
the  time  each  particular  payment  was  made 
then  have  reasonable  cause  to  believe  that  it 
was  receiving  a  preference? 

4.  Are  the  trustee's  rights  in  this  proceed- 
ing limited  to  the  provisions  of  Sections  57-g, 
60-b  and  67-e,  construed  in  conjunction? 

5.  Is  the  insolvency  of  the  debtor  a  neces- 
sary element  of  proof,  in  this  proceeding,  in 
order  to  require  the  surrender  of  a  transfer 
(i.  e.,  payment),  held  null  and  void  as  against 
creditors  bj?^  state  law? 
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6.  Was  each  of  the  payments  to  Carson 
Pirie  Scott  &  Company  made  under  such  cir- 
cumstances that  it  properly  could  be  held  null 
and  void  as  against  creditors  by  the  law  of  the 
State  of  Washington,  under  the  so-called  "trust 
fund"  doctrine  of  that  state? 

The  case,  so  far  as  the  rights  of  Carson  Pirie 
Scott  &  Company  are  concerned,  was  submitted  en- 
tirely upon  the  evidence  introduced  by  the  trustee, 
and  without  substantial  conflict  in  the  evidence. 
Therefore,  the  questions  of  fact  presented  upon  this 
appeal  involve  consideration  merely  of  the  infer- 
ences to  be  drawn  from  the  undisputed  facts. 

It  will  assist  the  court  in  the  latter  connection, 
we  think,  if  we  make  somewhat  clearer  than  coun- 
sel for  appellant  has  attempted  to  do  in  his  state- 
ment, the  arrangements  under  which  the  business 
was  being  conducted  and  the  extent  and  sources  of 
knowledge  of  its  financial  condition  possessed  by 
the  various  witnesses  during  the  period  in  question. 


FACTS 

During  the  time  of  these  transactions  Charles 
H.  O'Brien  was,  to  all  intents  and  purposes,  the 
sole  owner  of  the  business,  owning,  and  controlling 
for  himself  and  others  of  the  O'Brien  family,  all  of 
its  capital  stock  other  than  that  nominally  owned  by 
its  active  manager,  Mr.  Elliott,  whose  stock,  how- 
ever, was  in  the  hands  of  Mr.  O'Brien  as  collateral 
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security  for  certain  loans.  (R.  46,  47,  69,  70.)  Mr. 
O'Brien  had  been  for  many  years  in  the  employ  of 
Carson  Pirie  Scott  &  Company,  but  had  retired  from 
business  life  some  tAvo  years  previously,  and  at  the 
time  of  these  transactions  was  devoting  his  time  to 
travel,  though  he  still  had  a  desk  in  the  Carson  Pirie 
Scott  &  Company  offices  in  Chicago.  He  was  not  in 
Chicago,  or  the  State  of  Washington,  during  the  pe- 
riod in  question,  but  was  in  the  Bermudas  on  a 
pleasure  trip.    (R.  47.) 

About  the  time  of  leaving  on  his  trip,  in  Novem- 
ber, 1920,  Mr.  O'Brien,  who  it  appeared  had  pre- 
viously given  little  attention  to  the  actual  conduct 
of  the  business,  visited  Chehalis  and  conferred  with 
the  manager,  Mr.  Elliott,  in  regard  to  its  affairs 
and  Mr.  Elliott's  business  plans. 

It  appears  that  Mr.  O'Brien,  not  caring  to  be 
bothered  with  this  business,  which  he  had  inherited 
from  his  brother,  had  been  desirous  for  some  time 
of  disposing  of  his  own  and  the  O'Brien  family's 
interest  in  it,  having  planned  at  various  times  to 
sell  the  O'Brien  interests  to  Mr.  Elliott,  or  to  some- 
one whom  Mr.  Elliott  could  find  as  a  purchaser. 
(R.  40.) 

Ascertaining  that,  as  he  thought,  Mr.  Elliott 
was  carrying  too  large  a  stock  of  merchandise  and 
indebtedness,  Mr.  O'Brien  urged  Mr.  Elliott  to  re- 
duce both  his  merchandise  and  indebtedness  as  rap- 
idly as  possible,  Avith  a  vieAv,  largely,  to  getting  the 
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investment  reduced  to  a  point  tliat  would  make  the 
Tjusiness  more  readily  salable  as  a  going  concern. 
(K.  34,  35,  37,  38.) 

Mr.  O'Brien  took  occasion,  also,  to  insist  upon 
an  early  payment  of  Mr.  Elliott's  personal  indebt- 
edness to  him,  presumably,  since  Elliott  had  no 
resources  of  his  own,  with  the  idea  of  stimulating 
Mr.  Elliott  to  make  financial  arrangements  to  take 
the  business  off  his  hands,  or  to  find  a  purchaser. 
(R.  50,  73.) 

Mr.  Elliott  differed  with  Mr.  O'Brien  in  regard 
to  some  features  of  the  latter's  plans  for  conduct- 
ing the  proposed  stock  reduction  sales,  and  felt 
aggrieved  over  the  demands  made  upon  him  for  the 
payment  of  his  personal  indebtedness,  with  the  re- 
sult that  he,  at  that  time,  considered  severing  his 
connection  with  the  business  and  finally  did  so 
about  April  26,  1921,  proceeding,  however,  to  carry 
out  Mr.  O'Brien's  wishes  in  the  meantime.  (R.  69, 
70,  73,  74.) 

Shortly  after  this  visit,  Mr.  O'Brien  made  ar- 
rangements with  Mr.  Charles  L.  LeSourd,  the  trust 
officer  of  the  Dexter  Horton  National  Bank  of  Se- 
attle, to  look  after  the  business  for  him,  during  his 
absence  on  his  contemplated  trip  to  The  Bermudas. 

Mr.  LeSourd,  who  was  already  familiar  with 
the  business,  by  reason  of  the  fact  that  his  bank  had 
acted  as  administrator  of  the  estate  of  its  former 
part-owner,   Mr.   O'Brien's   deceased   brother,   was 
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informed  of  Mr.  O'Brien's  plans  for  reducing  the 
stock  and  mercliandise,  and  agreed  as  to  their  avis- 
ability  from  the  standpoint  of  procuring  a  pur- 
chaser for  the  busines,  as  well  as  from  the  stand- 
point of  their  sound  business  policy.  (R.  37,  44 
45.) 

Presumably  anticipating  the  possibility  of  Mr. 
Elliott's  leaving  the  company's  employ,  and  by  way 
of  providing  for  that  contingency,  Mr.  O'Brien  and 
Mr.  LeSourd  placed  Mr.  Hart,  an  experienced  dry 
goods  man,  who  some  years  previously  had  been  in 
the  employ  of  Carson  Pirie  Scott  &  Company,  in 
the  store  to  assist  Mr.  Elliott  in  conducting  the 
contemplated  special  sales,  which  were  commenced 
along  in  December,  1920,  and  continued  at  intervals 
until  the  appointment  of  the  receiver.  (R.  85,  90, 
48.) 

Mr.  Ellott  remained,  however,  as  the  active  man- 
ager, personally  keeping  the  books,  taking  the  in- 
ventory himself  with  Mr.  Hart's  assistance,  and 
generally  attending  to  all  the  details  of  the  busi- 
ness. Most  of  Mr.  Hart's  information  as  to  the 
financial  condition  of  the  business  came  from  Mr. 
Elliott,  who  was  the  one  person  most  intimately 
acquainted  with,  and  having  direct  knowledge  of, 
the  company's  finances  during  the  period  in  ques- 
tion. Both  Mr.  Elliott  and  Mr.  Hart  reported  to 
Mr.  LeSourd  from  time  to  time,  and  conferred  with 
him  in  regard  to  the  business. 
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On  reacMng  Chicago,  on  Ms  extended  trip,  Mr. 
O'Brien  further  arranged  to  have  Mr.  Coram  T. 
Davis,  a  personal  friend  and  an  attorney  in  the 
offices  of  Carson  Pirie  Scott  &  Company,  in  Chi- 
cago, look  after  his  business  affairs  in  his  absence. 
Mr.  O'Brien  thereupon  wrote  to  Mr.  LeSourd  to 
that  effect,  requesting  him  to  advise  with  Mr.  Davis 
on  any  matters  of  importance  in  regard  to  the 
store.  (K.  37.)  So  far  as  appears  in  the  record, 
Mr.  Davis  was  acting  solely  in  the  interest  of  the 
owner  of  the  business,  Mr.  O'Brien,  and  not  in  the 
interest  of  Carson  Pirie  Scott  &  Company,  in  con- 
ducting the  correspondence  which  he  had  with  Mr. 
LeSourd  and  Mr.  Elliott,  a  portion  of  which  was 
introduced  in  evidence  by  the  trustee. 

Mr.  Davis  evidently  was  conversant  with  Mr. 
O'Brien's  plans  for  reducing  the  merchandise  and 
indebtedness,  with  a  view,  ultimately,  to  disposing 
of  the  business,  and  the  correspondence  between 
Mr.  Davis  and  Mr.  LeSourd  related  principally  to 
the  prospects  of  such  a  sale,  the  advisability  of  ac- 
cepting certain  offers  which  Mr.  Elliott  and  Mr. 
LeSourd  had  received  from  prospective  purchasers 
of  the  business,  and  to  the  collection  of  Mr.  El- 
liot's personal  indebtedness  to  Mr.  O'Brien.  (Trus- 
tee's Exhibit  "A,"  E.  115. )  Aside  from  a  certain  fi- 
nancial statement  which  Carson  Pirie  Scott  &  Com- 
pany received  from  the  debtor  corporation  during 
the  period  in  question,  copies  of  which  are  among 


13 
the  exhibits,  the  only  information  relative  to  the 
debtor's  financial  condition  claimed  by  the  trustee 
to  have  been  received  by  this  creditor  and  appear- 
ing in  the  record,  was  that  contained  in  the  letters 
received  by  Mr.  Davis  from  Mr.  LeSourd. 


ARGUMENT 

I. 

As  Bankruptcy  Preferences 

The  payments  on  account  to  Carson  Pirie  Scott 

&  Company  were  received  on  the  dates  and  in  the 

amounts,  as  follows,  all  of  them  within  the  "four 

months'  period" : 

Jan.  25,  1921 $  265.50 

27,  1921 495.55 

Feb.     4,  1921 517.54 

24,  1921 661,59 

Mar.     5,  1921 715.80 

Apr.     1,  1921 589.66 

25,  1921 500.00 

29,  1921 508.47 

$4,254.11 

It  is  a  well  settled  rule  that  each  payment,  in  a 
series  of  payments  on  account  alleged  to  be  prefer- 
ential, is  to  be  treated  as  an  independent  transac- 
tion;  and  that  the  burden   of  proof  is   upon   the 
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trustee  to  show  the  existence  of  the  essential  ele- 
ments of  preference  with  respect  to  each  particular 
payment,  at  the  time  it  was  made.  The  rule  is 
clearly  stated  in  W.  S.  Peck  d  Co.  v.  Whitmer  (C. 
C.  A.)^  231  Fed.  893,  896,  a  case  involving  payments 
on  account,  made  a  week  or  more  apart  during  the 
four  months'  period: 

"Therefore  the  burden  of  proof  was  upon 
the  trustee  to  show  by  a  fair  preponderance  of 
the  evidence  (1)  that  the  banl^rupt  was  insolv- 
ent at  the  time  the  several  payments  were 
made;  (2)  that  the  payments  so  made  enabled 
appellants  to  receive  a  larger  percentage  of 
their  respective  debts  than  any  other  creditor 
of  the  same  class;  (3)  that  at  the  time  each 
particular  payment  was  made  appellants  had 
reasonable  cause  to  believe  that  the  enforce- 
ment of  the  payment  or  transfer  would  effect 
a  preference." 

The  importance  of  bearing  this  rule  in  mind  in 
the  consideration  of  this  case  is  apparent,  in  view 
of  the  fact  that  the  payments  to  Carson  Pirie  Scott 
&  Company  were  made  at  intervals  extending  over 
several  months  in  the  early  part  of  the  year  1921, 
when  the  period  of  drastic  deflation  following  the 
war  was  at  its  height  and  merchandise  values 
throughout  the  country  were  very  uncertain  and 
dropping  rapidly  almost  from  day  to  day. 

As  stated  by  Mr.  Elliott  in  his  testimony,  "The 
merchandise  was  really  receding  every  month." 
(R.  75.)  So  that  the  financial  condition  of  the 
debtor,  as  measured  by  changing  value  of  its  mer- 
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chandise  stock,  probably  was  not  the  same  on  tlie 
dates  of  any  two  of  these  payments. 

As  it  is  conceded  that  in  order  to  compel  the  sur- 
render of  these  payments  as  bankruptcy  prefer- 
ences within  the  definition  of  Section  60-b,  in  this 
proceeding,  it  was  necessary  for  the  trustee  to 
prove  the  elements  of:  (a)  insolvency,  (b)  greater 
percentage  of  payment,  and  (c)  reasonable  cause 
to  believe,  we  will  discuss  briefly  the  evidence  bear- 
ing upon  them,  in  the  order  named. 

(1)  WAS  THE  DEBTOR  INSOLVENT  AT 
THE  TIMES  THE  SEVERAL  PAYMENTS  WERE 
MADE? 

The  answer  to  the  question  is  found  in  the  fact 
that  the  evidence  introduced  by  the  trustee,  which 
stands  uncontradicted  in  the  record,  positively  and 
affirmatively  shows  that  the  bankrupt  was  solvent, 
in  the  bankruptcy  sense  of  having  an  excess  of  as- 
sets, throughout  the  period  of  the  payments  to 
Carson  Pirie  Scott  &  Company,  as  the  following 
brief  analysis  of  the  evidence  will  demonstrate: 

Disregarding,  for  the  moment,  whatever  evi- 
dence there  may  be  in  the  record  as  to  the  value  of 
the  assets  and  the  amount  of  liabilities  on  any 
date  or  dates  subsequent  to  April  29,  1921,  the  date 
of  the  last  of  the  payments  in  question  to  Carson 
Pirie  Scott  &  Company,  and  confining  our  inquiry 
to  the  period  during  which  those  payments  were 
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made  and  prior  thereto,  let  us  turn  to  tlie  showing 
of  the  debtor  company's  assets  and  liabilities  up  to 
the  date  of  the  last  payment,  as  shown  by  the  evi- 
dence introduced  by  the  trustee: 

It  will  be  recollected  in  this  connection  that  Mr. 
Elliott,  the  manager,  and  a  witness  in  behalf  of 
the  trustee,  was  the  one  person,  as  the  record  shows, 
who  purported  to  have  direct  and  intimate  knowl- 
edge of  the  debtor  company's  financial  condition. 
He  had  had  the  sole  conduct  of  the  business  since 
its  inception  in  1917,  as  one  of  the  original  incor- 
porators and  its  secretary-treasurer  and  manager, 
(R.  46,  69),  which  meant  that  he  personally  had 
purchased  the  merchandise  on  hand  during  the 
period  covered  by  these  payments  and  had  better 
means  of  knowing  its  quality  and  value  than  any 
outsider  could  have  had.  Also  he  personally  kept 
the  books;  and  it  was  in  connection  with  his  testi- 
mony that  all  the  books  and  statements  showing  the 
financial  condition  of  the  debtor  company  were  iden- 
tified, explained  and  introduced. 

No  other  witness  was  examined,  or  testified,  as 
to  the  amount  or  value  of  the  assets  or  liabilities 
as  they  existed  during  this  period. 

So  that  his  testimony  in  that  regard  stands  un- 
disputed and  uncontradicted  in  the  record,  as  does 
the  data  disclosed  by  the  said  books  and  state- 
ments. 

What,  then,  are  the  undisputed  facts  so  shown? 


17 
First,  that  the  debtor  company  had  a  net  worth 
of  $14,230.35,  on  December  31,  1921,  as  shown  by 
the  entries  in  its  trial  balance  book  (Trustee's  Ex- 
hibit "B"),  of  that  date^  and  the  statement  of  De- 
cember 31,  1920  (Eespondent's  Exhibit  "No.  2,"  R. 
162),  and  based  upon  an  actual  inventory  made  by 
Mr.  Elliott  in  the  usual  course  of  business,  which 
he  testified  he  was  very  careful  in  taking,  as  nearly 
as  he  could  at  market  values,  writing  off  from  the 
various  inventory  sheets,  after  they  were  first  to- 
taled, some  $2,500.00,  by  making  reductions  on  dif- 
ferent items,  so  that  "when  completed  the  inven- 
tory was  really  placed  at  the  market  value."  (E. 
67,  QS.) 

This  was  a  few  weeks  prior  to  the  first  pay- 
ment to  Carson  Pirie  Scott  &  Company. 

Second,  that  the  debtor  company  had  a  net  worth 
of  $2,945.07  on  April  26,  1921,  as  shown  by  the  en- 
tries in  its  trial  balance  book  (Trustee's  Exhibit 
"B"),  of  that  date,  and  based  upon  an  actual  in- 
ventory made  by  Mr.  Elliott  between  the  dates  of 
April  23  and  26,  just  prior  to  his  leaving  Chehalis, 
concerning  which  he  testified: 

"I  took  the  inventory  on  April  23,  on  ex- 
actly the  same  basis  as  before  (referring  to  the 
previous  inventory  above  mentioned),  only  did 
not  go  over  it  again  and  mark  it  down,  but 
took  it  at  what  I  thought  was  the  7narket  price.'' 
(R.  68.) 
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This  was  only  three  days  prior  to  the  last  pay- 
ment to  Carson  Pirie  Scott  &  Company. 

Third,  that  at  the  close  of  each  of  the  intervening 

months  the  debtor  company  had  a  net  worth  as 

shown  by  the  entries  made  by  Mr.  Elliott  in  its 

trial  balance  book  (Trustee's  Exhibit  "B",  R.  152), 

as  follows: 

''Net  Worth:' 

"January   $11,752.98" 

"February   11,608.85" 

"March  11,444.97" 

which,  Mr.  Elliott  testified,  necessarily  involved 
estimated  inventories,  made  by  him  at  "a  reduc- 
tion of  30%  to  25%,"  for  those  three  months,  since 
no  actual  inventories  were  taken  during  those 
months,  but  which,  as  he  also  testified,  were  other- 
wise based  on  actual  figures  (R.  53,  54),  and, 
therefore,  represented  correctly  the  company's  fi- 
nancial condition,  as  nearly  as  Mr.  Elliott  could 
arrive  at  it  without  an  actual  inventory. 

As  against  this  positive  evidence,  relating  di- 
rectly to  the  period  in  question,  affirmatively  show- 
ing solvency,  and  binding  upon  the  trustee  since  it 
was  introduced  on  his  behalf,  how  can  he  be  heard  to 
contradict  it  by  inferences  deduced  from  the  amount 
of  the  receiver's  inventory,  or  of  the  amount  real- 
ized at  the  bankruptcy  sale? 

But  if  that  were  permissible  under  the  rules  of 
evidence — and  we  respectfully  submit  the  contrary 
— how  can  it  be  argued  with  any  degree  of  per- 
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suasiveness  that  the  receiver  was  any  more 
competent  to  jnclge  of  the  valne  of  that  particular 
stock  than  Mr.  Elliott,  the  man  who  had  purchased 
it  and  handled  it  and  possessed  a  detailed  knowl- 
edge of  its  quality  and  value?  Mr.  Walker  testi- 
fied (R.  82),  that  he  had  been  in  the  retail  mercan- 
tile business  for  a  good  many  years  and  had  been 
assessing  merchandise  stores  in  Lewis  County  for  a 
number  of  years,  which  he  said  gave  him  "quite  an 
inside  knowledge  of  merchandising."  (R.  82.)  He 
does  not  say  how  recently  he  had  been  in  the  retail 
business  or  whether  in  a  similar,  or  different,  line 
to  that  of  the  debtor.  But  it  is  difficult  to  see  how 
his  duties  as  assessor  in  Lewis  County  would  better 
qualify  him  to  judge  of  the  fair  market  value  of 
this  particular  stock  than  Mr.  Elliott,  who  had 
been  actively  engaged  in  the  dry  goods  business, 
wholesale  and  retail,  for  about  fourteen  years  im- 
mediately preceding. 

Also  we  think  the  court  will  take  judicial  knowl- 
edge of  the  commonly  recognized  tendency  of  both 
tax-assessors  and  receivers  to  under-value  rather 
than  over-value  stocks  of  merchandise. 

Judging  from  the  ordinary  experience  in  bank- 
ruptcies, the  fact  that  this  estate  "came  over  into 
bankruptcy  with  an  inventory  valuation  of  approx- 
imately $12,000  and  a  proved  indebtedness  of  ap- 
proximately $16,000  and  immediately  sold  for  $11,- 
000  net — after  just  having  gone  through  a  so-called 
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"closing  out  sale"  wMch  counsel  for  appellant  de- 
scribes in  his  brief  (p.  47)  as  one  of  ''slashing 
prices,  through  a  special  sales  agent,  under  heavy 
pressure,"  and  which  evidently  left  the  stock,  as 
Mr.  Walker,  the  receiver,  testified,  in  a  badly  de- 
moralized condition  with  staple  articles  like  sheet- 
ings and  ginghams  all  gone,  with  broken  lines  in 
nearly  every  department,  with  unseasonable  arti- 
cles left  on  hand,  and  others  more  or  less  damaged 
and  showing  the  effect  of  improper  handling  by  un- 
experienced sales  people  (R.  83),  and  after  under- 
going in  addition  to  that  the  "shock  and  shrinking 
process"  of  a  state  court  receivership,  followed  by 
bankruptcy — the  very  fact,  we  suggest,  that  the  as- 
sets after  encountering  such  a  demoralizing  ordeal 
immediately  preceding  bankruptcy,  thereupon  sold 
for  $11,000  net,  or  approximately  70%  of  the  proved 
indebtedness  of  $16,000,  indicates  conclusively,  in 
our  view,  that  the  fair  market  value  of  the  assets, 
while  the  debtor  company  was  still  a  going  con- 
cern, was  more  than  sufficient  to  cover  its  liabili- 
ties. And  particularly  so,  in  view  of  the  additional 
fact  that  the  receiver's  sale  occurred  at  a  time  of 
serious  financial  depression,  when  buyers  of  mer- 
chandise stocks  would  be  comparatively  few  and 
cautious  in  bidding.  This  view  seems  to  be  substan- 
tiated by  the  fact  that  the  purchaser  at  the  receiv- 
er's sale  afterward  told  the  latter  "that  he  had  done 
better  than  he  had  expected."     (R.  84.) 
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It  is  clear,  we  think,  from  the  foregoing  analysis 
of  the  undisputed  evidence,  not  only  that  the  trustee 
has  established  the  fact  of  solvency  throughout  the 
period  of  the  payments  to  Carson  Pirie  Scott  & 
Company  by  affirmative  evidence  which  precludes 
him  from  urging  mere  inferences  from  other  evi- 
dence in  the  record,  and  relating  to  a  time  subsequent 
to  the  period  in  question  when  the  entire  situation 
was  radically  changed,  to  overcome  it ;  but  that  there 
are,  indeed,  no  such  legitimate  inferences  to  be 
drawn. 

It  is  true  that  the  referee  found  that  the  bank- 
rupt was  insolvent. 

It  is  the  recognized  rule,  however,  that  where 
the  finding  of  a  referee  is  a  deduction  from  estab- 
lished facts  or  uncontradicted  testimony,  not  in- 
volving questions  of  credibility,  neither  the  Dis- 
trict Court  on  review,  nor  the  Circuit  Court  on  ap- 
peal, is  bound  by  the  referee's  finding;  but,  having 
the  same  facts  before  it,  either  court  is  at  liberty  to 
draw  its  own  conclusions.  Walter  v.  Atha,  (C.  C. 
A.),  262  Fed.  75,  45  Am.  B.  K.  365;  Collier  on  Bank- 
ruptcy (1921  Ed.),  p.  605. 

In  stating  his  conclusion  on  the  question  of 
solvency,  the  referee  said:  "I  have  no  doubt  from 
this  resume  of  the  figures  that  the  bankrupt  was 
insolvent  in  December,  1920,"  (R.  21),  referring  to 
certain  figures  of  the  company's  indebtedness,  sales, 
purchases,  inventory,  net  worth  and  operating  ex- 
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penses  during  the  four  months'  period,  which  were 
taken  by  the  referee,  as  he  states,  from  the  com- 
pany's records  as  testified  to  by  Mr.  Elliott,  to- 
gether with  the  amounts  of  the  receiver's  inventory 
and  sale  of  assets  and  of  the  proved  debts,  all  of 
which  figures  are  set  out  by  the  referee  in  the  pre- 
ceding paragraphs  of  his  certificate. 

And  in  the  paragraph  immediately  following  the 
statement  of  his  conclusion  as  above,  the  referee 
by  a  computation  of  his  own,  from  figures  of  the 
bankrupt's  merchandise,  and  bank  indebtedness, 
inventory  and  fixtures,  as  he  understood  them  to 
exist  in  December,  explains  how  he  arrived  at  his 
conclusion  of  insolvency  as  follows : 

"In  December,  1920,  the  bankrupt  owed  for 
merchandise  about  $16,240.92  and  owed  the 
bank  $5,500.00,  making  a  total  known  indebt- 
edness of  $21,740.92.  Its  inventory  taken  about 
December  31,  1920,  was  about  $26,371.39,  about 
$4,000.00  of  which  covered  fixtures,  leaving  the 
net  stock  about  $22,371.39,  or  about  $63047 
more  than  the  known  debts.  It  would  cost,  and 
did  cost,  more  than  $630.47  to  convert  the  stock 
into  cash  for  the  payment  of  debts.  In  fact  it 
cost  about  $12,000,  so  that  insolvency  existed 
then  and  never  got  any  better."     (R.  21.) 

It  will  be  observed  that  the  figures  used  by  the 
referee  in  this  computation  must  have  been  taken 
from  the  face  of  the  bankrupt's  books  of  account, 
since  the  books,  with  the  witness  Elliott's  explana- 
tion of  the  entries  therein,  are  the  only  source  of 
such  information  in  the  record ;  and  that  the  referee. 
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althougli  lie  uses  the  rather  indefinite  expression, 
"in  December,"  clearly  intended  this  computation  to 
relate  to  the  close  of  that  month,  since  he  uses  the 
inventory  "taken  about  December  31,  1920,"  as  the 
basis  of  his  comparison  of  assets  with  liabilities. 

It  would  be  expected,  therefore,  unless  there  is 
some  mistake  in  the  figures  used  by  the  referee, 
that  the  result  reached  by  him  would  not  differ 
widely  from  the  net  worth  on  December  31  as  shown 
by  the  books.  But  the  referee  in  his  computation 
arrives  at  a  net  worth  of  only  $630,  as  compared 
with  the  net  worth  of  $14,230  shown  by  the  books 
(see  statement  of  December  31,  1920,  Kespondent's 
Exhibit  "No.  2,"  K.  162),  a  discrepancy  of  $13,600, 
which  is  only  partly  accounted  for  by  the  fact  that 
the  referee  expressly  eliminates  from  his  consid- 
eration, as  part  of  the  assets — and  clearly  improp- 
erly, we  need  hardly  suggest — fixtures  to  the  ex- 
tent of  about  $4,000. 

Thus  there  is  still  an  unexplained  discrepancy 
of  about  $9,000  between  the  referee's  computation 
of  net  worth  on  December  31  and  the  net  worth  as 
shown  by  the  boolvs  for  that  date. 

A  comparison  between  some  of  the  figures  used 
here  by  the  referee  and  the  corresponding  items  as 
shown  by  the  company's  said  statement  of  Decem- 
ber 31, 1920,  as  tabulated  below,  makes  it  clear  that 
the  referee  used  the  wrong  figures  in  his  computa- 
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tion  and  thereby  reached  an  entirely  mistaken  con- 
clusion : 

Keferee's  Figures 

Items —                             Figures,  per  Statement. 

Owing  for  merchandise.  .$16,240.92  $12,958.11 

Owing  to  bank 5,500.00  5,792.89 

Total  indebtedness   21,740.92  18,751.00 

Inventory — 

Merchandise    22,371.39  27,862.25 

Fixtures     4,000.00  3,520.22 

Net  worth   630.47  14,230.35 

We  have  been  unable  to  discover  from  the  rec- 
ord where  in  the  company's  books  the  referee  ob- 
tained the  figures  he  uses,  but  we  are  inclined  to 
think  that  he  inadvertently  took  the  items  of  indebt- 
edness shown  by  the  trial  balance  book  as  of  some 
other  date  than  December  31,  possibly  as  of  the  first 
of  the  month  instead  of  the  last. 

But  however  the  mistake  may  have  occurred,  it 
is  clear,  we  think,  for  the  reasons  we  have  pointed 
out,  that  the  referee  was  wrong  in  his  calculations, 
resulting  in  a  mistaken  conclusion  of  insolvency  in 
his  findings. 


(2)  DID  EACH  PAYMENT  AT  THE  TIME  IT 
WAS  RECEIVED  THEN  OPERATE  TO  GIVE 
CARSON  PIRIE  SCOTT  &  COMPANY  A 
GREATER  PERCENTAGE? 

Whether  or  not  any  one  of  the  creditors,  in- 
cluding Carson  Pirie  Scott  &  Company,  in  accepting 
a  payment  in  full,  or  on  account,  on  any  one  of  the 
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dates  on  wliicli  a  payment  was  made  to  Carson 
Pirie  Scott  &  Company,  tlien  received  a  preference, 
obviously  depends  first  of  all  upon  the  fact  of  sol- 
vency or  insolvency  on  tliat  particular  date. 

If  the  debtor  was  then  solvent  and  distribution 
was  immediately  made,  no  creditor  would  be  at  a 
disadvantage. 

But  assuming  that  insolvency  appeared,  it  would 
still  be  necessary  to  ascertain  whether  the  payment 
to  a  particular  creditor  on  that  date  amounted  to  a 
greater  percentage  of  his  then  claim  than  the  per- 
centage received  by  any  other  creditor  on  the  same 
date  on  his  then  claim.  The  essential  factors  in  this 
problem  would  be:  (1)  total  assets,  (2)  total  lia- 
bilities, (3)  amount  of  each  claim,  (4)  amount  of 
each  payment — on  the  particular  date. 

We  are  unable  to  find  this  requisite  data  in  the 
record,  as  of  any  one  of  the  dates  of  payment  to 
Carson  Pirie  Scott  k  Company,  and  therefore  sub- 
mit that  the  trustee  has  failed  to  sustain  the  burden 
of  proving  this  admittedly  essential  element  of  a 
"bankruptcy  preference"  with  respect  to  any  of  said 
payments. 
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(3)  DID  CAESON  PIRIE  SCOTT  &  COMPANY 
AT  THE  TIME  EACH  PARTICULAE  PAYMENT 
WAS  MADE  THEN  HAVE  REASONABLE 
CAUSE  TO  BELIEVE  THAT  IT  WAS  RECEIV- 
ING A  PREFERENCE? 

The  rule  as  to  what  will  and  will  not  constitute 
knowledge  of  the  fact  of  a  preference,  is  very  con- 
cisely stated  in  the  opinion  of  Archibald,  J.,  In  re 
Coder  v.  McPlierson,  152  Fed.  951,  953 ;  89  C.  C.  A. 
99,  quoted  in  appellant's  brief,  as  follows: 

"Notice  of  facts  which  would  incite  a  man 
of  ordinary  prudence  to  an  inquiry  under  simi- 
lar circumstances  is  notice  of  all  the  facts  which 
a  reasonably  diligent  inquiry  would  disclose/^ 
(Italics  ours.) 

What  would  incite  the  ordinary  business  man  to 
inquiry;  what  would  constitute  a  reasonably  dili- 
gent inquiry;  and  what  such  inquiry  would  have 
disclosed,  depend,  of  course,  upon  the  circumstances 
of  the  particular  case. 

Knowledge  which  would  incite  inquiry  in  one  in- 
stance may  be  overcome  by  the  existence  of  addi- 
tional information  in  another  instance.  As  said  by 
Judge  Archibald,  in  concluding  his  opinion  in  an- 
other very  carefully  considered  case,  stronger 
against  the  creditor,  we  think,  on  the  facts,  than  the 
instant  case: 

"No  doubt  in  the  present  instance  Allendar 
(the  creditor)  was  anxious  over  his  debt,  and 
pressed   for   its   payment,   and   may   have   ex- 
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pressed  apprehension  with  regard  to  it.  But 
this  is  not  to  be  carried  too  far,  or  made  to 
operate  too  strongly  against  him,  particularly 
in  view  of  the  assurances  lohich  he  had  received 
from  those  best  calculated  to  knoiv,  on  which 
he  had  the  right  to  rely,  to  the  contrary." 
In  re  Wolff,  1G4  Fed.  449,  458. 

In  that  case  the  creditor  had  pressed  for 
payment;  had  threatened  suit;  had  been  told  by 
an  officer  of  the  debtor  company  that  the  company 
was  indulging  in  operations  the  outcome  of  which 
was  not  encouraging;  had  expressed  doubt  as  to 
the  safety  of  his  loan;  had  been  told  by  an  officer 
of  the  company  that  his  debt  was  not  paid  because 
the  company  "had  no  money" ;  knew  that  a  reorgan- 
ization scheme  had  fallen  through;  had  been  prom- 
ised payment  within  ten  days  and  on  the  failure  of 
the  company's  representative  to  meet  an  appoint- 
ment to  carry  out  that  promise,  had  threatened 
suit ;  had  been  told  that  if  he  sued  it  would  precipi- 
tate matters  and  that  he  and  other  creditors  would 
get  less,  but  that  if  he  waited  he  would  get  his 
money;  and  within  a  couple  of  days  thereafter,  the 
money  not  being  forthcoming,  he  accepted  an  as- 
signment of  an  account  as  security.  On  the  other 
hand  he  had  been  assured  by  the  president,  as  a 
personal  friend,  of  the  safety  of  his  debt,  with  plaus- 
ible explanations  of  the  company's  difficulties. 

The  court,  after  revieAving  the  facts  in  his  opin- 
ion, substantially  as  above,  said: 

''While,  then,  there  may  have  been  abund- 
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ant  signs  of  embarrassment,  the  same  cannot  he 
charged  as  to  insolvency.  The  most  that  can  be 
said  is  that  there  Avas  enough  to  put  Mr.  Al- 
lendar  (the  creditor)  on  inquiry.  But  where 
could  he  inquire  that  he  had  not?  Or  ivhat 
further  could  he  hope  to  elicit?  .  .  .  Nor 
can  he  he  charged  tvith  notice  that  the  condi- 
tion of  the  company  tvas  other  or  different  than 
had  heen  so  represented  to  him,  (referring  to 
the  assurances  given  him  of  the  safety  of  his 
debt).  .  .  .  The  special  master  has  made 
an  admirable  report,  from  which  I  may  well 
hesitate  to  differ.  .  .  .  But  he  was  par- 
ticularly mistaken,  as  I  am  constrained  to  feel, 
in  holding  that,  all  things  considered,  there  was 
reasonable  cause  to  believe  that  the  company 
was  insolvent,  so  as  to  make  the  transfer  of 
the  security  in  question  a  preference  ivhich 
further  inquiry  if  prosecuted^  would  have  dis- 
closed J'   In  re  Wolff,  supra. 

While  the  facts  inciting  to  inquiry  are  so  much 
stronger  in  the  Wolff  case  than  in  the  instant  case 
that  it  cannot  be  maintained  here  with  any  degree 
of  reason,  in  the  light  of  that  ruling,  that  Carson 
Pirie  Scott  &  Company  was  put  upon  inquiry,  let 
us  turn  now  to  the  undisputed  facts  in  this  record 
for  the  purpose  of  ascertaining  what  a  reasonahly 
diligent  inquiry  would  have  disclosed  to  Carson 
Pirie  Scott  &  Company,  assuming,  but  by  no  means 
admitting,  that  they  Avere  indeed  put  upon  inquiry. 

"A    spring    can    rise    no    higher    than    its 
source." 

Mr.  Elliott  was  the  most  authentic,  and  the  ulti- 
mate, source  of  information  in  regard  to  the  com- 
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pany's  affairs,  and  the  one  person  of  whom  inquiry 
naturally  would  have  been  made.  The  evidence 
shows  that  he  is  a  thoroughly  experienced  dry  goods 
man,  in  whom  Carson  Pirie  Scott  &  Company  had 
every  reason  to  place  confidence.  His  testimony 
will  impress  the  court,  we  think,  as  having  been 
given  freely  and  with  every  indication  of  candor. 
It  is  not  impeached  or  contradicted.  The  trustee 
vouched  for  him,  as  his  witness. 

Mr.  Elliott's  testimony  clearly  indicates  that  he 
himself  believed  that  the  inventories  he  took,  at 
the  beginning  and  close  of  the  period  in  question, 
were  correct  (R.  54),  and  based  upon  market  val- 
ues (R.  67),  and  that  he,  therefore,  must  have  be- 
lieved that  the  business  was  solvent,  since  the  trial 
balances  based  upon  those  inventories  showed  it  to 
be  solvent. 

Mr.  LeSourd,  the  trust  officer  of  one  of  Seattle's 
leading  banks,  and  whose  testimony  in  this  matter 
is,  we  suggest,  of  particular  value  and  entirely 
trustworthy,  testified,  in  response  to  a  question 
asked  him  by  counsel  for  the  trustee,  that  "neither 
Elliott  nor  O'Brien  had  any  idea  in  their  minds, 
from  what  they  said  (in  December)  that  the  com- 
pany was  insolvent  at  the  time — never  mentioned 
it."  (R.  38.)  Further  on  Mr.  LeSourd  testified, 
on  cross-examination,  to  the  effect  that  as  late  as 
May  2,  "neither  Mr.  Elliott  nor  Mr.  O'Brien,  so  far 
as  he  knew,  had  any  idea  that  the  store  would  be 
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closed  at  that  time,"  but  tliat   tliev  "expected  it 
would  be  contintied  as  a  going  concern."     (K.  44.) 

Thus  it  appears  from  Mr.  LeSonrd's  testimonv, 
as  well  as  from  Mr.  Elliott's,  that  Mr.  Elliott  him- 
self believed  up  to  the  time  he  left  Chehalis,  that 
the  business  was  solvent  and  would  continue  as  a 
going  concern.  And  it  cannot  be  presumed  that  he 
would  have  informed  Carson  Pirie  Scott  &  Com- 
pany to  the  contrary.  The  company's  books,  if  this 
creditor  had  requested  to  see  them  and  Mr.  Elliott 
had  seen  fit  to  comply  with  such  a  request,  would 
have  confirmed  Elliott's  opinion  that  the  debtor 
company  still  was  solvent.  They  would  have  shown 
a  net  worth  ranging  from  $14,000  to  $11,000  on  any 
day  Carson  Pirie  Scott  &  Company  might  have 
made  inquiry  up  to  April  27,  the  day  following  the 
completion  of  the  last  inventory,  and  they  had  no 
occasion  to  inquire  then,  because  Mr.  LeSourd's 
letter  of  April  23  clearly  indicated  that  they  would 
be  advised  of  the  company's  actual  condition  when 
that  inventory  was  completed. 

Elliott  testified  also  that  at  no  time,  up  to  the 
time  he  left  in  April,  was  any  creditor  seeking  to 
enforce  its  claim  by  law  (E.  71)  ;  and  he  naturally 
wotild  have  informed  Carson  Pii'ie  Scott  »S:  Com- 
pany of  that  assuring  circumstance. 

So  that  neither  inqtmw  of  Elliott  nor  an  exam- 
ination of  the  books  would  not  have  disclosed  an 
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excess  of  liabilities  over  assets  during  the  period 
in  question. 

If  a  representative  of  Carson  Pirie  Scott  & 
Company  had  talked  with  Mr.  Hart,  he  would  have 
been  informed  by  the  latter,  according  to  Hart's 
opinion  as  testified  to  in  this  matter,  up  to  the  date 
of  the  appoinntment  of  the  receiver,  that,  in  his 
opinion,  "the  capital  stock  still  had  A^alue,"  and 
that  he  "still  had  faith  in  the  store."     (R.  92.) 

If  their  representative  had  inquired  of  Mr.  Le- 
Sourd,  who  was  keeping  in  close  touch  with  the 
company's  affairs,  as  the  personal  representative, 
locally,  of  the  oT\Tier  of  the  business,  Mr.  O'Brien, 
he  would  have  learned  from  him — judging  by  Mr. 
LeSourd's  testimony,  and  the  letters  and  telegrams 
he  was  sending  to  Mr.  Da^is,  as  Mr.  O'Brien's  "per- 
sonal representative"  in  Chicago  (R.  37) — that  he 
did  not  know  of  any  creditors  who  were  trying  to 
enforce  their  claims  or  who  entertained  a  wish  to 
do  so  (R.  44).  If  such  inquiry  had  been  made  as 
late  as  March  12,  the  time  of  the  "Worth  offer," 
Carson  Pirie  Scott  &  Company  would  have  been 
told  by  Mr.  LeSourd  that  he  considered  that  90 
per  cent  of  the  stock  of  merchandise  then  on  hand 
at  the  then  replacement  values  "would  at  least  pay 
the  debts  and  possibly  a  little  on  the  capital  stock." 
(R.  39.)  And  the  investigator  could  not  have 
learned  from  Mr.  LeSourd  until  as  late  as  May  2, 
after  all  the  payments  had  been  made,  that  insolv- 
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ency  existed;  for  Mr.  LeSourd  testified  that  "the 
first  knowledge"  he  "ever  had  that  the  store  was 
insolvent"  was  on  that  date  (R.  41). 

If  inquiry  had  been  made,  as  late  as  the  latter 
part  of  March  or  early  in  April,  of  the  Western  Dry 
Goods  Company,  in  Seattle,  one  of  the  largest  cred- 
itors, and  if  that  company  had  seen  fit  to  inform 
him  of  the  facts  as  they  appear  in  the  record  he 
would  have  learned  that  their  credit  man,  Mr. 
Beamer,  was  then  satisfied  with  the  Elliott-O'Brien 
Company's  situation  as  he  had  recently  found  it 
after  personally  visiting  the  store,  looking  over  the 
merchandise  and  talking  with  the  manager,  Mr. 
Elliott.     (R.  72-73.) 

If  inquiry  had  been  made  of  the  debtor  com- 
pany's bankers  in  Chehalis,  Carson  Pirie  Scott  & 
Company  would  have  learned  from  them,  down  to 
as  late  as  May  3  or  4  (after  all  the  payments  in 
question  had  been  received  by  Carson  Pirie  Scott  & 
Company),  that  so  far  as  they  knew  the  debtor 
company  was  solvent  and  in  no  difficulty,  and  that 
the  bank  was  carrying  their  account  practically  in 
the  same  amount  as  it  had  for  years  (R.  107-108), 
and  that,  notwithstanding  the  "closing  out  sales" 
which  they  were  advertising,  it  was  not  generally 
understood  locally  that  the  company  was  going  to 
close  its  business — not  unless  they  found  a  pur- 
chaser (R.  109). 

Clearly  this  would  have  constituted  a  reason- 
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ably  diligent  inquiry  on  •  the  part  of  this  creditor 
and  the  facts  and  opinions  so  received  in  response  to 
it  certainly  would  not  have  warranted  the  con- 
clusion that  the  debtor's  liabilities  exceeded  its  as- 
sets, but  would  have  led  to  the  opposite  conclusion. 

Appellant  does  not  claim  that  Carson  Pirie 
Scott  &  Company  had  any  information  specifically 
to  the  effect  that  the  debtor  company's  liabilities 
exceeded  its  assets;  nor  does  he  attempt  to  show 
that  reasonable  inquiry  on  its  part  would  have  dis- 
closed such  a  condition  at  the  time  of  any  of  the 
payments.  On  the  contrary  the  evidence  intro- 
duced by  him  showed  that  at  the  beginning  of  the 
four  months'  period  this  creditor  was  furnished 
(E.  115)  with  a  statement  (Kespondent's  Exhibit 
No.  2),  of  the  assets  and  liabilities,  showing  a  net 
worth  of  more  than  $14,000 ;  and  the  very  communi- 
cations of  Mr.  LeSourd  to  Mr.  Davis,  introduced 
by  the  trustee,  upon  which  appellant's  counsel 
places  so  much  stress  as  containing  notice  to  Car- 
son Pirie  Scott  &  Company  of  a  possible  or  impend- 
ing receivership  (and  therefore  of  insolvency,  as 
counsel  would  have  the  court  infer),  in  each  in- 
stance contained  other  information,  of  a  reassuring 
nature,  specifically  upon  the  subject  of  the  debtor's 
assets  and  liabilities,  viz. :  The  telegram  of  March 
12  stated  that  Elliott  showed  assets  and  liabilities 
as  listed  in  the  telegram,  the  totals  of  which  gave  a 
net  worth  of  $9,050   (E.  129)  ;  the  letter  of  March 
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16  stated  that  "the  stock  is  evidently  worth  some- 
what in  excess  of  the  debts,"  and  that  in  addition 
there  were  the  "fixtures  carried  on  the  bool^s  at 
between  $3,000  and  $4,000  (K.  123-124),  and  the 
letter  of  April  23,  which  reached  Carson  Pirie  Scott 
&  Company  about  two  days  before  the  last  pay- 
ment, stated  the  approximate  total  of  the  liabili- 
ties and  contained  the  information  that  an  inven- 
tory was  to  be  taken  beginning  the  next  day  which 
would  enable  the  true  condition  to  be  determined 
(E.  149-150). 

The  above  mentioned  communications  contained 
the  only  information  shown  by  the  record  to  have 
been  received  by  this  creditor  as  to  the  debtor's 
assets  and  liabilities  during  the  period  in  question. 

As  against  this  positive  information  that  the 
debtor's  assets  were  in  fact  in  excess  of  its  liabili- 
ties, what  does  the  trustee  urge  as  showing  notice 
to  Carson  Pirie  Scott  &  Company  to  the  contrary? 

First  there  are  the  communications  of  Mr.  Le- 
Sourd  just  referred  to,  viz.,  the  telegram  of  March 
12  in  which  he  advised :  "Fear  receivership  if  busi- 
ness drifts  along" — this  accompanied  by  a  summary 
of  the  assets  and  liabilities,  listed  in  the  same  tele- 
gram, showing  a  net  worth  of  $9,650 — (K.  120)  ; 
the  letter  of  March  16,  advising  "this  (reducing  the 
stock  to  ten  or  fifteen  thousand  dollars  by  selling 
it  gradually  to  customers)  is  probably  going  to  be 
difficult  to  accomplish  as  someone  might  step  in 
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and  demand  that  a  receiver  be  appointed" — this  ac- 
companied by  Mr.  LeSourd's  opinion  that  there  was 
"no  object  in  giving  the  stock  away"  (to  a  pur- 
chaser at  less  than  100  cents  on  the  dollar),  and 
that  "the  stock  is  evidently  worth  somewhat  in  ex- 
cess of  the  debts"— (R.  123-124)  ;  and  the  letter  of 
April  23,  advising,  "//  it  seems  impossible  for  the 
store  to  pay  its  debts  we  will  suggest  that  all  stock 
be  turned  over  to  the  creditors  at  once" — accompan- 
ied by  the  information  that  an  inventory  was  about 
to  be  taken,  commencing  the  next  day,  which  would 
determine  that  question.     (K.  149-150.) 

Aside  from  these  advices  of  the  possibility  of  a 
receivership,  which  of  themselves  manifestly  do 
not  convey  the  impression  that  the  debtor  company 
was  insolvent  in  the  sense  of  having  less  assets 
than  obligations,  and  more  particularly  because  the 
first  two  contained  specific  information  to  the  con- 
trary, and  the  last  showed  that  those  in  charge  of 
the  store  did  not  themselves  know  the  true  condi- 
tion at  the  date  of  writing  but  were  taking  an  in- 
ventory to  ascertain,  and  would  act  accordingly — 
the  only  other  circumstances  urged  by  appellant  as 
constituting  notice  of  insolvency  are :  The  intimate 
relation  between  Mr.  Elliott  and  the  O'Briens  with 
Carson  Pirie  Scott  &  Company,  the  liberal  exten- 
sion of  credit  by  this  creditor  to  the  debtor  and 
their  extensive  dealings  in  the  past,  the  business 
depression,  the  fact  that  some  of  this  creditor's  bills 
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were  more  than  one  year  old,  and  tliat  they  knew 
that  fact,  the  refusal  of  this  creditor  in  February  to 
sell  the  debtor  any  more  goods  on  credit,  the  dis- 
agreements between  Mr.  Elliott  and  Mr.  O'Brien 
and  the  fact  that  by  reason  of  Mr.  Elliott's  appli- 
cation for  a  position  in  their  employ  in  March  Car- 
son Pirie  Scott  &  Company  knew  that  he  intended 
to  give  up  his  position  with  the  debtor  corporation 
while  Mr.  O'Brien  was  in  the  Bermudas,  the  fact 
that  Carson  Pirie  Scott  &  Company  afterward  took 
Mr.  Elliott  back  into  their  employ,  the  fact  that  this 
creditor  knew  that  the  debtor  was  running  contin- 
uous sales  and  was  seeking  a  purchaser  for  the 
business.     (Appellant's  Brief,  pp.  33-39.) 

It  may  be  observed  by  way  of  passing  comment 
on  these  circumstances,  that : 

With  respect  to  the  alleged  intimate  relation- 
ships betAveen  Elliott,  the  O'Briens  and  Carson 
Pirie  Scott  &  Company;  the  facts  are  that  one  of 
the  O'Briens  had  been  deceased  for  over  a  year, 
the  other  was  in  the  Berumdas  and  knew  nothing 
about  the  financial  condition  of  the  store  during 
these  four  months,  and  Elliott  had  not  been  con- 
nected with  Carson  Pirie  Scott  &  Company  for  a 
matter  of  four  years.  So  far  as  that  past  relation- 
ship had  any  bearing,  it  doubtless  tended  to  make 
Carson  Pirie  Scott  &  Company  rely  the  more  im- 
plicitly upon  the  information  it  received  to  the  ef- 
fect that  the  assets  were  in  excess  of  the  liabilities. 
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The  fact  that,  after  extending  a  liberal  line  of 
credit  during  the  period  of  war-inflation — during 
which  the  debtor  took  advantage  of  discounts  with 
practically  all  its  other  creditors  and  of  being  per- 
mitted to  pay  its  bills  to  Carson  Pirie  Scott  &  Com- 
pany at  its  convenience  with  interest — this  credi- 
tor, during  the  subsequent  period  of  deflation,  along 
with  other  wholesale  houses  throughout  the  coun- 
try, insisted  upon  debtor's  carrying  a  more  reason- 
able stock  of  merchandise  and  getting  back  to  "nor- 
malcy" in  the  payment  of  its  account,  as  a  condi- 
tion to  further  purchases  on  credit,  would  not  indi- 
cate, by  any  means,  that  Carson  Pirie  Scott  &  Com- 
pany had  reason  to  believe  the  debtor  insolvent, 
but  rather  that  it  was  seeking  merely  to  get  its 
dealings  with  the  debtor  back  to  a  sound  business 
basis.  Doubtless  the  business  depression  made  that 
course  necessar}^  with  other  customers  generally. 

Carson  Pirie  Scott  &  Company's  knowledge  of 
past  due  indebtedness  owing  to  it  would  not  neces- 
sarily cause  it  any  serious  concern,  for  the  simple 
reason  that  the  debtor's  account  had  been  in  that 
condition  from  the  beginning.  Mr.  Elliott  testi- 
fied that  they  "had  always  had  a  substantial  ac- 
count with  the  debtor — a  big  claim  past  due — ever 
since  the  latter  began  business,  and  that  there  was 
nothing  unusual  about  that  past  due  claim — not 
after  the  first  six  months"  (E.  71). 
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As  to  Carson  Pirie  Scott  &  Company's  employ- 
ment of  Elliott  and  their  knoAvledge  of  disagree- 
ments between  Elliott  and  O'Brien:  If  Carson 
Pirie  Scott  &  Company  knew  of  tlie  disagreement, 
they  also  must  have  known  that  it  resulted  from 
Mr.  O'Brien's  criticism  of  Mr.  Elliott's  manage- 
ment in  carrying  too  big  a  stock  and  too  large  an 
indebtedness,  and  that  Mr.  O'Brien  had  arranged 
to  have  a  capable  man,  Mr.  Hart,  in  the  store  ready 
to  carry  out  his  plans  in  case  of  Elliott's  resigna- 
tion, which  it  appears  was  under  contemplation  by 
Mr.  Elliott  since  November  of  the  preceding  year. 
(R.  50,  71,  73.)  Mr.  Elliott's  application  for  a  re- 
turn to  their  employment  would  not,  under  such 
circumstances,  indicate  that  he  was  leaving  the 
debtor  company  because  he  considered  it  insolvent, 
as  opposing  counsel  seeks  to  have  the  court  infer. 
There  is  nothing  in  the  evidence,  we  suggest,  to 
warrant  counsel's  assertion  that  Elliott  "aban- 
doned" the  debtor  corporation.  On  the  contrary,  it 
shows  that  he  made  arrangements  with  Mr.  LeSourd 
about  turning  over  the  management  to  his  successor, 
Mr.  Hart,  and  stayed  over  several  days  after  he  had 
planned  to  leave  and  took  an  inventory. 

As  to  the  carrying  on  of  special  stock  reducing 
sales  by  the  debtor  advertised  as  "closing  out 
sales":  Upon  appellant's  theory  that  the  informa- 
tion contained  in  Mr.  LeSourd's  letters  to  Mr.  Davis 
thereby  came  within  the  knowledge  of  Carson  Pirie 
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Scott  &  Company,  they  knew  that  the  object  of 
those  sales  was  to  reduce  the  merchandise  stock  and 
indebtedness  to  a  point  where  a  purchaser  for  the 
business  as  a  going  concern  could  be  more  readily 
obtained.  Also  this  was  in  accordance  with  the  re- 
turn to  a  sound  business  policy  upon  which  Carson 
Pirie  Scott  &  Company  was  insisting  with  respect 
to  its  account.  The  sales  as  well  as  the  fact  that  a  pur- 
chaser for  the  business  was  being  sought^  were  ad- 
vertised openly  in  the  newspapers.  They  did  not  in- 
cite any  of  the  Seattle  or  Portland  creditors  to  make 
inquiry  (E.  91).  On  the  contrary,  it  appears  that 
Mr.  Beamer,  the  representative  of  the  Western  Dry 
Goods  Company  of  Seattle,  one  of  the  largest  cred- 
itors, on  visiting  the  store  late  in  March  or  early  in 
April,  was  informed  of  the  special  sale  about  to  be 
put  on  in  April  and  that  Elliott  thought  they  would 
"take  care  of  everybody,"  whereupon  Mr.  Beamer 
"expressed  his  satisfaction."     (B.  73.) 

Counsel  for  appellant  in  his  brief  (pp.  32-33) 
contends  that  the  fact  that  Carson  Pirie  Scott  &  Com- 
pany did  not  offer  any  of  the  correspondence  ex- 
changed between  it  and  the  bankrupt  establishes  an 
inference  of  law  "that  such  evidence,  if  produced, 
would  have  been  fatal  to  its  case,"  meaning,  we  take 
it,  that  such  correspondence  would  show  conclusively 
that  Carson  Pirie  Scott  &  Company  had  "reasonable 
cause  to  believe."  (How  it  could  be  "fatal"  to  Car- 
son Pirie  Scott  &  Company's  case  is  difficult  to  un- 
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derstand,  since  it  could  have  a  bearing  only  on  the 
element  of  "reasonable  cause  to  believe.") 

We  have  examined  the  decisions  cited  by  appel- 
lant in  support  of  this  contention  and  find  that  they 
are  not  in  point,  for  the  reason,  among  others,  that 
they  relate  to  oral  testimony  rather  than  to  documen- 
tary evidence,  with  respect  to  which  a  somewhat  dif- 
ferent rule  seems  to  obtain,  due  to  the  fact  that  a 
document  speaks  for  itself  and  can  be  availed  of  by 
an  adverse  party  without  the  risks  attending  the 
examination  of  an  adverse  or  hostile  witness. 

While  the  true  rule  as  to  presumptions  arising 
from  non-production  of  evidence  does  not  go  to  the 
extent  of  an  inference  that  if  produced  the  evidence 
would  be  "fatal"  to  the  party's  contention,  but  only 
to  the  extent  that  it  would  be  unfavorable,  the  rule, 
it  seems,  does  not  apply  in  cases  where,  as  here,  no 
notice  to  produce  documentary  evidence  has  been 

given : 

"(2)  Non-production  of  Documents:  Where 
a  party  to  judicial  proceedings  suppresses  docu- 
ments which  are  relevant  to  the  matter  in  ques- 
tion and  within  his  control,  .  .  .  there  is  a 
presumption  that  the  suppressed  evidence  would 
injure  his  cause. 

^^Notice  to  Produce :  The  unfavorable  infer- 
ence is  especially  applicable  where  the  party 
withholding  has  had  notice  or  has  been  ordered 
to  produce  documents  in  his  possession ;  and  con- 
versely, it  has  been  held  that  unless  the  parti/ 
desiring  the  production  of  documentary  evidence 
gives  notice  to  the  party  in  whose  possession  it 
is  to  jwoduce  it,  no  unfavorable  presumption  or 
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inference  can  arise  from  its  non-production." 
22  C.  J.  114. 

(Citing  Watkins  v.  Pintard,  1  N.  J.  L.  432; 
Sullivan  v.  Cranz,  21  Tex.  Civ.  App.  498,  152  S. 
W.  272 ;  Rochester  Ins.  Co.  v.  Monumental  Sav. 
Assn.,  107  Va.  701,  GO  S.  E.  93.) 

No  notice  to  produce  the  correspondence  referred 
to  was  ever  given,  nor  was  its  production  ordered  or 
requested,  as  the  record  will  show. 

With  respect,  therefore,  to  the  contention  of  ap- 
pellant that  the  payments  to  Carson  Pirie  Scott  & 
Company  constituted  voidable  preferences  within  the 
meaning  of  Section  GO-b  of  the  Bankruptcy  Act,  and 
that,  as  such,  their  surrender  was  required  under  the 
trustee's  objections  in  this  proceeding;  we  respect- 
fully submit  that  the  trustee  not  only  has  failed  to 
sustain  the  burden  of  proving  any  of  the  three  essen- 
tial elements  of  such  a  preference  as  to  any  of  said 
payments,  but  has  affirmatively  shown  the  non-ex- 
istence of  all  those  elements  as  to  each  of  said  pay- 
ments. 

II. 

As  "State-Law  Preferences." 

(4)   AKE  THE  RIGHTS  OF  THE  TRUSTEE 

IN   THIS   PROCEEDING   CONFINED   TO   THE 

PROVISIONS  OF  SECTIONS  57-g,  60-b  AND  G7-e 

CONSTRUED  IN  CONJUNCTION? 

For  convenience  of  reference,  we  will  again  quote 
those  sections  here,  omitting  the  portions  not  appli- 
cable to  this  proceeding: 
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Section  57-g :  "The  Claims  of  Creditors  who 
have  received  preferences  voidable  under  Sec- 
tion 60,  Subdivision  b,  or  to  wbom  transfers 
void  or  voidable  under  Section  67,  Subdivision 
e,  have  been  made  or  given,  shall  not  he  allowed 
unless  such  creditors  shall  surrender  such  pref- 
erences/' 

Section  60-b:  "If  a  bankrupt  shall  have 
made  a  transfer  of  any  of  his  property,  and  if, 
at  the  time  of  the  transfer  and  being  within 
four  months  before  the  filing  of  the  petition  in 
bankruptcy,  the  bankrupt  be  insolvent,  and  the 
transfer  then  operate  as  a  preference,  and  the 
person  receiving  it  shall  then  have  reasonable 
cause  to  believe  that  the  enforcement  of  such 
transfer  would  effect  a  preference,  it  shall  be 
voidable  by  the  trustee." 

Section  67-e:  "And  all  transfers  of  his 
property  made  by  a  debtor  at  any  time  within 
four  months  prior  to  the  filing  of  the  petition 
against  him,,  and  while  insolvent^  which  are 
held  null  and  void  as  against  the  creditors  of 
such  debtor  by  the  laws  of  the  state,  shall  be 
deemed  null  and  void  under  this  act."  (Italics 
ours. ) 

The  bankruptcy  act  contains  various  provisions 
under  which  the  trustee  may  bring  suit  to  recover 
preferential  transfers  which  the  creditors  might 
have  recovered  if  bankruptcy  had  not  intervened. 

Among  them  is  Section  70-e,  quoted  at  page  49  of 
appellant's  brief,  and  under  which  he  claims  the 
right  to  enforce,  in  this  summary  proceeding,  the 
surrender  of  the  payments  in  question. 

All  of  the  decisions  cited  by  appellant  in  his 
brief  (pp.  49-63)  in  support  of  his  right  to  enforce 


a  surrender  in  this  proceeding  under  Section  70-e 
were  in  cases  in  which,  the  trustee  was  suing  to  re- 
cover a  preference,  and  are  therefore  not  in  point, 
the  question  here  presented  being  directed,  not  to  the 
rights  which  the  trustee  may  have  to  recover  pref- 
erences by  a  plenary  suit  or  action,  but  solely  to 
the  trustee's  right  to  enforce  a  surrender  in  bank- 
ruptcy as  a  condition  to  the  allowance  of  a  claim. 

None  of  the  cases  cited  by  appellant  in  this  con- 
nection (Appellant's  Brief,  pp.  49-63)  go  further 
than  to  sustain  the  trustee's  right  to  recover  "state- 
law  preferences"  under  Section  70-e  in  a  plenary  suit 
or  action,  which  for  the  purpose  of  this  argument 
may  be  admitted. 

Section  57  contains  the  provisions  of  the  bank- 
ruptcy act  providing  for,  and  governing,  the  proof 
and  allowance  of  claims.  The  method  provided  is  a 
summary  proceeding  for  that  purpose  in  the  bank- 
ruptcy court.  Subdivision  g  of  this  section  confers 
a  right,  not  otherwise  existing,  whereby  the  trustee 
may  reach  preferences  through  this  summary  pro- 
ceeding, not  to  the  extent  of  recovering  the  prefer- 
ence, but  merely  to  the  extent  of  compelling  its  sur- 
render as  a  condition  to  the  allowance  of  the  pre- 
ferred creditor's  claim.  And  that  right,  it  Avill  be 
noted  from  the  wording  of  Section  57-g,  does  not 
extend  to  all  preferences  recoverable  under  the  act, 
but  is  limited  to  those  preferences  expressly  speci- 
fied in  Section  57-g,  viz :   Firsts  ''preferences  voida- 


44 
ble  under  Section  60-b,"  and  second^  "transfers,  etc., 
void  or  voidable  under  Section  67-e." 

By  specifying  the  particular  preferences  the  sur- 
render of  which  may  be  so  compelled,  the  statute  by 
its  very  terms  excludes  all  other  preferences  from 
its  operation ;  and,  since  Section  57-g  is  the  only  pro- 
vision in  the  act  empowering  the  court  to  require 
the  surrender  of  preferences  as  a  condition  to  the 
allowance  of  claims,  it  necessarily  follows  that  the 
rights  of  the  trustee  in  this  proceeding  are  confined 
to,  and  governed  by,  Section  57-g  and  the  two  sec- 
tions, 60-b  and  67-c,  therein  mentioned. 

This  construction  of  the  statute  seems  plain  from 
the  wording  of  the  statute  itself;  and  we  find  that 
it  is  the  construction  placed  upon  Section  57-g  by 
the  Supreme  Court. 

In  Western  Tie  &  Timber  Co.  v.  Brown,  196 
U.  S.  502,  49,  N.  E.  571,  a  case  in  which  a  claim  in 
bankruptcy  had  been  ordered  expunged  unless  the 
creditor  surrendered  certain  alleged  preferential 
payments  claimed  by  the  trustee  to  be  voidable 
under  Section  60-b,  Mr.  Justice  White,  in  deciding 
that  the  court  below  had  erred  in  finding  that  the 
pajnnents  in  question  were  voidable  preferences 
under  that  section,  and  had  therefore  erred  in  re- 
quiring their  surrender  as  a  condition  to  the  allow- 
ance of  the  claim,  held,  in  effect,  that  Section  57-g 
as  amended  in  1903  is  jurisdictional,  ''empowering 
the  (bankruptcy)  court  to  compel  creditors  to  sur- 
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render  preferences  as  a  prerequisite  to  the  proof  of 
claims"  against  the  estate  of  a  bankrupt,  and  that 
it  "relates  only  to  those  creditors"  who  have  re- 
ceived preferences  as  specified  therein. 

The  folloAving  quotations  from  the  text  writers 
amply  support  this  very  obvious  construction: 

After  explaining  that,  prior  to  its  amendment 
in  1903,  Section  57-g,  Avhich  originally  read,  "The 
claims  of  creditors  who  have  received  preferences 
shall  not  be  allowed,"  etc.,  without  specifying  what 
preferences, — the  words  "voidable  under  Section 
60,  Subdivision  c,  or  to  whom  transfers  void  or  void- 
able under  Section  67,  Subdivision  e,  have  been 
made  or  given,"  having  been  inserted  by  the  amend- 
ment— was  found  to  be  unsatisfactory  in  its  opera- 
tion, the  author  of  "Collier  on  Bankruptcy,"  in  dis- 
cussing the  effect  of  the  section  in  its  present 
amended  form,  says : 

"Congress  has  responded  by  amendment  (1) 
making  it  certain  that  no  transaction  more  than 
four  months  before  bankruptcy  is  a  preference 
and  (2)  limiting  that  which  must  de  surren- 
dered as  a  condition  precederit  to  proving 
a  deht  to  (a)  preferences  that  are  'voidable 
under  Section  60,  Subdivision  b,'  and  (b)  ad- 
vantages possessed  by  creditors  'to  whom  con- 
veyances, transfers,  assignments  or  encum- 
brances, void  or  voidable  under  Section  67,  Sub- 
division e,  have  been  made  or  given.  .  .  . 
Considered  broadly.  Subsection  g  seems  now 
to  mean  .  .  .  He  who  has  obtained  an  ad- 
vantage over  other  creditors  in  any  of  the  ways 
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indicated  in  tlie  present  law  (i.  e.,  Section  57-g) 
and  only  such  an  one,  must  hereafter  surrender 
Ms  advantage  before  Ms  claim  can  be  filed  or 
allowed." 

"The  effect  of  tMs  change  in  Section  57-g 
is  to  make  only  those  preferences  voidable 
(necessary  to  be  surrendered  on  objection  to 
claim)  which  are  made  so  by  Section  60-b,  or 
by  Section  67-e,  which  latter  refers  only  to  con- 
veyances made  with  intent  to  defraud  creditors 
or  rendered  invalid  by  some  statute  (law)  of 
the  state." 

Collier  on  Bankruptcy   (1921  Ed.),  pp.  803- 
804,  paragraphs  (2),  (3),  (4). 

The  author  of  the  article  on  "Bankruptcy"  in 
"Kuling  Case  Law"  places  the  same  construction 
upon  this  section  as  amended.    He  says: 

^'Surrender  of  Preferences :  ...  If  an 
alleged  preference  was  not  voidable  under  either 
of  the  sections  mentioned  in  Section  57-g,  its 
surrender  cannot  he  required  as  a  prerequisite 
to  the  proof  of  a  claim/'  (Citing  Western  Tie 
&  Timber  Co.  v.  Brown  (IT.  S.  Sup.)  (supra). 
3  K.  C.  L.   (Bankruptcy),  p.  251,  Sec.  80. 

Upon  careful  examination,  we  have  been  unable 
to  find  any  authority  for  placing  a  broader  con- 
struction upon  this  provision  of  the  act.  Section  57-g, 
than  stated  in  the  authorities  we  have  quoted,  in 

the  light  of  which  there  can  be  no  doubt  but  that 
the  rights  of  the  trustee  in  this  proceeding  are  con- 
fined to  the  provisions  of  Section  57-g  and  the  Sec- 
tions, 67-b  and  67-e,  therein  mentioned. 
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This  brings  us  directly  to  the  consideration  of 
appellant's  second  theory,  that  he  is  entitled  to  the 
surrender  of  the  payments  in  question,  in  this  pro- 
ceeding, on  the  further  ground  that  they  constitute 
"state-law  preferences." 

(5)  IS  THE  INSOLVENCY  OF  THE  DEBTOR 
A  NECESSARY  ELEMENT  OF  PROOF,  IN  THIS 
PROCEEDING,  IN  ORDER  TO  REQUIRE  THE 
SURRENDER  OF  A  TRANSFER  (i.  e.,  PAY- 
MENT) HELD  NULL  AND  VOID  AS  AGAINST 
CREDITORS  BY  STATE  LAW? 

As  we  have  shown — conclusively,  we  think — that 
a  preference  cannot  be  availed  of  by  the  trustee  in 
this  proceeding  unless  it  is  shown  to  be  voidable 
under  one  or  both  of  the  sections,  60-b  and  67-e, 
mentioned  in  Section  57-g;  and  as  Section  67-e  is 
the  one  relating  specifically  to  ''state-law  prefer- 
ences," it  was  necessary  for  the  trustee,  in  order  to 
prevail  under  his  theory  of  a  "state-law  preference," 
to  prove  that  the  payments  in  question  were  made 
under  such  circumstances  as  to  make  them  voidable 
preferences  within  the  meaning  of  Section  67-e. 

In  order  to  do  so,  was  it  necessary  for  him  to 
show  that  the  debtor  was  "insolvent,"  in  the  bank- 
ruptcy sense,  of  an  excess  of  liabilities  over  assets? 
In  other  words,  is  insolvency,  in  that  sense,  an  es- 
sential element  of  the  voidable  preference  as  defined 
in  Section  67-e? 
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Tlie  answer  to  this  inquiry  lies  in  tlie  wording 
of  Section  67-e,  read  in  the  light  of  Section  1  of  the 
act  (quoted  supra,  p.  . . ),  providing  that,  ^'the  words 
and  phrases  in  this  act  shall,  unless  the  same  he 
inconsistent  with  the  context,  be  construed  as  fol- 
lows: (15)  "A  person  shall  be  deemed  'insolvent' 
within  the  provisions  of  this  act  whenever  the  ag- 
gregate of  his  property,"  etc. 

There  being  no  inconsistency  in  the  context  of 
Section  67-e,  with  respect  to  the  use  therein  of  the 
word  "insolvent"  in  that  sense,  it  would  seem  to  re- 
quire no  argument  that  insolvency  in  the  bank- 
ruptcy sense  is  an  essential  element  of  a  voidable 
preference  as  defined  in  Section  67-e. 

The  phrase,  "and  while  insolvent,"  as  used  in 
Section  67-e,  is  in  the  nature  of  a  condition  or  limi- 
tation, equally  with  its  accompanying  phrase  "with- 
in four  months  prior  to  the  filing  of  the  petition." 
Both  are  obviously  intended  to  place  definite  limits 
upon  the  voidability  under  the  bankruptcy  act  of 
preferences  prohibited  by  state  laws.  To  give  the 
word  "insolvent"  any  other  meaning  in  this  connec- 
tion than  that  prescribed  in  the  act  itself  would  not 
only  violate  the  plain  requirements  of  the  act,  but 
would  make  the  limitation  uncertain,  and  therefore 
valueless  for  the  purpose  intended  by  Congress, 
which  obviously  was  to  make  it  certain  that  no  pref- 
erence, whether  a  bankruptcy  preference  strictly 
speaking  or  a  "state-law  preference,"  need  be  sur- 
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rendered  as  a  condition  to  the  allowance  of  a  claim 
which  antedates  the  "four  months'  period"  or  is 
made  while  the  debtor's  assets  exceed  his  liabilities. 

Unless,  then,  the  bankrupt  is  shown  to  have  been 
insolvent  in  the  bankruptcy  sense  at  the  dates  of  the 
several  payments  to  Carson  Pirie  Scott  &  Company 
— and  we  think  that,  for  the  reasons  we  have 
pointed  out  in  discussing  the  evidence  in  its  bearing 
upon  these  payments  treated  as  "bankruptcy  pref- 
erences," that  the  evidence  unquestionably  estab- 
lishes solvency  in  the  bankruptcy  sense — the  trustee 
cannot  prevail  upon  either  of  his  theories  in  this 
proceeding,  regardless  of  whether  or  not  the  pay- 
ments constituted  preferences  as  defined  by  state 
law. 

While  we  feel  convinced,  therefore,  that  the 
court  will  find  it  unnecessary  to  go  further  in  the 
consideration  of  the  questions  presented  by  this  ap- 
peal, we  will  nevertheless  discuss  briefly  the  cases 
cited  by  the  trustee  in  support  of  his  contention 
that  the  payments  in  question  were,  in  fact,  pref- 
erences under  the  "Trust  Fund  Doctrine"  of  the 
Washington  courts. 
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(6)  WAS  EACH  OF  THE  PAYMENTS  TO 
CAKSON  PIKIE  SCOTT  &  COMPANY  MADE 
UNDEE  SUCH  CIKCUMSTANCES  THAT  IT 
PROPERLY  COULD  BE  HELD  NULL  AND  VOID 
AS  AGAINST  CREDITORS  BY  THE  LAW  OF 
THE  STATE  OF  WASHINGTON,  UNDER  THE 
SO-CALLED  ''TRUST  FUND"  DOCTRINE  OF 
THAT  STATE? 

While  tlie  Washington  court  in  the  decisions  cited 
by  appellant  in  support  of  an  affirmative  answer  to 
this  question  (Appellant's  Brief,  pp.  56-67)  has  in- 
dulged in  expressions  to  the  effect  that  the  test  of 
the  solvency  of  a  corporation  is  "the  ability  to  pay 
its  debts  in  due  course  of  business"  and  in  some  in- 
stances to  the  effect  that  a  transfer  which  operates  to 
prefer  the  creditor  receiving  it,  is  voidable,  "no  mat- 
ter what  the  good  faith  of  such  creditor  may  be,"  it 
will  be  found  upon  an  examination  of  them  that  in 
each  instance  the  court  has  used  those  expressions 
in  cases  where  the  facts  showed :  with  respect  to  in- 
solvency, that  the  financial  plight  of  the  debtor  cor- 
poration was  much  more  serious  and  involved  than 
mere  inability  to  pay  its  debts  as  they  matured ;  and, 
with  respect  to  the  creditor's  knowledge  of  the  debt- 
or's financial  condition,  that  almost  invariably  the 
creditor  had  actual  or  constructive  knowledge  of  the 
fact  of  the  debtor's  insolvency,  or  of  the  fact  that  the 
transaction  would  work  a  preference. 

So  that,  upon  a  careful  examination  of  all  the 
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cases  cited  by  counsel  in  his  brief,  we  think  those  ex- 
pressions wherever  they  have  been  used  by  the  state 
court,  may  fairly  be  regarded  as  dicta,  rather  than  as 
definitely  defined  rules  to  be  applied  without  quali- 
fication in  all  cases,  regardless  of  the  facts  in  the 
particular  case. 

In  none  of  the  cases  cited,  and  in  none  of  the 
Washington  decisions  applying  the  trust  fund  doc- 
trine so  far  as  we  have  been  able  to  discover  through 
careful  search,  has  the  court  been  called  upon  to 
apply  that  doctrine  to  a  state  of  facts  at  all  similar 
to  the  facts  involved  in  the  instant  case. 

In  the  case  of  Thompson  v.  Huron  Lumber  Co., 
4  Wash.  600,  30  Pac.  741,  31  Pac.  25,  quoted  at  page 
57  of  appellant's  brief,  the  debtor  corporation  gave  a 
mortgage  of  all  its  property  with  the  right  in  the 
mortgagor  to  continue  in  possession  and  operate  the 
business.  It  was  in  this  case  that  the  Washington 
court  first  used  the  expression,  "No  matter  what  the 
good  faith  of  its  creditor  is."  But  that  expression 
was  clearly  obiter,  since  the  court  expressly  found, 
in  its  opinion,  that  the  creditor  had  knowledge  both 
of  insolvency  and  of  the  fact  that  the  mortgage,  from 
its  very  provisions,  worked  a  jDreference.  The  ques- 
tion of  the  effect  of  lack  of  good  faith  was  not  in- 
volved in  the  decision. 

Also  in  this  case  the  court  did  not  lay  down  the 
test  of  "inability  to  pay  debts  as  they  mature"  as  the 
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sole  test  of  insolvency ;  but  added  other  elements,  in- 
cluding deficiency  of  assets  to  pay  debts,  saying: 

"When  it  (the  debtor  corporation)  has 
reached  a  point  where  its  debts  are  equal  to  or 
greater  than  its  property,  and  it  cannot  pay  in 
the  ordinary  course,  and  its  business  is  no  longer 
profitable,  it  ought  to  be  wound  up  and  its  assets 
distributed." 

It  was  in  this  case  that  the  "trust  fund  doctrine" 
found  its  first  expression  in  the  Washington  courts ; 
and  it  appears  from  an  examination  of  the  decisions 
adopting  and  applying  it,  that  the  court  in  its  subse- 
quent decisions  with  practical  uniformity  quoted  or 
referred  to  the  expression,  "no  matter  what  the  good 
faith  of  the  creditor  is,"  as  a  correct  statement  of 
the  law  in  that  regard,  without  any  adequate  consid- 
eration or  explanation  of  its  application,  or  attempt 
to  define  its  meaning  as  used,  and  almost  invariably 
under  a  state  of  facts  where,  as  in  this  case,  the  ques- 
tion of  the  lack  of  good  faith  on  the  part  of  the  cred- 
itor was  not  actually  involved  in  the  decision. 

In  the  case  of  Conover  v.  Hull,  10  Wash.  673,  39 
Pac.  166,  quoted  at  pages  57-59  of  appellant's  brief, 
the  decision  was  expressly  based  on  facts  showing 
collusion  between  the  debtor  corporation  and  the 
preferred  creditor,  in  allowing  the  preferred  credit- 
ors to  obtain  judgment  ahead  of  other  creditors,  and 
also  showing  insolvency  in  the  bankruptcy  sense.  In 
that  case,  as  counsel  for  appellant  concedes  (Appel- 
lant's Brief,  p.  59 )  Judge  Dunbar  held  that  the  proof 


53 

must  show  (1)  that  the  corporation  was  insolvent, 
and  that  (2)  the  preferred  creditor  had  reasonable 
cause  to  believe  that  the  debtor  was  insolvent. 

In  In  re  Tacoma  Ledger  Co.  v.  Western  Home 
Bldg.  Assn.,  37  Wash.  467,  79  Pac.  992,  cited  at  pages 
59-60  of  appellant's  brief  and  in  which  counsel  ar- 
gues that  the  Washington  court  reversed  its  pre- 
vious ruling  in  the  case  of  Conover  v.  Hull,  supra, 
as  to  the  necessity  of  "reasonable  cause  to  believe," 
and  returned  to  the  original  doctrine  of  Thompson  v. 
Huron  Lumber  Co.,  which  counsel  says  has  since 
been  held  by  that  court,  namely,  that  "reasonable 
cause  to  believe  need  not  be  proved  and  that  the  good 
faith  of  a  creditor  is  immaterial :" 

The  court  stated  (Opinion,  p.  470)  that  "the  sin- 
gle question"  involved  was  "the  right  of  one  corpora- 
tion to  dispose  of  its  capital  stock  and  assets  to 
another  corporation,  transferring  its  business  to  the 
purchasing  corporation,  itself  ceasing  to  do  business, 
neither  corporation  making  provision  for  the  pay- 
ment of  the  debts  of  the  selling  corporation." 

The  purchasing  corporation  was  not  a  creditor  of 
the  selling  corporation,  and  therefore  the  case  is 
clearly  not  in  point. 

And  in  the  paragraph  of  the  opinion  quoted  by 
appellant  (p.  60)  to  the  effect  that  the  purchasing 
corporation's  ignorance  of  the  existence  of  indebted- 
ness owing  by  the  other  would  not  avail  it,  for  "with 
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or  without  that  knowledge"  the  property  is  still  a 
trust  fund,  etc.,  the  court  was  applying  that  princi- 
ple specifically,  as  shown  by  the  sentence  in  the 
opinion  immediately  following,  to  "Attempts  of  this 
kind  to  avoid  the  payment  of  debts  by  consolidation." 
(Opinion,  p.  473),  and  not  otherwise. 

The  expression,  "The  good  faith  of  the  creditor 
is  immaterial,"  does  not  appear  in  this  opinion,  ob- 
viously because  the  very  nature  of  the  transaction 
as  it  was  described  by  the  court  implied  lack  of  good 
faith. 

In  Jones  r.  Hoquiam  Lhr.  &  Shingle  Co.,  98  Wash. 
172,  167  Pac.  117,  quoted  at  pp.  60-61  of  appellant's 
brief,  the  preference  consisted,  not  of  money 
paid  in  the  usual  course,  but  of  real  estate, 
and  accounts  receivable,  so  that  there  the  creditor 
must  have  had  cause  to  believe  that  the  debtor  was 
insolvent,  since  its  action  in  making  such  an  unusual 
payment  was,  of  itself,  sufficient  to  charge  the  cred- 
itor with  "reasonable  cause  to  believe."  In  this  de- 
cision, after  distinctly  holding  ( Opinion,  p.  175 )  that 
at  the  time  of  the  transfer  the  liabilities  exceeded  the 
assets  two  to  one,  the  court  went  back  to  the  original 
announcement  of  the  Trust  Fund  Doctrine  in  Thomp- 
son V.  Huron  Lumber  Co.,  supra,  quoting  verhathn 
and  with  approval  portions  of  the  opinion  in  that 
case,  including  the  expression,  "no  matter  what  the 
good  faith  of  its  creditor  is,"  and  also  the  test  for  the 
application  of  the  Trust  Fund  Doctrine,  as  originally 
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announced  in  the  Thompson  case,  embracing  (as  it 
did  in  that  original  case)  not  only  the  element  of 
inability  to  pay  in  the  ordinary  course,  but  also  the 
element  of  insolvency  in  the  bankruptcy  sense. 

In  Benner  v.  Scandinaman-American  Banh,  73 
Wash.  488,  131  Pac.  1149,  quoted  at  page  62  of  ap- 
pellant's brief,  the  court  will  note  from  the  portion  of 
the  opinion  there  quoted,  that  the  debtor  corporation 
was  wholly  insolvent  in  the  bankruptcy  sense,  with 
liabilities  five  times  the  value  of  its  assets,  and  that 
the  preference  was  not  a  payment  of  money  in  full 
or  on  account,  but  was  a  transfer  of  property,  a 
coasting  vessel,  to  the  value  of  about  one-fourth  of 
the  total  assets  of  the  debtor  corporation. 

In  Williams  v.  Davidson,  104  Wash.  315,  176  Pac. 
334,  quoted  at  page  63  of  appellant's  brief,  while 
counsel's  statement  is  true  to  the  extent  that  the 
court  held  that  there  was  no  proof  of  "reasonable 
cause  to  believe,"  on  the  part  of  the  creditor,  that 
she  was  receiving  a  preference,  on  the  other  hand 
the  court  expressly  found  (Opinion,  p.  321)  that  the 
preferred  creditor  "had  ample  notice  of  the  insol- 
vency of  the  corporation,"  for  she  had  been  given  pos- 
session of  its  books  and  assets,  shoAving  insolvency 
in  the  bankruptcy  sense,  after  she  herself  had  threat- 
ened a  receivership  and  had  represented  that  the  cor- 
poration was  practically  bankrupt.  The  creditor 
did  not  have  reasonable  cause  to  believe  that  she  was 
being  preferred  in  taking  over  the  entire  assets,  be- 
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cause  she  required  a  certificate  under  the  Bulk  Sales 
Law  of  the  state,  which  disclosed  no  outstanding 
creditors,  but  from  which  there  had  been  omitted,  by 
mistake,  the  names  of  certain  creditors  who  after- 
ward invoked  the  Trust  Fund  Doctrine.  In  this  case 
the  court  again  uses  the  expression,  quoted  from 
Jones  V.  Hoquiam  Lumber  &  S.  Co.,  and  in  turn  from 
Thompson  v.  Huron  Lumber  Co.,  supra,  "No  matter 
what  the  good  faith  of  such  creditor  may  be,"  but  at 
the  same  time  the  opinion  emphasized  the  fact  that 
the  creditor  held  to  be  preferred — and  apparently 
very  unjustly  so,  in  view  of  the  strong  dissenting 
opinion  by  Judge  Chadwick — did  have  knowledge  of 
the  debtor's  insolvency.  The  majority  opinion  went 
upon  the  theory  that  where  one  of  two  innocent  par- 
ties must  suffer,  the  one  least  at  fault  must  bear  the 
burden. 

In  view  of  its  application  —  or  more  accurately 
speaking,  its  entire  lack  of  application,  in  most  in- 
stances— to  the  facts  in  these  cases,  it  seems  impossi- 
ble to  determine,  we  think  the  court  will  conclude,  just 
what  the  state  court  meant  by  the  expression  "No 
matter  what  the  good  faith  of  the  creditor  is." 

It  appears,  however,  that  the  Washington  court 
has  not  applied  the  Trust  Fund  Doctrine  as  rigidly 
and  unqualifiedly  as  the  expressions  used  by  the 
court  in  the  cases  cited  by  appellant,  at  first  impres- 
sion, would  seem  to  imply;  but  that  the  court  has 
expressly  recognized  an  exception  to  the  rule  con- 
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tended  for  by  appellant,  within  which  exception  we 
think  the  instant  case  clearly  falls,  namely,  that 
where  the  debtor  corporation,  though  insolvent,  is 
still  a  ''going  concern^'  at  the  time  of  the  preference, 
the  creditor  will  be  allowed  to  retain  the  same  pro- 
vided he  received  it  in  good  faith. 

This  EXCEPTION  to  the  general  rule  was  an- 
nounced in  the  case  of  Brooks  v.  Skookum  Mfg.  Co.,  9 
Wash.  80,  37  Pac.  284,  a  case  in  which  a  chattel  mort- 
gage covering  the  debtor  company's  stock,  fixtures 
and  buildings  was  given  to  secure  a  past  due  indebt- 
edness at  a  time  when  the  debtor  corporation  had 
other  past  due  indebtedness  which  it  was  unable  to 
meet.  The  mortgage  was  accepted  by  the  preferred 
creditor  in  good  faith  and  on  the  understanding  that 
the  extension  of  indebtedness  secured  thereby  would 
enable  the  debtor  to  obtain  other  extensions.  Subse- 
quently, the  corporation  ceased  to  do  business  be- 
cause of  the  sudden  departure  of  its  president,  Mr. 
Hall. 

The  court  in  its  opinion,  after  stating  that  it  was 
contended  by  the  respondent  that  the  action  fell  with- 
in the  rule  laid  down  in  Thompson  v.  Huron,  4  Wash. 
GOO,  supra,  said: 

"But  it  seems  to  us  that  a  substantially  dif- 
ferent case  is  presented.  .  .  .  The  corporation 
had  conducted  its  business  regularly  and  contin- 
uously up  to  the  time  Hall  left.  .  .  .  The 
fact  that  it  owed  more  than  the  value  of  its 
property,  not  including  its  good  will,  would  not 
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necessarily  prevent  its  continuing  business. 
.  .  .  The  fact  that  the  business  had  been  a 
losing  one,  standing  alone,  clearly  would  not 
have  been  sufficient  to  avoid  the  mortgage.  .  .  . 
We  think  the  plaintiff  was  justified  in  assuming 
that  it  Avas  able  and  intended  to  continue  in 
business,"  and  held  that 

''What  tvas  said  in  that  case  {Thompson  r. 
Huron,  4  Wash.  GOO)  urns  confined  to  corpora- 
tions having  practically  stopped  business,  or 
reached  a  point  where  the  corporate  business 
could  no  longer  have  been  successfully  operated." 
Brooks  v^Skookum  Mfg.  Co.,  9  Wash.  80,  37 
Pac.  284. 

This  qualification  by  the  Washington  court  of  its 
Trust  Fund  Doctrine,  confining  the  application  of 
the  same  to  corporations  that  have  practically  ceased 
to  be  "going  concerns,"  following  closely  upon  the 
original  adoption  of  the  Trust  Fund  Doctrine  in  the 
leading  case  of  Thompson  v.  Huron,  has  not  since 
been  modified,  or  receded  from,  in  any  decision  of 
the  court  so  far  as  we  have  been  able  to  discover. 

Another  case  recognizing  the  "going  concern"  ex- 
ception is  Strohl  i\  Seattle  National  Bank,  25  Wash. 
28,  64  Pac.  916,  involving  a  chattel  mortgage  covering 
the  bulk  of  the  corporate  assets  given  to  secure  an  an- 
tecedent date  at  a  time  when  the  debtor  corporation 
was  clearly  solvent  in  the  bankruptcy  sense,  but  w^as 
insolvent  in  the  sense  of  inability  to  meet  its  debts 
as  they  matured.  It,  however,  w^as  a  "going  con- 
cern." 
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In  its  opinion,  the  court  said : 

"The  evidence  in  this  case  shows  that  when 
the  mortgage  was  executed,  the  corporation  was 
a  'going  concern.'  .  .  .  Its  business  continued 
for  months  afterwards  and  other  creditors  con- 
tinued to  extend  credit.  .  .  .  Appellant's 
counsel  contends  that  this  case  falls  within  the 
same  rule  as  the  following  cases:  {Thompson  v. 
ili^ron  and  others. )  We  think  not.  In  the  case 
of  Thompson  v.  Huron  Lhr.  Co.;,  supra,  the  court 
uses  this  language :  'When  it  has  reached  a  point 
where  its  debts  are  equal  to  or  greater  than  its 
property,  and  it  cannot  pay  Jin  the  ordinary 
course,  and  its  business  is  not  longer  profita- 
ble, it  ought  to  be  wound  up  and  its  assets 
distributed.'  Such  conditions  are  not  shown  to 
have  existed  in  this  case  when  the  mortgage  was 
given." 

Held,  not  a  recoverable  preference. 

Strohl  V.  Seattle  Nat.  Bank,  25  Wash.  28,  64 
Pac.  916. 

( See  also  Hadley  v.  Bank  of  Ellenshurg,  67  Wash. 
680,  123  Pac.  321.) 

We  find  that  Washington  is  included  by  the  au- 
thor of  the  article  on  corporations  in  Cyc.  as  among 
the  states  recognizing  this  exception  to  the  Trust 
Fund  Doctrine.  The  exception  is  there  stated  as  fol- 
lows: 

"Sec.  3076.  An  exception  to  the  rule  denying 
the  right  to  prefer  creditors  is  recognized  in  some 
jurisdictions  in  cases  where  the  corporation,  al- 
though insolvent,  is  a  'going  concern,'  at  the  time 
of  the  preference,  doing  business  in  the  ordinary 
way ;  and  under  such  circumstances,  preferences 
to  particular  creditors  are  sustained  if  made  in 
good  faith.     (Citing  cases  in  footnote  72  from 
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various  states,  including  Washington:  Brooks 
V.  Skookum  Mfg.  Co.,  9  Wash.  80,  37  Pac.  284)  ; 
14  Cyc.  999  ( Corporations  —  Trust  Fund  Doc- 
trine— Exception  to  Kule). 

Counsel  for  appellant  in  his  brief,  in  commenting 
upon  the  cases  of  Jones  v.  Hoquiam  Lhr.  Co.,  98 
Wash.  172,  167  Pac.  117  (brief,  p.  60)  and  Benner  v. 
Scandinavian- American  Bank,  73  Wash.  488,  131 
Pac.  1149  (brief,  p.  62),  points  out  that  in  these  two 
cases  the  debtor  corporation  continued  to  be  a  "going 
concern"  after  the  giving  of  the  preference;  but  it 
will  be  noted  that  in  neither  of  these  cases  was  the 
question  of  the  applicability  of  the  above  exception 
presented,  or  considered  by  the  court.  They  do  not 
overrule  Brooks  v.  Skookum  Mfg.  Co.,  supra,  in  this 
respect. 

The  case  of  Vincent  v.  Snoqualmie  Mill  Co.,  7 
Wash.  566,  35  Pac.  396,  is  another  case  in  which  the 
Washington  court  declined  to  apply  the  Trust  Fund 
Doctrine ( distinguishing  Thompson  v.  Huron,  supra), 
although  it  found  that  the  debtor  corporation  was  in 
financial  difficulty  at  the  time  of  the  preference  and 
insolvent  in  the  sense  of  being  unable  to  pay  its  debts 
as  they  matured.  In  this  case  the  debtor  corpora- 
tion gave  a  mortgage  covering  its  entire  property  to 
secure  certain  past  due  indebtedness  and  certain  ad- 
vances made  at  the  time,  the  purpose  being  to  enable 
the  debtor  to  continue  its  business.  It  was  being 
pressed  at  the  time  and  also  it  was  doubtful  whether 
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its  assets  equaled  its  liabilities.     The  court,  in  its 
opinion,  said: 

"It  is  contended  .  .  .  that  the  case  falls 
within  the  decision  of  this  court  in  Thompson  v. 
Huron,  4  Wash.  600,  as  api^ellant  insists  that 
the  mill  company  was  insolvent  at  the  time  this 
mortgage  was  executed. 

"It  is  not  clearly  apparent  that  the  corpora- 
tion was  insolvent  at  said  time.  It  had  been 
operating  its  mill  up  to  a  few  days  before  the 
execution  of  the  mortgage.  It  was  then  being 
pressed  by  its  creditors  and  was  unable  to  pay 
them  at  that  time  and  it  is  doubtful  whether 
the  general  market  value  of  its  property  equaled 
the  amount  of  its  indebtedness ;  but  its  evident 
desire  was  to  continue  its  business  and  to  get  the 
matters  of  its  corporation  in  better  shape. 
.  .  .  And  it  fairly  appears  from  the  record 
that  the  mortgage  was  executed  in  good  faith 
for  that  purpose.  .  .  .  We  are  of  the  opinion 
that  this  case  does  not  fall  within  the  rule  laid 
down  in  Thompson  v.  Huron  Lhr.  Co..,  under  the 
facts  above  stated." 

Vincent  v.  Snoqualmle  Mill  Co.,  7  Wash.  566, 
35  Pac.  396. 

In  most  of  the  cases  in  which  preferences  have 
been  declared  recoverable  under  the  Trust  Fund  Doc- 
trine, it  appeared  that  the  debtor  corporation  had 
ceased  to  be  a  "going  concern"  at  the  time  of  the 
preference,  and  that  fact  was  emphasized  in  the  de- 
cision.   See : 

Leslie  v.  Wilshire,  6  Wash.  282,  33  Pac.  505. 
Smith  V.  Hopkins,  10  Wash.  77,  38  Pac.  854. 
Bidclle  Pur.  Co.  v.  Port  Townsend  Steel  Co., 

16  Wash.  681,  48  Pac.  407. 
Cook  V.  Moody,  18  Wash.  114,  50  Pac.  1020. 
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It  will  be  recollected  in  this  connection  that,  as 
testified  by  Mr.  LeSourd,  "this  business  was  a  going 
business  up  until  it  was  turned  over  to  the  state  court 
receivers"  (R.  44),  about  two  weeks  after  the  last 
payment  to  Carson  Pirie  Scott  &  Company.  The 
same  witness  testified:  "So  far  as  the  Elliott  and 
O'Brien  interests  are  concerned,  it  was  the  expecta- 
tion u})  to  say  the  2nd  of  May,  1921,  when  Hart  came 
from  Seattle  and  interviewed  me,  that  the  business 
would  be  continued."    (R.  44.) 

Reduced  to  its  simplest  terms,  appellant's  conten- 
tion that  the  payments  in  question  to  Carson  Pirie 
Scott  &  Company  were  recoverable  preferences,  is 
based  upon  the  theory  that  mere  proof  that  the  in- 
debtedness upon  which  the  said  payments  were  made 
was  past  due  and  that  the  creditor  to  whom  the  in- 
debtedness was  owing  knew  that  it  was  past  due,  is 
sufficient  to  constitute  a  voidable  preference  under 
the  Trust  Fund  Doctrine  of  the  state,  assuming  that 
the  payments  resulted  in  a  preference.  (Appellant's 
Brif,  p.  67.) 

The  Washington  decisions  cited  by  appellant 
clearly  do  not  support  this  contention;  and,  in  the 
light  of  the  decisions  to  which  we  have  directed  the 
court's  attention  as  well  as  those  cited  by  appellant, 
the  trustee  has  failed — unquestionably,  we  think — 
to  establish  that  the  payments  to  Carson  Pirie  Scott 
&  Company  were  made  under  circumstances  such 
that  the  Washington  court  would  hold  them  null  and 
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void  as  against  creditors  under  tlie  State  Trust  Fund 
Doctrine. 

TMs  appellee,  Carson  Pirie  Scott  &  Company, 
therefore  respectfully  submits  that  the  decree  ap- 
pealed from  in  this  matter  should  be  affirmed  as  to  it. 
Kespectfully  submitted, 

Walter  A.  McClure_, 
George  N.  Woodley^ 
Attorneys  for  Carson  Pirie  Scott  &  Company,  one 
of  the  Appellees. 
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COFFMAN-DOBSON  BANK  &  TRUST  CO. 
STATEMENT  OF  THE  CASE 

Following  the  rules  of  tliis  court  we  do  not  set  forth 
a  statement  of  the  case,  as  that  of  the  appellant  is 
substantially  correct.        (Apps.  Brief  pps.  3-7  inc.) 


ARGUMENT 

The  appellant  presents  to  tins  court  for  its  con- 
sideration two  questions,  namely ; 

1st.  Does  the  evidence  show  that  appellants  had 
' '  reasonable  cause  to  believe ' '  that  the  bankrupt  was 
insolvent  at  the  time  the  payments  were  made  ef fet- 
ing a  preference  as  required  by  the  Bankruptcy  Act  ? 

2nd.  Are  preferences  void  under  the  law  of  the 
state  of  Washington  regardless  of  whether  or  not 
creditors  have  ''reasonable  cause  to  believe"  that 
the  debtor  is  insolvent  ? 

We  take  it  under  the  rule  announced  in 

Stellwagon  v.  Clum,  245  U.  S.  605  41  A.  B.  R.,  1 

and  generally  recognized,  that  an  appellate  court  will 
not  disturb  the  conclusions  of  the  Referee  on  ques- 
tions of  fact  where  there  is  no  conflict  in  the  testi- 
mony, is  applicable  to  the  question  involved  as  to 
whether  or  not  this  appellee  had  reasonable  cause 
to  believe  that  payments  made  to  it  by  the  bankrupt 
might  effect  a  preference.  The  referee  found  that 
this  appellee,  which  which  will  be  hereinafter  re- 
ferred to  as  the  bank,  did  not  have  such"  reasnoable 
cause  to  believe"  and  that  a  preference  was  therefore 
not  effected  within  the  meaning  of  the  Bankruptcy 


Act,  and  the  referee  applied  the  same  reasoning  to 
the  application  of  the  so-called  trust  fund  theory 
under  the  state  law.  Hence  it  is  clear  that  on  a 
conflict  in  the  testimony  conclusions  of  the  Referee 
which  were  readily  affirmed  by  the  District  Court 
will  be  adopted  by  this  court  on  the  question  of  the 
bank  having  a  reasonable  couse  to  believe  a  prefer- 
ence was  being  or  might  be  effected  by  the  receipt  of 
payments  from  the  bankrupt. 

On  page  15  of  appellant's  brief  the  appellant  at- 
tempts to  argue  that  the  bank  and  the  other  appellee 
not  only  had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent,  but  that  they  actually  knew  it. 
This  bald  statment  is  decidely  not  borne  out  by  the 
record,  and  at  the  expense  of  being  guilty  of  some 
repetition,  we  desire  to  submit  here  a  resume  of  the 
outstanding  points  shown  by  the  testimony  in  this 
case,  which  is  as  follows: 

RESUME'  OF  THE  EVIDENCE 

For  a  long  time  prior  to  bankruptcy  the  bank  had 
advanced  money  in  the  usual  course  of  business  to 
the  bankrupt  on  its  notes.  These  notes  on  January 
1,  1921,  were  changed  from  demand  or  one  day  notes 
to  notes  maturing  three  months  hence ;  that  is  to  say 
on  April  1, 1921,  and  these  notes  aggregated  $5500.00 
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(R.108-112),  After  January  1,  1921,  the  bank  made 
further  advances,  which  were  later  repaid.  (R.  77). 
Evidently  the  bank  changed  the  demand  or  one  day 
notes  to  three  month  notes  with  the  idea  that  the 
proposed  reduction  of  assets  of  the  appellant  by  way 
of  sales  and  general  liquidation  called  for  a  definite 
final  payment  of  the  obligation  which  had  been  car- 
ried for  years  (R.  113)  and  on  April  1  a  regular  notice 
of  the  maturity  of  the  notes  was  sent  out  to  the  bank- 
rupt, and  Mr.  Elliott  came  in  and  it  was  then  agreed 
that  he  would  pay  the  notes  at  the  rate  of  $1,000.00 
per  week  and  no  exension  was  asked  for.  (R.  113). 
All  merchants  were  rapidly  reducing  inventories 
during  the  early  part  of  1921  (R.  43)  and  naturally 
the  bank  wanted  its  debt  reduced  as  the  inventory 
shrank.  The  reductions  of  inventories  were  very 
rapid  (R.  43)  and,  therefore,  the  banl^  might  reason- 
ably expect  its  debt  to  be  rapidly  reduced.  When 
Elliott  came  in  as  aforesaid,  he  was  infomied  that 
the  bankrupt  was  paying  other  concerns  and  taking 
discounts  and  that  the  bank  expected  the  same  treat- 
ment on  its  obligations,  which  had  then  matured. 
(R.  64)  The  proposition  to  pay  $1000.00  per  week 
looked  easy  and  was  lenient.  (R.  65-75-76).  The  bank 
did  not  take  a  determined  stand  on  this  matter.  (R.79) 
December  31,  1920  the  bankrupt  gave  the  bank  a 
statement  showing  the  condition  of  its  business  on 


that  date.  (R.  107-115).  This  statement  showed  a 
net  worth  of  $14,230.35  after  charging  off  deprecia- 
tion and  bad  accounts.  Thereafter  from  time  to 
time  the  bank  discussed  with  Elliott,  the  manager  of 
the  bankrupt,  the  condition  of  the  business  and  no 
material  changed  was  disclosed,  a  margin  of  surplus 
over  debts  always  appearing.  (R.  107) 

The  bank  knew  of  no  financial  difficulty  of  the 
bankrupt  until  May  3rd,  1921,  when  some  checks 
bearing  the  bankrupt's  endorsement  came  from  an- 
other bank,  (the  bankrupt  having  always  done  busi- 
ness theretofore  with  the  appellee  bank)  and  this 
put  them  on  inquiry.  They  went  to  their  attorney, 
who  investigated  and  found  that  the  bankrupt  was 
negotiating  through  the  Seattle  Merchants'  Associa- 
tion for  some  solution  of  its  problem.  (R.  107).  It 
had  desired  to  sell  out,  but  it  then  had  no  officers 
capable  of  effecting  a  transfer  and  a  receivership 
^as  suggested  in  order  to  effect  this.  (R.  100)  Upon 
learning  of  the  probable  embarrassment  of  the  bank- 
rupt the  bank  charged  the  balance  in  its  deposit 
against  the  notes  and  this  is  the  credit  of  $143.08  on 
May  4,  1921.  (R.  99-111)  Up  to  this  time  the  bank- 
rupt had  been  carrying  a  balance  in  their  account 
with  the  bank  in  practically  the  same  amount  as  it 
had  for  years  (R.  108-110)  and  when  it  suddenly 
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ceased  doing  business  with  the  bank  it  put  the  bank 
on  inquiry.  (R.  110) 

It  is  well  to  note  that  up  to  May  2nd,  Mr.  LeSourd, 
who  represented  the  majority  of  the  capital  stock  of 
the  bankrupt,  did  not  know  that  the  bankrupt  was 
insolvent.  (R.  41)  Elliott,  the  manager  up  to  April 
26th,  when  he  left  did  not  consider  the  business  in- 
solvent. ((R.  69-104-105)  nor  did  Hart,  his  successor 
think  anything  but  that  the  business  would  at  least 
pay  its  debts,  even  if  the  stockholders  got  nothing. 
(R.  91-92-93)  As  late  as  April  14th  Hart  thought, 
the  capital  stock  had  value  and  talked  of  buying  it. 
(R.  92) 

It  should  be  borne  in  mind  that  the  bank  was  liquid- 
ating obligations  due  it,  as  all  banks  were  at  that  time, 
(R.  113)  and  that  that  time  meant  a  period  which  is 
aptly  described  by  the  Honorable  District  Judge  in 
his  Memorandum  Decision  to  the  effect  that,  *' Dur- 
ing a  period  of  drastic  deflation,  following  a  period 
of  extraordinary  inflation,  when  the  judgment  and 
calculation  of  business  men  are  liable  to  be  unsettled 
and  to  want  in  fullness  of  vision  and  a  complete 
grasp  of  the  relative  worth  of  the  various  items  en- 
tering into  the  value  of  a  going  merchandise  business 
the  knowledge  and  notice  of  insolvency  should  be 
shown  with  much  greater  clearness  than  it  could  be 
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contended  was  done  in  the  present  case."  (R.  28) 

If  a  new  line  of  credit  was  necessary  after  the 
company  had  paid  up  its  obligations  to  the  bank  it 
manifestly  would  be  on  the  basis  of  the  company's 
standing  and  needs  at  the  time  it  was  asked  for.  (R. 
113-114)  An  examination  of  the  bank's  ledger  for 
April,  1921,  shows  daily  balances  of  substantial 
amounts  and  large  daily  deposits,  with  only  one  over 
draft,  and  the  balances  gradually  increasing  in  size 
toward  the  end  of  the  month.  (R.  110-111-112)  The 
vice  of  appellant's  argument  lies  in  its  failure  to 
account  for  a  disposition  of  the  large  surplus  in  the 
business  through  sales  and  otherwise  and  the  accept- 
-ance  of  such  surplus  or  a  portion  thereof  by  a  cred- 
itor, as  under  such  circumstances  a  creditor  would 
not  be  held  to  notice  of  any  condition  of  insolvency. 
The  notice  the  bank  had  was  to  the  contrary  namely : 
of  the  bankrupts'  solvency,  a  fact  quite  evident  from 
the  forced  sale  of  the  assets  for  $11,000.00  (R.  21) 
which  sale  the  purchaser  considered  a  good  one  for 
him  (R.  84) 

About  February  18,  1921,  one  stockholder  wanted 
to  sell  her  stock  for  50  cents  on  the  dollar,  (R  117) 
indicating  that  she  thought  the  business  could  [».iy 
its  debts  and  leave  at  least  50  per  cent  for  stock- 
holders on  their  investment.    The  cause  of  the  sales 
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and  general  liquidation  was  not  the  insolvency  of  the 
business  but  the  decision  of  the  majority  of  stock- 
holders to  close  out.  (E.  117-119--120-123-125--126) 
Mr.  LeSourd,  representing  the  majority  of  the  stock 
employed  D.  G.  Abel,  an  attorney,  to  adjust  demands 
of  the  O'Briens  against  Elliott.  (R.  130  to  134) 

It  is  interesting  to  note  that  on  April  23, 1921,  Mr. 
LeSourd  did  not  know  whether  the  assets  exceeded 
the  liabilities.  (R.  149-150)  As  indicating  that  the 
bank  had  no  worry  about  the  Elliott-O'Brien  Com- 
pany, when  Mr.  LeSourd  talked  to  the  vice  president 
of  the  bank  he  found  a  man  who  knew  very  little 
of  the  bankrupt's  affairs.  (R.  36)  Certainly  if  the 
bank  was  afraid  of  the  bankrupt's  condition,  its  of- 
ficers would  have  had  knowledge  of  the  matter. 

Again  referring  to  Mr.  LeSourd,  it  seems  that  he 
would  not  sell  the  business  at  90  cents  on  the  dollar, 
which  amount  would  have  paid  the  debts  and  left 
something  for  stockholders.  (R.  39-75)  He  thought 
the  capital  stock  had  a  value  as  late  as  April  22nd 
and  he  offered  the  stock  at  50  cents  on  the  dollar  on 
December  31,  1920.  (R.  40)  Indeed  it  was  not  until 
May  2nd  that  Mr.  LeSourd  and  Mr.  Hart  or  anyone 
else  knew  that  the  store  was  insolvent.  (R.  41-43) 
How  could  the  bank  have  known  it  sooner  ? 
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It  should  be  borne  in  mind  that  no  creditor  was 
threatening  to  enforce  collection  of  any  debt  (R.  44) 
and  up  to  May  2nd  the  owners  of  the  business  ex- 
pected it  to  continue.  (R.  44)  The  reductions  by 
sales  etc.  were  occasioned  by  a  desire  of  the  O'Briens 
to  reduce  their  capital  stock  holdings  to  cash.  (R.  44) 
Mr.  Elliott  wanted  to  buy  the  business  and  pay  50 
per  cent  for  the  capital  stock.  (R.  46)  Manifestly 
Elliott  did  not  think  the  company  was  insolvent. 

The  source  of  the  bank's  knowledge  was  from  El- 
liott, who  had  been  manager  of  the  store  for  several 
years  and  in  sole  charge,  and  he  left  when  the 
O'Briens  obtained  control  of  all  the  stock  and  de- 
cided to  sell  regardless  of  Elliott's  desires.  (R.  50) 

Some  stress  was  laid  by  the  appellant  on  so-called 
overdrafts  of  the  bankrupt  in  its  account  at  the  bank 
but  these  overdrafts  did  not  appear  on  the  bank's 
books  and  the  bank  knew  nothing  of  them(R.53)  and 
as  late  as  November  1920,  the  bankrupt  discounted 
most  of  the  bills.  (R.  58)  Up  to  January  1,  1921, 
no  debt  was  past  due  except  the  account  of  Carson, 
Pirie  Scott.  (R.  71)  The  same  condition  prevailed 
in  January  and  February;  (R  71)  In  March  two 
more  accounts  became  past  due,  (R.  72)  one  of  which 
was  the  Western  Dry  Goods  account,  whose  repre- 
sentative investigated  and  became  satisfied  with  the 
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condition  of  the  bankrupt  early  in  April.  (R.  72-73) 

The  stock  of  merchandise  was  in  perfect  condition 
April  1, 1921.  (R.  76-83)  and  Elliott  was  of  the  opin- 
ion that  the  stock  of  merchandise  should  bring  100 
cents  on  the  dollar.  (R.  75) 

Elliott  did  not  tell  the  bank  of  his  intention  to  leave 
until  April  20th,  according  to  his  testimony ;  (R  78- 
79)     and  then  Hart  told  the  bank  that  the  business 
would  continue  as  it  had,  (R.  87-91-93)  but  that  they 
would  have  to  slash  prices  to  the  extent  that  they  pro- 
bably would  be  able  to  pay  the  debts  and  not  leave 
anything  for  the  stockholders.  (R.  87-91-92)  and  up 
to  the  time  of  the  appointment  of  the  reciver  in  the 
State  Court  Hart  was  of  the  same  opinion.  (R.  92) 
Touching  the  question  of  notice  to  the  bank,  the  ap- 
pellant makes  reference  to  statements  made  between 
LeSourd  and  Hart  by  correspondence  and  otherwise, 
but  these  were  not  brought  to  the  attention  of  the 
bank  and  it  did  not  know  of  them,  and  in  any  event 
the  testimony  of  these  parties  when  in  court  under 
oath  disclosed  that  their  main  idea  was  not  whether 
the  concern  would  pay  out,  but  whether  it  could  do 
so  quickly,  their  interest  then  being  to  realize  on  the 
capital  stock  investment  of  the  O'Briens. 

It  is  interesting  to  note  also  just  what  preference 
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it  is  claimed  the  bank  and  Carson,  Pirie  Scott  Com- 
pany obtained.  Carson,  Pirie  Scott  Company  and 
the  bank  were  easily  the  largest  creditors  and  it  is 
but  a  natural  thing  that  they  should  have  obtained 
most  of  the  money.  By  a  simple  computation,  taking 
the  figures  on  the  Trustee's  Exhibit  "I"  (R.  157)  it 
is  apparent  that  the  assets  having  been  disposed  of  at 
$11,000.00  would  pay  abou  73  per  cent  dividends  on 
the  claims  filed,  whereas  if  the  alleged  preferences 
are  returned  to  the  estate,  the  claims  of  the  two  ap- 
pellees will  be  proportionately  increased  so  that  the 
dividends  then  paid  will  not  much  exceed  88%,  an 
alleged  preference  in  round  numbers  of  approxi- 
mately 15%,  and  a  preference  which  is  not  one  which 
indicates  that  either  of  the  appellees  was  trjring  to 
get  substantially  more  than  other  creditors  and  not 
indicative  of  any  attempt  on  their  part  to  gut  the 
bankrupt  concern.  The  amount  received  by  the  two 
appellees  appears  large  only  when  you  do  not  consid- 
er that  their  claims  were  large. 

ARGUMENT  CONTINUED 

From  the  foregoing  resume  of  the  testimony  it  is 
clear  that  the  bank  had  no  knowledge  of  any  embar- 
rassment of  the  bankrupt  concern  at  any  time  until 
May  2nd  or  May  3rd,  and  indeed  it  is  questionable 
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whether  the  company  was  insolvent  at  all,  or  in  any 
event  insolvent  prior  to  the  1st  of  May.  And  it  is 
clear  too  that  the  bank  was  merely  liquidating  out- 
standing obligations,  and  especially  with  a  concern 
which  was  rapidly  reducing  its  stock  of  merchandise 
with  the  intention  of  paying  its  debts. 

Hence  we  argue  that  the  cases  cited  by  the  appel- 
lant touching  the  matter  of  ''reasonable  cause  to  be- 
lieve" are  in  point  only  when  facts  exist  from  which 
reasonable  cause  to  believe  can  be  inferred,  and 
where  the  testimony  is  conflicting  and  the  Referee 
has  found  that  reasonable  cause  did  not  exist,  no 
appellate  court  should  disturb  such  findings  of  the 
Referee. 

However,  if  the  Referee  had  made  no  findings  on 
the  question,  we  apprehend  that  this  court  could 
reach  no  other  conclusion  than  that  the  bank  was 
acting  in  the  utmost  good  faith  in  the  ordinary  course 
of  business  and  that  it  was  taking  payment  of  notes 
past  due  in  the  customary  way,  with  no  circumstance 
to  put  it  on  inquiry. 

In  the  case  of 

Healey  v.  Wehning,  229  Fed.,  686,  36  A. 
B.  R.  673 
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decided  in  this  court,  tlie  court  was  dealing  with  a 
state  of  facts  so  entirely  different  from  those  in  the 
case  at  bar,  that  it  is  hardly  in  point  in  this  case. 

With  the  general  proposition  found  in  so  many 
case,  that  if  insolvency  is  known  to  exist  or  if  the 
creditor  has  reasonable  cause  to  believe  that  it  did 
exist  he  will  be  presumed  to  have  reasonable  cause  to 
believe  that  a  transfer  to  him  would  effect  a  pre- 
ference we  have  no  quarrel,  but  merely  say  that  the 
facts  brought  out  in  this  case  did  not  bring  it  within 
the  rule  of  the  cases  referred  to. 

In  this  connection  it  should  be  borne  in  mind  that 
under  the  Bankruptcy  Act  insolvency  is  not  inability 
to  pay  debts,  but  it  is  where  "The  aggregate  of  his 
property  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed  or  removed, 
or  permitted  to  be  concealed  or  removed  with  intent 
to  defraud,  hinder  or  delay  his  creditors,  shall  not  at 
a  fair  valuation  be  sufficient  in  amount  to  pay  his 
debts." 

Bankruptcy  Act,  Sec.  1 

Therefore,  the  appellant  should  prove  that  the  bank 
had  knowledge  or  reasonable  cause  to  believe  that  the 
bankrupt  was  insolvent  under  the  Bankruptcy  Act 
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in  order  to  effect  an  avoidance  of  the  payments  com- 
plained of,  and  certainly  the  evidence  falls  consider- 
aby  short  of  proving  any  such  knowledge  or  reason- 
able cause  to  believe.  As  to  the  question  of  whether 
the  bank  had  notice  of  insolvency  under  the  state 
law,  we  will  touch  later  on. 

Another  question  arises  and  that  is  whether  it 
appears  satisfactorily  from  the  testimony  that  the 
bankrupt  was  insolvent  under  the  Bankruptcy  Act, 
or  under  the  State  Law  at  any  particular  time  prior 
to  May  2nd.  It  is  not  clear  to  us  from  the  testimony 
that  bankruptcy  existed  at  any  time  prior  to  May2nd. 
if  indeed  it  existed  at  that  time.  The  assets  seem  to 
have  exceeded  the  liabilities  and  brought  a  very  sub- 
stantial amount  at  a  forced  sale,  and  that  all  the 
parties  expected  that  the  debts  could  be  paid  by  re- 
ducing the  assets  to  cash,  the  thing  that  was  prevented 
by  receivership  in  the  State  Court,  hastened  by  the 
actions  of  representatives  of  the  majority  of  the  cap- 
ital stock  in  insisting  that  the  assets  be  reduced  to  cash 
not  for  the  purpose  of  ultimately  pajdng  the  debts, 
but  of  realizing  on  the  stock  investment. 

RIGHT  OF  SET-OFF  BY  BANK 
The  right  of  a  bank  to  set-off  against  matured  ob- 
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ligations,  due  it  from  a  customer,  the  customer's 
deposit  in  the  bank's  hands,  cannot  be  seriously 
questioned. 

2  Collier  on  Bankruptcy  (12  Ed.)  1095 
et  seq.  Dunlop  v.  Seattle  Nat'l  Bank,  93 
Wash.,  568.    161  Pac,  364.    38  Am.  B.  R  937 

Nor  was  this  right  questioned  in  this  proceeding 
in  so  far  as  the  application  by  the  bank  of  the  $143.08 
balance  on  May  1,  1921  was  concerned. 

The  record  shows  balances  in  various  amounts  dur- 
ing April  1921,  which  was  the  month  in  which  the 
bank  received  the  payments  complained  of.  (R.  110- 
111)  The  bank  could  have  at  any  day  or  on  several 
days  during  the  month  of  April  applied  the  balances 
in  its  hands  on  the  bankrupt's  notes  to  it.  Had  the 
bank  done  so  it  would  have  been  paid  in  full.  By 
taking  checks  from  the  bankrupt  periodically  during 
April,  thereby  effecting  the  payments  complained 
of  by  the  appellant,  the  bank  got  no  more  than  it 
could  have  obtained  had  it  set-off  directly  from  the 
depositor's  account,  amounts  equivalent  to  the 
amounts  for  which  it  received  checks. 

The  method  of  set-off  is  not  material,  whether  it 
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be  by  check  or  by  direct  application  of  the  depositor's 
balance. 

Stiidley  V.  Boylston  Natl  Bank,  29  Am. 
B.  R.  649.    200  Fed.,  249. 

Wilson  V.  Citizens  Trust  Co.,  37  Am. 
B.  R.  86,  233  Fed.,  697. 

True  the  bank's  right  to  set-off  might  be  af- 
fected by  collusion  between  it  and  the  bankrupt,  as, 
for  instance,  in  building  up  a  balance  for  the  purpose 
of  set-off. 

2  Collier  on  Bankruptcy  (12  Ed.)  1095 
n.  37.  In  re  Scherzer,  130  Fed.  631.  12  Am. 
B.  R.  451. 

But  in  this  case  it  is  clear  that  no  such  collusion 
existed.  If  collusion  had  existed  the  bank  would 
not  appear  in  this  proceeding  as  a  claimant, — it 
would  have  been  paid  in  full  and  gone  the  way  of 
those  creditors  referred  to  by  the  trustee  in  his  testi- 
mony. (R.  104. 

It  seems  that  the  bank's  right  of  set-off  is  a  more 
ancient  rule  of  law  than  any  "trust  fund  theory." 

2  Collier  on  Bankruptcy,  (12Ed.)  1095 
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and  does  not  seem  to  be  in  conflict  with  the  so-called 
"trust  fund  theory." 

We  urge  that  a  bank  loans  money  frequently  on 
condition  that  the  borrower  carry  his  deposit  account 
with  the  loaning  bank,  and  such  a  deposit  with  the 
legal  right  of  set-off  becomes  in  part  the  security  of 
the  bank  for  the  loan.  The  law  does  not  require  a 
corporation  to  change  its  depository  when  it  suspects 
that  it  does  or  may  face  insolvenccy  and  the  bank  may 
apply  the  security  given  to  it,  namely,  the  deposit 
account,  to  the  payment  of  obligations  due  it  without 
violating  any  rule  of  law  prohibiting  preferences- 
If  a  bank  may  do  this  once  it  may  do  it  twice  or  any 
number  of  times,  or  it  may  for  convenience  take  the 
check  to  itself  instead  of  directly  applying  the  bal- 
ance; thereby  it  will  accomplish  the  same  result. 
Therefore,  it  seems  that  in  a  very  real  sense  a  bank 
is  a  secured  creditor  (the  measure  of  itse  security  be 
ing  the  deposit  at  any  one  or  various  times)  and  the 
appljdng  of  the  security  it  holds  to  the  payment  of 
debts  due  it  is  not  a  preference,  for  it  gives  full  value 
for  the  amount  taken,  namely  a  credit  for  the  full 
amount  applied. 

14  a  C.  J.  899 

Klosterman  v.  Mason  Co.  Central  R.  R. 
8  Wash.,  281,      36  Pac,  136. 
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The  right  of  a  bank  to  set-off  is  often  referred  to 
as  a  lien.      While  this  definition  may  be  incorrect 

IC.  J.  765 
in  principle  it  is  correct  for  the  practical  effect  is 
the  same. 

3  R.  C.  L.,  217 

TRUST  FUND  THEORY 

The  ^' trust  fund  theory"  is  in  substance  this: 

^'The  assets  of  an  insolvent  corporation  con- 
stitute a  trust  fund  for  the  payment  of  its 
debts  in  which  all  of  its  creditors  are  entitled 
to  share  ratably/' 

Nelson  v.  Svea  Pub.  Co.,  178  Fed.  136 

The  Supreme  Court  of  the  State  of  Washington 
has  announced  its  adherence  to  the  "trust  fund 
theory"  and  has  applied  it  in  the  following  cases, 
namely : 

Thompson  v.  Huron  Lbr.  Co.,  4  Wash.,  600 
30  Pac,  741.,  31  Pac.  25., 

Co7iover  v.  Hull,  10  Wash.,  673,  39  Pac,  166 
45  Am.  St.  R.  810 


23 


Tacoma  Ledger  Co.  v.  Western  Home  Bldg., 
Assn.,  37  Wash.,  467,  79  Pac.  992. 

Jones  V.  Hoquiam  Lhr.  &  Shgl.  Co.,  98  Wash. 
172,  167  Pac,  117 

Benner  v.  Scandinavian  Bank,  73  Wash., 
488,  131  Pac.  1149,  Ann.  Cas.,  1914  D,  702 

Williams  v.  Davidson,  104  Wash.,  315,  176 
Pac,  334 

In  all  of  the  cases  decided  by  the  Supreme  Court 
of  the  State  of  Washington,  wherein  the  ' '  trust  fund 
theory"  is  applied  it  is  clear  from  the  record  in  those 
cases  that  the  preferred  creditor  had  knowledge  or 
should  have  had  knowledge  of  the  insolvent  condition 
of  the  bankrupt  at  the  time  of  receiving  the  pre- 
ferences. 

In  many  states  which  adhere  to  the  so-called  trust 
fund  theory"  an  exception  is  recognized  in  the  right 
of  a  corporation  to  prefer  creditors  though  insolvent 
where  the  corporation  is  a  "going  concern"  at  the 
time  of  the  preference,  doing  business  in  the  ordinary 
way,  if  such  preferences  are  made  in  good  faith. 

"An  exception  to  the  rule  denying  the  right 
to  prefer  creditors  is  recognized  in  some 
jurisdiction's  in  cases  where  the  corporation 
although  insolvent,  is  a  "going  concern"  at 
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the  time  of  the  preference,  doing  business 
in  the  ordinary  way,  and  under  such  circum- 
stances preferences  to  particular  creditors 
are  sustained,  if  made  in  good  faith." 
Sec.  3076, 14  a.  C.  J.,  899 

The  exception  above  noted  does  not  do  violence  to 
the  "trust  fund  theory",  but  on  the  contrary  gives 
it  a  reasonable  interpretation  and  is  not  inconsistent 
with  the  decisions  of  the  Supreme  Court  of  the  state 
of  Washington  wherein  the  "trust  fund  theory"  is 
announced  or  applied. 

In  the  case  of  Thompson  v.  Huron  Lbr.  Co.,  4 
Wash.,  600,  the  facts  are  clearly  those  which  indicate 
that  the  preferred  creditor  possessed  a  knowledge  of 
the  insolvent  condition  of  the  corporation  and  hence 
could  not  have  been  acting  in  good  faith.  The  case  of 
Thompson  cv.  Huron  Lbr.  Co.,  just  cited,  was  limited 
in  its  application  in  the  case  of  Brooks  v.  Skookum 
Lbr.  Co.,  9  Wash.,  80,  where  the  court  said : 

"There  was  no  attempt  in  the  case  of 
Thompson  v.  Huron  Lbr.  Co.  to  lay  down 
tlie  rule  that  a  corporation  conducting  a  pro- 
fitable business  will  be  adjudged  insolvent 
simply  because  at  some  particular  time  its 
assets  did  not  equal  the  amount  of  its  liabili- 
ities.  What  was  said  in  that  case  was  con- 
fined   to    corporations    having    practically 

stopped  business  or  reached  the  point  where 
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the  corporate  business  could  no  longer  he 
sucessfuUy  prosecuted."  (Italics  ours) 

See  also  14  a.  C.  J.  899,  Sec.  3076. 

The  case  of  Brooks  v.  Skookum  Lhr.  Co.,  aforesaid 
9  Wash.,  80  has  never  been  overruled  or  distinguish- 
ed by  the  Supreme  Court  of  the  state  of  Washington 
and  its  authority  is  unquestioned.  Its  application 
to  the  case  at  bar  is  clear. 

For  an  excellent  discussion  6i  the  "trust  fund 
theory"  and  of  what  constitutes  insolvency,  see 
Harle-Has  Drug  Co.,  v.  Rogers  Drug  Co.,  113  Pac. 
791  (Wyo.) 

Appellant  cites  the  case  of  In  Re  McDonald  Sons, 
178  Fed.,  487  (B.  47)  This  case  is  one  based  on 
facts  essentially  different  from  those  in  this  case 
and  insolvency  clearly  appeared. 

The  case  of  StelUvagen  v.  Clum,  245  U.  S.,  605,  41 
Am.  B.  R.  1. 
is  based  on  positive  statute  law  of  the  state  of  Ohio, 
giving  a  receiver  or  trustee  title  to  property  trans- 
ferred in  violation  of  that  law,  and  even  under  such 
conditions  insolvency  must  appear. 

The  case  of  Grandison  v.  Robertson,  231Fed.  785. 
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cited  by  appellant  is  likewise  a  case  dealing  with 
statutory  law  of  New  York,  giving  a  trustee  a  right 
of  action,  but  even  under  such  a  case  insolvency  and 
the  giving  of  the  preference  with  the  intent  to  create 
one  are  required.  Likewise  Cordozo  v.  Brooklyn 
Trust  Co.,  228Pd.,  333,  cited  by  appellant,  deals  with 
the  New  York  statute  and  all  of  the  New  York  cases 
cited  by  appellant  which  we  have  examined  are  based 
dpon  this  statute.  There  is  no  such  statute  in  the 
fetate  of  Washingon. 

INSOLVENCY 

Insolvency  has  been  variously  defined,  usually 
with  reference  to  the  particular  matter  under  consid- 
eration when  the  definition  was  made.  It  has  been 
said  that  insolvency  is  inability  to  pay  debts,  but  we 
believe  the  real  test  of  insolvency  is  general  inability 
to  pay  its  debts  in  the  due  course  of  business  and  not 
mere  inability  to  pay  one  or  a  few  of  its  debts,  for  if 
the  latter  were  true  practically  every  corporation 
would  be  insolvent  during  most  of  its  career,  but 
general  inability  to  pay  its  debts,  means  an  inability 
to  pay  practically  all  of  its  debts,  which  discloses  a 
hopeless  situation.  It  is  idle  to  say  that  a  corpor- 
ation that  cannot  pay  one  of  its  debts  at  the  time  it 
comes  due  is  immediately  insolvent  and  that  any 
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creditor  receiving  any  money  from  it  is  receiving  a 
preference.  Business  in  this  country  would  cease  to 
function  if  this  were  the  case,  or  it  would  have  to  be 
done  on  a  cash  basis. 

We  do  not  think  that  any  definition  cited  by  the 
appellant  goes  to  the  extent  of  holding  that  the  mere 
inability  to  pay  a  debt  or  a  few  debs  in  due  course  of 
business  as  they  mature  is  the  final  test  of  insolvency. 
Such  might  be  insolvency  if  other  conditions  were 
present  such  as  the  cessation  of  business. 

The  testimony  in  this  case  is  that  the  concern  had 
been  discounting  its  bills  as  late  as  November  and  as 
late  as  in  March  only  three  accounts  were  past  due. 
The  business  was  a  going  concern,  was  doing  its  regu- 
lar banking  business  as  it  had  for  years  and  was  pay- 
ing many  of  its  debts  and  intended  to  remain  open. 

On  pages  67  and  68  of  appellant's  brief  appears 
the  following : 

^'Applying  the  test  of  insolvency  to  the 
hank  it  likewise  knew  from  its  own  account 
as  tvell  as  from  the  condition  of  the  bank- 
rupt's business  that  it  could  not  pay  its  bills 
in  due  course  of  business  and  therefore  knew 
that  the  bankrupt  was  insolvent/' 

The  record  will  not  bear  out  this  statement,  as 


28 


knowledge  gleaned  from  the  bank  account  showed 
that  its  condition  was  the  same  as  it  had  been  for 
years  and  it  was  evident  to  the  bank  that  other  cred- 
itors were  being  paid,  and  taken  with  all  the  other 
testimony  hereinbefore  referred  to,  it  is  clear  that 
the  bank  had  no  suspicion  of  the  insolvency  of  the 
bankrupt,  if  indeed,  as  we  have  before  stated,  it  was 
insolvent  at  all. 

Regina  Music  Box  Co.,  v.  Otto  n  Sons,  56 
Atl,  715  (N.  J.) 

See  pages  718  et  seq.,  which  contains  a  clear  dis- 
cussion of  the  elements  of  insolvency  and  what  con- 
stitutes proof  thereof. 

See  also 

Shaw  V.  Gilbert,  86  N.  W..,  188-191  (Wis.) 
which  says  ^^Embarrassment  accompanied  by  ex- 
tension and  other  expedients  is  not  unusual 
with  manufacturing  concerns  having  abun- 
dant assets/^ 

REQUISITES  OF  PROOF 

We  contend  that  it  was  necessary  for  the  Trustee 
to  prove  in  order  to  set  aside  the  alleged  preference 
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that  on  the  date  of  the  receipt  of  each  payment,  by 
the  bank — 

1st.  That  the  bankrupt  was  insolvent. 

2nd.  That  each  payment  at  the  time  it  was  received 
operated  to  give  the  bank  a  greater  percentage  than 
other  creditors  then  received. 

3rd.  Did  the  bank  at  the  time  of  receiving  each 
payment  know  or  have  reasonable  cause  to  believe 
that  it  was  receiving  a  preference  ? 

It  does  not  appear  from  the  record  that  the  trustee 
has  established  these  facts.  It  is  conceivable  that  a 
particular  payment  would  be  preferential,  whereas 
another  would  not  be,  and  we  submit  that  the  Trustee 
has  not  sustained  the  burden  placed  upon  him  by  the 
law. 

See  appellee  Carson,  Pirie  Scott  Co.  's  brief  on  this 
subject. 

THE  TRUSTEE'S  REMEDY 

We  take  it  that  under  theBankruptcy  Act,  Sections 
51-g,  60-1)  and  61-e,  the  remedy  of  the  Trustee  in  the 
case  of  alleged  preferences  would  be  either  to  bring 
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a  suit  for  the  recovery  of  the  alleged  preference  or 
as  was  done  in  this  case,  object  to  the  allowance  of 
the  bank's  claim  until  it  had  repaid  the  preference, 
or  until  the  other  creditors  had  received  the  same 
proportion  that  the  bank  had.  Having  chosen  the 
latter  course  the  trustee  is  limited  to  the  establish- 
ment, if  he  can,  of  a  preference  under  the  Bankrupt- 
cy Act,  provided  in  Sectibn  51 -g  of  that  Act. 

Western  Tie  &  Timber  Co.,  v.  Brown  196  U. 
S.  502. 

We  contend  that  the  trustee  is  therefore  unable  to 
apply  the  contention  that  there  has  been  a  prefer- 
under  the  socalled  "trust  fund  theory"  in  a  proceed- 
ing for  the  disallowance  of  the  claim  of  the  bank  and 
is  limited  to  the  application  of  the  law  prohibiting 
preference  within  the  four  months  period  under  the 
Bankruptcy  Act. 

Appellee  Carson,  Pirie  &  Scott  Company's 
brief  herein. 

CONCLUSION 

This  case  has  been  carefully  c)5nsidered  by  the 
Referee  and  by  the  District  Judge,  both  of  whom 
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have  arrived  at  the  same  conclusion  after  due  delib- 
eration, and  we  think  their  conclusion  is  not  only 
equitable,  but  legally  sound.  We  believe  that  the 
facts  in  the  case  and  the  law  applicable  thereto  en- 
title the  bank  to  retain  the  moneys  paid  to  it  as  hav- 
ing been  received  in  the  utmost  good  faith  in  the 
ordinary  course  of  business  and  without  any  know- 
ledge or  reasonable  cause  to  believe  on  the  part  of 
the  bank  that  the  Elliott-O'Brien  Co.  was  insolvent 
or  even  in  danger  of  insolvency,  and  that  the  pay- 
ments were  received  under  the  belief  that  the  Elliott- 
O'Brien  Co.  was  going  to  continue  in  business  and 
would  be  able  to  pay  all  of  its  debts,  and  that  neither 
the  "trust  fund  theory"  has  been  violated  by  re- 
ceiving such  payments,  nor  has  the  bankruptcy  law 
applicable  to  preferences  been  violated. 

We,  therefore,  conclude  in  sajdng  that  the  order 
of  the  Referee  and  of  the  District  Judge  are 
entitled  to  the  affirmance  of  this  court. 

At  the  hearing  before  the  Referee  and  likewise  on 
review  before  the  District  Judge  in  order  to  save  a 
duplication  arguments  and  briefs,  etc.,  it  was 
agreed  that  the  arguments  and  briefs  submitted  by 
Carson,  Pirie  Scott  Co.,  and  by  the  bank  would  be 
applicable  to  the  cases  of  the  other  in  so  far  as  per- 


32 


tinent  and  we,  tlierefore,ask  that  in  so  far  as  applic- 
able, the  brief  and  argument  of  Carson,  Pirie  Scott 
Co.  on  this  appeal  be  considered  in  connection  with 
the  brief  on  behalf  of  the  bank. 

Respectfully  submitted, 

A.  A.  HULL  and  J.  E.  MURRAY, 

Attorneys  for  Appellee,  Coffman, 
Dobson  Bank  &  Trust  Co. 
Chehalis,  Washington. 
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NUGGET  PUBLISHING  COMPANY,  a  cor- 
poration, 

Appellees. 


REPLY  BRIEF  OF  APPELLANT 


NELSON  R.  ANDERSON, 

Attorney  for  Appellant. 


INSOLVENCY  UNDER  BANKRUPTCY  ACT. 

Counsel  for  the  Bank  does  not  question  the 
Referee's  finding  that  the  bankrupt  was  insolvent 
in  the  bankruptcy  sense,  namely,  that  its  liabilities 
were  in  excess  of  assets  from  December,  1920,  to 
adjudication  in  May,  1921. 

Counsel  for  Carson,  Pirie,  Scott  &  Co.  ques- 
tions the  correctness  of  the  Referee's  finding  on  the 
question  of  insolvency  in  the  bankruptcy  sense ;  espe- 
cially questioning  the  finding  that  "in  December, 
1920,  the  bankrupt  owed  for  merchandise  about 
$16,240.92,  and  owed  the  Bank  $5500.00,  making  a 
total  known  indebtedness  of  $21,740.92." 

The  Referee's  findings  are  based  on  the  record 
showing  the  total  indebtedness  for  merchandise  past 
due  and  not  due  on  December  31,  1920,  was  $16,- 
240.92  (R-69)  and  that  the  indebtedness  to  the  Bank 
on  December  31,  1920,  was  $5500.00  (R-52). 

The  next  criticism  of  Counsel  is  that  the  Ref- 
eree found  the  assets  to  be  $26,371.39,  including 
fixtures  of  $3520.00. 
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Counsel  refers  to  a  financial  statement  issued 
by  the  bankrupt  on  December  31, 1920,  which  showed 
the  following  assets: 

Inventory  $27,862.25 

Book  accounts 1,894.07 

Fixture  accounts 3,520.22,  etc. 

If  there  was  no  other  evidence  on  the  subject 
counsel  might  argue  that  the  assets  did  exceed  the 
amount  fixed  by  the  Referee,  but  the  record  shows 
that  the  merchandise  was  inventories  on  a  cost 
basis  on  December  31,  1920,  and  that  there  was 
deducted  $2500.00  or  $2700.00  which  the  bankrupt 
claimed  brought  it  down  to  market  value  (R-67). 
In  view  of  the  testimony  showing  that  the  value  of 
merchandise  rapidly  declined  in  the  Fall  of  1920 
(R-43,  44,  75),  and  the  testimony  of  the  Receiver 
that  values  had  declined  at  least  25%  (R-21,  83,  84), 
and  in  view  of  the  common  knowledge  that  the 
period  was  one  of  drastic  deflation  and  that  mer- 
chandise actually  declined  30-32%  in  October,  1920, 
it  appears  that  a  reduction  of  $2700.00  was  wholly 
inadequate  and  that  the  figures  of  the  Referee  in 
fixing  the  amount  of  assets  was  very  liberal  toward 
Appellees. 


Average  Retail  Price  of  10  Articles  of  Dry  Goods 

ON  May  15,  August  15,  October  15,  1920, 

AND  ON  February  15,  May  15,  1921. 

Seattle^  Washington. 

, 19  2  0  ^        , 1921 , 

May  Aug.  Oct.  Feb.  May 

ARTICLE.                              Unit.      15  15  15  15  15 

Calico,  24  to  25  incii Yard  $0,250  $0,317  $0,250  $0,150  $0,145 

Percale  Yard       .520  .571  .470  .317  .283 

Gingham,  apron,  27  to  28  inch..Yard       .350  .358  .330  .192  .192 

Gingham,  dress,  27  inch Yard       .419  .443  .439  .259  .244 

Gingham,  dress,  32  inch Yard       .700  .741  .750  .543  .537 

Muslin,  bleached  Yard       .500  .481  .351  .251  .235 

Sheeting,  bleached  9-4  Yard     1.177  1.175  1.119  .708  .708 

Sheets,  bleached,  81  by  90 Each     3.118  3.005  2.895  1.800  1.785 

Outing  flannel,  27  to  28  inch....Yard       .441  .456  .435  .263  .237 

Flannel,  white  wool,  27  inch....Yard     1.467  1.575  1.575  1.225  1.288 

Blankets,  cotton,  66  by  80 Pair     6.071  5.790  5.825  4.700  4.479 

The  foregoing  tabulation  is  taken  from  public 
documents  of  the  Government  Printing  Office  issued 
by  the  Department  of  Labor  in  its  Monthly  Labor 
Review  (October,  1921-December,  1921)  of  the  Bu- 
reau of  Labor  Statistics,  U.  S.  Department  of  Labor, 
entitled  "Price  and  Cost  of  Living."  Also  see 
Monthly  Labor  Review,  Vol.  15,  No.  2  (August, 
1922,  pg.  63),  issued  by  the  U.  S.  Department  of 
Labor,  Bureau  of  Labor  tSatistics,  covering  prices 
on  same  articles  of  merchandise  under  date  of  Feb- 
ruary 15  and  May  15,  1921. 

Fall  and  Winter  merchandise  was  undoubtedly 
purchased  during  the  Summer  of  1920  and  the  table 


above  shows  that  calico  had  declined  from  the 
August  figure  of  $0,317  to  $0,250  on  October  15,  a 
decline  of  21% ;  to  $0,150  on  February  15,  a  decline 
of  52% ;  and  to  $0,145  on  May  15,  a  decline  of  54% 
from  August  15,  1920,  figures. 

Percale  sold  for  $0,571  on  August  15  and 
dropped  to  $0,470  or  17%  on  October  15;  to  $0,317 
or  44^0  on  February  15;  to  $0,283  or  50%  on  May 
15. 

Apron  gingham  sold  for  $0,358  on  October  15, 
3920,  and  declined  to  $0,330  or  7%  on  October  15; 
to  $0,192  or  46%  on  February  15;  and  to  $0,192 
or  4:6%  on  May  15. 

Dress  gingham  sold  on  August  15,  1920,  for 
$0,741,  on  October  15  for  $0,750,  an  increase  of  1% ; 
on  February  15,  1921,  for  $0,543,  a  decline  of  26% ; 
on  May  15  for  $0,537,  a  decline  of  27%. 

Bleached  muslin  sold  on  August  15,  1920,  for 
$0,481,  on  October  15  for  $0,351,  a  decline  of  27% ; 
on  February  15,  1921,  for  $0,251,  a  decline  of  48% ; 
on  May  15  for  $0,235,  a  decline  of  51%. 

Without  giving  actual  figures  on  balance  of  the 
items  a  calculation  of  all  the  items  together  will 
show  an  average  decline  from  prices  on  August  15, 


1920,  as  follows: 

Decline  on  October  15,  1920....  3% 
Decline  on  February  15,  1921..307o 
Decline  on  May  15,  1921 32% 

Accordingly  the  inventory  of  merchandise  show- 
ing $27,862.25  was  subject  to  a  reduction  of  30%, 
or  $8,358.68.  The  value  of  the  goods  purchased  new 
and  fresh  from  wholesalers  was  $19,503.57.  It  is 
a  matter  of  common  knowledge  that  stocks  offered 
for  sale  never  bring  full  wholesale  value  and  hence 
the  stock  was  actually  worth  less,  and  the  record 
shows  that  the  bankrupt  had  offers  of  but  60%  for 
the  merchandise  (R.  136,  137). 

The  value  to  be  placed  on  the  merchandise  must 
be  its  value  at  the  time  and  place  under  consider- 
ation The  business  conditions  existing  at  Chehalis 
was  described  as  demoralized  (R.  128)  and  there 
was  absolutely  no  business — business  was  at  a  stand- 
still (R.  75) ;  it  was  "at  a  time  of  serious  financial 
depression  when  buyers  of  merchandise  stocks  would 
be  comparatively  few  and  cautious  in  bidding" 
(Carson  brief  pg.  20). 

The  statement  of  the  Carson  brief  on  Page  17 
"that  the  debtor  company  had  a  net  worth  of 
$2945.07  on  April  26,  1921,  as  shown  by  the  entries 
in  its  trial  balance  book  (Trustee's  Exhibit  B)   of 


that  date  and  based  upon  an  actual  inventory  made 
by  Mr.  Elliott  between  the  dates  of  April  23  and 
26th,"  is  erroneous.    At  that  time  Mr.  Elliott  took 
an  inventory  and  estimated  the  value  of  the  merch- 
andise. He  left  on  April  26,  his  successor,  Mr.  Hart, 
completed  the  inventory  by  placing-  actual  market 
values  upon  the  merchandise  and  when  he  had  com- 
pleted it  he  brought  it  to  Mr.  LeSourd  on  May  2nd, 
and  it  appeared  that  the  liabilities  were  greatly  in 
excess  of  assets  (R.  41).    Thus  the  inventory  taken 
the  last  of  April  upon  actual  market  value — replace- 
ment figures — shows  plainly  the  unreliability  of  the 
figures  Elliott  kept  in  his  books.     In  short,  all  in- 
ventories  of   merchandise   taken   upon   cost   prices 
were  about  50%  higher  than  inventories  taken  at 
market  prices,  which  is  the  price  at  which  the  same 
merchandise   could  be  replaced  by   buying   in  the 
open  market.     The  so-called  discrepancy,  of  which 
Counsel   complains,   is  the   difference   in   value   of 
merchandise  in  the  open  market  and  what  the  same 
merchandise  had  actually  cost  the  bankrupt  at  the 
time  it  was  purchased  during  the  year  preceding  the 
decline  in  values  occurring  in  the  Fall  of  1920. 

The  Bankruptcy  Act  requires  the  Referee  to 
place  a  fair  valuation  upon  all  assets,  not  a  nominal 
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or  paper  valuation  which  the  books  may  show.    Sec. 
1  (15),  of  the  Bankruptcy  Act  provides: 

"A  person  shall  be  deemed  insolvent  within 
the  meaning  of  this  Act  whenever  the  aggregate 
of  his  property  shall  not  at  a  fair  valuation  be 
sufficient  in  amount  to  pay  his  debts." 

A  fair  valuation  is  the  fair,  market  price  which 
a  seller  willing  to  sell  would  accept  from  a  buyer 
willing  to  buy  at  that  price. 

Grandison  vs.  Bank,  231  Fed.  800,  806  (2nd 

C.  C.  A.). 

The  unreliability  of  financial  statements  show- 
ing true  and  actual  assets  is  noted  in 

Conover  vs.  Hull,  10  Wash.  673,  Page  686, 
30  Pac.  166. 

The  record  further  shows  that  it  was  under- 
stood that  the  values  placed  upon  the  merchandise 
by  Mr.  Elliott  were  exaggerated.  Mr.  LeSourd 
wrote  Mr.  Abel  on  April  9,  1921,  that : — 

"The  inventory  is  without  a  doubt  much 
too  high  and  there  is  grave  question  whether 
or  not  the  business  will  more  than  pay  the 
indebtedness  and  it  has  been  decided  to  carry 
on  a  closing  out  sale  and  liquidate  the  corporate 
business  in  that  way"  (R.  132). 


STATE  LAW  PROHIBITING  PREFERENCES 
BY  INSOLVENT  CORPORATIONS. 

Are  the  Rights  of  the  Trustee  in  This  Proceed- 
ing Confined  to  the  Provisions  of  57-G, 
60-B,  67-E,  Construed  in  Con- 
junction ? 

Under  this  heading  Appellees  argue  that  the 
right  of  the  Trustee  to  object  to  their  claims  are 
found  in  said  sections  only.  It  is  worthy  of  note 
that  no  case  in  point  or  text  sustains  the  contention 
of  Appellees.    The  case  cited  by  Appellees 

Western  Tie  d  Thnber  Co.  vs.  Brown,  196 
U.  S.  502 

does  not  sustain  their  contention  but  does  sustain 

Appellant,      The    Supreme    Court   held   the    lower 

court  erred  in  refusing  to  permit  the  creditor  to 

prove  his  claim  under  Sec.  57-g  but  held  that  the 

right  of  set-off  was  proper.     The  court  said: 

"The  result  will  be  that  the  Tie  Company 
will  be  a  creditor  of  the  estate  for  the  whole 
amount  of  its  claim,  and  will  be,  at  the  same 
time,  a  debtor  to  the  estate  for  the  amount  of 
the  deductions  from  the  pay  rolls  collected  by 
it,  the  court  below,  of  course,  having  power  to 
take  such  steps  as  may  be  lawful  to  protect  the 
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estate  in  respect  to  payment  of  dividends  ta 
the  Tie  Company,  in  the  event  that  company 
does  not  discharge  its  obligations  to  the  bank- 
rupt estate." 

So  here  Appellees  may  prove  the  full  amount  of 
their  claims  and  at  the  same  time  are  debtors  to  the 
estate  for  payments  received  contrary  to  the  law 
of  the  State  which  the  court  will  protect  by  projjer 
orders  relating  to  payment  of  dividends. 

Sec.  2  of  the  Bankruptcy  Act  provides: 

"That  the  courts  of  bankruptcy  as  here- 
inbefore defined  *  *  *  are  hereby  invested  *  *  * 
with  such  jurisdiction  at  law  and  in  equity  as 
wall  enable  them  to  exercise  original  jurisdiction 
in  bankruptcy  proceedings,  in  vacation  in  cham- 
bers and  during  their  respective  terms,  as  they 
are  now  or  may  be  hereafter  held,  to  *  *  *  (2) 
allow  claims,  disallow  claims,  reconsider  allowed 
or  disallowed  claims,  and  allow  or  disallow  them 
against  bankrupt  estates." 

Sec.  57-D: 

''Claims  which  have  been  duly  proved  shall 
be  allowed,  upon  receipt  by  or  upon  presentation 
to  the  court,  unless  objection  to  their  allowance 
shall  be  made  by  parties  in  interest,  or  their 
consideration  be  continued  for  cause  by  the 
court  upon  its  own  motion." 

Sec.  57-F: 

"Objections  to  claims  shall  be  heard  and 
determined  as  soon  as  the  convenience  of  the 
court  and  the  best  interest  of  the  estates  and 
the  claimants  will  permit." 
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Sec.  57-a: 

"Claims  of  creditors  who  have  received 
preferences,  voidable  under  section  sixty,  sub- 
division b,  or  to  whom  conveyances,  transfers, 
assignments,  or  incumbrances,  void  or  voidable 
under  section  sixty-seven,  e,  have  been  made 
or  given,  shall  not  be  allowed  unless  such  cred- 
itors shall  surrender  such  preferences,  convey- 
ances, transfers,  assignments,  or  incumbrances." 

The  Trustee's  rights  are  found  in  the  following 
Sections  of  the  Act: 

Sec.  8  of  the  Act  of  June  25,  1910,  amending 

Sec.    47,    cl.    2   of   Act    of   1898,    provides    that    a 

Trustee : — 

"Shall  be  deemed  vested  with  all  the  rights, 
remedies,  powers  of  a  judgment  creditor  hold- 
ing an  execution  duly  returned  unsatisfied." 

Sec.  60-B  authorizes  the  Trustee  to  set  aside 
the  statutory  preference  defined  by  the  Act  in  said 
section. 

Sec.  67-A,  B,  C,  nullifies  certain  liens,  including 
liens  obtained  by  legal  proceedings  within  four 
months. 

Sec.  67-E  provides  that  all  conveyances  within 
four  months  made  with  intent  to  defraud  shall  be 
null  and  void  except  as  to  purchasers  in  good  faith 
for  present  fair  consideration.  Also  that  all  con- 
veyances   within    four    months    during    insolvency 
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which  are  null  and  void  as  against  creditors  by 
State  law  shall  be  null  and  void  as  against  the 
Trustee. 

Sec.  70-A  confers  upon  the  Trustee  the  title  of 
the  bankrupt;  Sec.  70-A (4)  gives  the  Trustee  title 
to  property  transferred  by  bankrupt  in  defraud  of 
creditors. 

Sec.  70-E,  authorizes  the  Trustee  to  avoid  any 
transfer  by  the  bankrupt  of  his  property  which  any 
creditor  might  have  avoided  and  confers  jurisdiction 
upon  courts  of  bankruptcy. 

Careful  consideration  of  these  sections  shows 
the  rights  of  a  Trustee  are  three-fold:  (1)  Under 
Sec.  70-A  the  Trustee  has  all  the  title  that  the  bank- 
rupt had;  (2)  under  Sec.  70-A (4),  and  70-E,  Sec. 
61 -B,  and  Sec.  47- (2),  the  Trustee  has  all  the  rights 
that  creditors  of  the  bankrupt  had;  (3)  the  Trustee 
has  the  peculiar  rights  created  by  the  statute  as  to 
preference  in  60-B,  nullifying  liens  obtained  by  legal 
proceedings  within  four  months  while  insolvent 
under  67-C;  and  67-E,  avoiding  all  transfers  within 
four  months  made  with  intent  to  defraud  and  also 
all  conveyances  within  four  months  while  insolvent 
which  are  null  and  void  as  against  creditors. 
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In  creating  these  special  statutory  rights  found 
in  Sec.  60-B  relating  to  preferences  and  in  67-E 
relating  to  fraudulent  conveyances  under  specified 
terms  and  conditions  the  Congress  provided  in  both 
Section  60  and  67  that  for  the  purpose  of  recovering 
such  preferences  or  such  fraudulent  transfers  that 
Courts  of  Bankruptcy  and  State  Courts  should  have 
concurrent  jurisdiction  and  also  provided  in  Sec. 
57-G  that  the  claims  of  any  creditors  who  had  re- 
ceived such  preferences  or  such  voidable  transfers 
should  not  be  allowed  unless  same  were  surrendered. 
Since  the  right  of  the  Trustee  as  to  preferences  de- 
fined in  60-B  and  the  right  to  avoid  conveyances  de- 
fined in  67-E  were  of  purely  statutory  origin  and 
creation,  it  was  necessary  that  the  Act  should  ex- 
pressly provide  for  the  enforcement  of  such  right 
both  for  the  purpose  of  recovery  and  for  the  pur- 
pose of  defense.  Hence,  express  provision  is  made 
by  Sections  60  and  67  for  suit  by  the  Trustee  in 
either  Courts  of  Bankruptcy  or  in  the  State  Court 
and  the  right  to  defend  against  claims  on  file  is 
expressly  given  by  Section  57-G. 

The  right  of  the  Trustee  to  object  to  claims  on 
file  on  any  ground  which  the  bankrupt  might  have 
asserted  or  which  creditors  might  have  asserted  is 
expressly  given  by  Sec.  70-A,  70-E,  67-B,  taken  to- 
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gether  with  Sec.  47- (2).  The  right  of  the  Trustee 
to  object  to  claims  filed  with  the  Referee  under  Sec. 
70-E  on  the  ground  that  a  creditor  has  received  a 
preference  prohibited  by  State  law  is  well  estab- 
lished in 

Irwin  vs.  Maple,  252  Fed.  10,  (6  C.  C.  A.). 

In  re.  Creech  Bros.  Lumber  Co.,  240  Fed.  8 
(9  C.  C.  A.). 

Objections  by  a  Trustee  to  claims  setting  up 
practically  every  defense  known  to  the  law  are 
found  in  a  multitude  of  cases  set  out  in  Remington 
on  Bankruptcy,  (2nd  Edition),  Sec.  803,  8031/2,  1193 
to  1202  inc.  citing  cases  where  the  Trustee  set  up 
such  defenses  as  statute  of  limitations,  statute  of 
frauds,  estoppel,  illegality,  usury,  waiver,  abandon- 
ment of  lien,  merger  of  title,  payment,  accord  and 
satisfaction,  fraud,  etc.  A  full  discussion  of  the 
rights  of  the  Trustee  are  found  in  Remington  on 
Bankruptcy,   (2nd.  Ed.)   Sections  1137-1497. 

See 
Moore  vs.  Crandall,  205  Fed.  689,  (9  C.  C.  A.). 

Wells  vs.  Lincoln,  214  Fed.  227,  (9  C.  C.  A.). 

Pacific  States  Bank  vs.  Coats,  205  Fed.  618, 
(9  C.  C.  A.). 

In  re  Bement,  172  Fed.  98,  (C.  C.  A.  8). 
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In  re  Omaha  Motor  Car  Co.,  245  Fed.  546, 

(C.  C.  A.  8). 

In  re  Standard  Telephone  dj  Elec.  Co.,  216 
U.  S.  545,  24  A.  B.  R.  761. 

Conclusion.  Since  the  Referee  found  the  bank- 
rupt was  insolvent  in  the  bankruptcy  sense  and 
that  all  payments  were  made  within  four  months, 
this  case  falls  within  Sec.  67-E  and  therefore  within 
the  provisions  of  Sec.  67-G,  but  the  foregoing  au- 
thorities conclusively  show  that  the  Trustee  may 
rely  on  Sec.  70-E  alone  for  the  purpose  of  making 
objections  to  claims  filed  with  the  Referee, 


INSOLVENCY  UNDER  STATE  LAW. 

Counsel  for  Bank  does  not  dispute  the   rule 

laid  down  in  our  opening  brief  that  a  corporation 

is  insolvent  in  the  State  of  Washington  when  it  is 

unable  to  pay  its  bills  as  they  mature  in  due  course 

of  business,  except  Counsel  says: — 

"We  believe  the  real  test  of  insolvency  is 
general  inability  to  pay  its  debts  in  due  course 
of  business  and  not  mere  inability  to  pay  one 
or  a  few  of  its  debts." 

(Bank  brief,  p.  26). 
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Counsel  for  Carson,  Pirie  Scott  &  Co.  disputes 
the  rule  relying  on  the  early  decisions  of  the  Su- 
preme Court.  It  may  be  observed  that  the  court 
in  its  early  history  uttered  expressions  to  the  effect 
that  a  corporation  was  not  insolvent  although  its 
liabilities  exceeded  its  assets  and  it  was  unable  to 
pay  its  debts  in  due  course,  if  the  corporation  w^as 
a  going  concern  and  intended  to  continue  in  business. 
Counsel  cites 

Leslie  vs.  Wilshire,  6  Wash.  282,  33  Pac.  505. 

Vincent  vs.  Snoqualmie  Mill  Co.,  7  Wash. 
566,  35  Pac.  396. 

Smith  vs.  Hopkins,  10  Wash.  77,  38  Pac.  854. 

Biddle  Pur.  Co.  vs.  Port  Townsend  Steel  Co., 
16  Wash.  681,  48  Pac.  407. 

The  idea  that  the  intent  of  the  corporation  to 
continue  in  business  was  a  controlling  consideration 
was  later  exploded  in 

Cook  vs.  Moody,  18  Wash.  114,  50  Pac.  1020. 

The  time  honored  definition  of  insolvency,  the 
one  followed  by  the  Federal  Courts  prior  to  the 
Bankruptcy  Act  of  1898,  that  a  corporation  is  in- 
solvent when  it  is  unable  to  pay  its  debts  as  they 
mature  in  due  course  of  business,  was  laid  down  in 
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State  Ex  Rcl  Strolil  vs.  Superior  Court,  20 
Wash.  545,  56  Pac.  35. 

Owing  to  the  special  facts  stated  in  the  opinion 
a  somewhat  different  rule  was  laid  down  in 

Strolil  vs.  Seattle  National  Bank,  25  Wash. 
28,  56  Pac.  35. 

In  1909,  the  rule  that  a  corporation  is  insolvent 
when  it  is  unable  to  meet  its  bills  as  they  mature 
in  due  course  of  business  was  again  stated  in 

Nixon  vs.  Hendy  Machine  Works,  51  Wash. 
419,  99  Pac.  11 

and  has  been  uniformly  followed  since. 

See 

McKay  vs.  Sperry  Flour  Co.,  95  Wash.  209, 
163  Pac.  377. 

Ronald  vs.  Schoenfield,  94  Wash.   238,   162 
Pac.  43. 

Simpson  vs.  Western  Hdtv.  &  Metal  Co.,  97 
Wash.  626,  167  Pac.  113. 

Jones  vs.  Hoquiam  Lhr.  d-  Shingle  Co.,  98 
Wash.  172,  167  Pac.  117. 

McKniglit  vs.  SJiadholt,  98  Wash.  665,  168 
Pac.  473. 

It  seems  to  the  Trustee  that  there  is  no  room 
for  argument  or  any  doubt  that  the  test  of  in- 
solvency of  corporations,  so  far  as  the  rights  of 
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creditors  are  concerned,  is  inability  to  pay  debts 
as  they  mature  in  due  course  of  business 


GOING  CONCERN. 

Appellees  argue  that  the  trust  fund  theory  has 
never  been  applied  by  the  Supreme  Court  of  Wash- 
ington to  insolvent  corporations,  which  were  going 
concerns  at  the  time  of  preference;  that  an  ex- 
ception is  made  in  favor  of  corporations  which  are 
going  concerns.     Counsel  cite  the  following  cases: 

Brooks  vs.  Skookum  Mfg.  Co.,  9  Wash.  80, 
37  Pac.  284. 

Leslie  vs.  WilsMre,  6  Wash.  282,  33  Pac.  505, 

Vincent  vs.  Snoqualmie  Mill  Co.,  7  Wash.  566, 
35  Pac.  396. 

Smith  vs.  Hopkins,  10  Wash.  77,  38  Pac.  854. 

Biddle  Pur.  Co.  vs.  Port  Townsend  Steel  Co., 
16  Wash.  681,  48  Pac.  407. 

Cook  vs.  Moody,  18  Wash.  114,  50  Pac.  1020. 

An  examination  of  the  foregoing  cases  discloses, 
we  believe,  that  they  are  not  authorities  for  the 
exception  contended  for  by  Appellees. 
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In  Brooks  vs.  Skookum  Mfg.  Co.,  supra,  it  ap- 
peared that  on  February  25,  1891,  the  corporation 
gave  a  chattel  mortgage  on  its  stock,  fixtures  and 
building  to  secure  a  present  loan  of  $5000.  There- 
after the  creditor  agreed  to  give  an  extension  and 
to  accept  in  lieu  of  the  said  mortgage  a  new  mort- 
gage which  is  in  controversy.  The  new  mortgage 
covered  stock,  plant  and  buildings,  "being  in  great 
part  the  property  included  in  the  former  mortgage, 
to  secure — First,  debt  of  $4400  being  the  remainder 
due  upon  plaintiff's  note  and  mortgage  aforesaid; 
and  second,  the  claims  of  other  creditors  amounting 
to  about  $4000  whose  claims  are  set  out  in  detail 
in  the  mortgage.  Whereupon  the  plaintiff  can- 
celled the  former  mortgage  of  record."  The  court 
found  that  the  liabilities  exceeded  assets  if  the  ' '  good 
will"  was  not  considered;  that  the  business  was 
profitable  and  paying,  that  it  was  holding  its  own 
and  it  was  expected  would  materially  increase,  that 
the  "good  will"  was  a  valuable  asset,  that  the  first 
mortgage  was  valid  and  the  second  covered  largely 
the  same  property  although  some  additional  prop- 
erty was  included;  that  the  company  although 
pressed  somewhat  by  creditors  could  get  an  ex- 
tension of  all  debts  then  due  and  that  such  arrange- 
ments were  made  in  a  manner  satisfactory  to  all 


20 

persons  interested.  Held  that  the  facts  were  so 
dissimilar  to  those  in  Thompson  vs.  Huron  Lumber 
Co.,  that  the  rule  there  laid  down  did  not  apply. 

Of  this  case  it  may  be  observed  that  there  could 
be  no  preference  to  the  creditor  because  the  first 
mortgage  was  given  for  a  present  consideration  and 
was  admittedly  valid  and  that  the  second  was  a 
renewal  thereof.  Second,  that  the  second  mortgage 
covered  both  the  claim  of  the  plaintiff  and  also  the 
claims  of  other  creditors  so  that  all  were  treated 
equally.  Third,  that  the  arrangements  made  were 
satisfactory  to  all  parties  interested  so  that  an  estop- 
pel existed.  Fourth,  this  case  his  never  been  cited 
or  referred  to  by  any  court. 

Leslie  vs.  Wilshire,  supra,  considered  a  $1700 
chattel  mortgage  executed  February  10,  1892,  to 
secure  an  antecedent  debt  (milk  sold  February  1 — 
February  10),  a  present  consideration  (release  from 
contract)  and  future  debts  (sums  to  become  due 
February  10-28).  It  is  apparent  that  there  was  no 
preference  because  the  consideration  was  partly  a 
present  and  partly  a  future  consideration. 

In  both  of  the  above  cases  there  was  no  prefer- 
ence under  the  construction  of  the  trust  fund  theory 
adopted  by  this  court  in 
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Coler  vs.  Allen,  114  Fed.  611,   (9  C.  C.  A. 
1902). 

Vincent  vs.  Snoqualmie  Mill  Co.,  supra,  in- 
volved a  mortgage  given  for  the  purchase  price. 
There  could  be  no  preference  because  the  con- 
sideration was  a  present  consideration  and  could 
not  cause  a  diminution  of  the  corporation's  assets. 

Smith  vs.  Hopkins,  supra,  related  to  a  case 
where  the  corporation  was  practically  out  of  busi- 
ness and  was  in  a  desperate  condition  known  to  all 
concerned.  This  case  did  not  involve  a  going 
concern. 

Biddle  Pur.  Co.  vs.  Port  Toumsend  Steel  Co., 
supra,  did  not  have  under  consideration  a  going 
concern. 

Cook  vs.  Moody,  supra: — 

"The  court  found  that  no  fraud  was  in- 
tended by  Appellant  or  the  company  but  also 
found  that  at  the  time  of  the  execution  of  said 
mortgage  said  company  was  unable  to  pay  its 
debts  in  the  ordinary  course  of  business  affairs 
and  was  insolvent  and  would  have  been  com- 
pelled to  shut  down  its  mill  and  cease  doing 
business  had  it  not  been  for  the  execution  of 
said  mortgage  and  the  obtaining  of  the  ex- 
tension of  time  of  payment  of  the  indebtedness 
thereby  admitted  to  be  secured,  all  of  which 
was  well  known  to  the  said  C.  S.  Moody  (April 
1896)    the   company   continued   to   operate   its 
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mill  until  November  15tli,  following  when  it 
shut  down  and  has  not  done  business  since." 
Held,  moregage  was  invalid  as  a  preference. 

This  case  sustains  Appellant  and  applies  the 
trust  fund  theory  to  a  going  concern. 

While  there  are  expressions  in  some  of  the 
foregoing  cases  affording  comfort  to  Appellees,  the 
fact  remains  that  such  expressions  are  dicta;  none 
of  the  cases  sustains  the  proposition  that  an  in- 
solvent  corporation,  while  continuing  to  do  business, 
may  prefer  its  creditors.  In  other  words,  the  so 
called  exception  has  not  been  recognized  in  the 
State  of  Washington  in  any  of  the  decisions  cited 
by  Appellees. 

The  true  explanation  of  Brooks  vs.  Skookum 
Mfg.  Co.,  supra,  so  strongly  relied  upon  by  Appel- 
lees, which  was  decided  in  1894  and  has  never  been 
cited  since  by  any  court,  and,  also  the  other  early 
cases  cited  by  Appellees,  is  that  these  decisions 
were  rendered  during  the  years  when  the  decisions 
contained  expressions  that  insolvency  did  not  exist 
even  when  liabilities  exceeded  assets  or  when  in- 
ability to  meet  its  debts  as  they  matured  in  due 
course  of  business  appeared;  that  insolvency  exist- 
ed only  when  the  corporation  had  practically  ceased 
business   and   did   not   intend   to   operate    further. 
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See  cases  cited  by  Appellees  which  we  have  just 
discussed  and  are  found  in  early  Washington  Re- 
ports up  to  Vol.  18.  The  doctrine  of  those  cases 
became  obsolete  upon  the  adoption  of  the  later  rule 
defining  insolvency  of  corporations  as  inability  to 
pay  their  debts  as  they  matured  in  due  course  of 
business  in  State  Ex  Rel  StroJil  vs.  Superior  Court, 
20  Wash.  545,  56  Pac.  35,  and  uniformly  followed 
in  all  subsequent  cases. 

See 

Nixon  vs.  Hendy  MacJi.  Wks.,  51  Wash.  419, 
99  Pac.  11. 

Ronald  vs.  Schoenfield,  94  Wash.   238,   162 
Pac.  43. 

Simpson  vs.  Western  Hdw.  d-  Metal  Co.,  97 
Wash.  626,  167  Pac.  113. 

Jones  vs.  Hoquiam  Lhr.  &  Shingle  Co.,  98 
Wash.  172,  167  Pac.  117. 

McKay  vs.  Sperry  Flour  Co.,  95  Wash.  209, 
163  Pac.  377. 

McKnight  vs.  Shadholt,  98  Wash.  665,  168 
Pac.  473. 

On  the  other  hand  there  are  decisions  meeting 
and  answering  Appellees'  point  and  holding  that  an 
insolvent  corporation,  although  a  going  concern, 
cannot  prefer  its  creditors  since  all  the  assets  of  an 
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insolvent  corporation  are  a  trust  fund  for  the  benefit 
of  all  its  creditors.  And  the  doctrine  has  been 
applied  to  payments  of  money,  deeds,  bills  of  sale, 
assignment  of  accounts  and  transfers  of  personal 
property. 

Benner  vs.  Scandinavian  American  Bank,  73 
Wash.  488,  131  Pac.  1149. 

Jones  vs.  Hoquiam  Lumber  &  Shingle  Co.,  98 
Wash.  172,  167  Pac.  117. 

Simpson  vs.  Western  Hdw.  d  Metal  Co.,  97 
Wash.  622,  167  Pac.  113. 

As  said  in  Grandison  vs.  Robertson,  220  Fed. 

85,  (C.  C.  A.  2)  : 

a  'The  validity  of  the  payment  is  not  made 
to  defend  on  whether  it  is  made  in  the  ordinary 
course  of  business  or  on  whether  the  creditor 
has  any  reasonable  ground  to  believe  the  debtor 
insolvent,  but  simply  on  whether  there  is  in- 
solvency, actual  or  imminent,  and  on  an  intent 
prefer. ' ' 

to  prefer.'     Baker  vs.  Emerson,  et  al,  4  App. 
Div.  348,  38  N.  Y.  S.  576." 
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PAYMENTS  IN  DUE  COURSE. 

Appellees  contend  that  payments  were  made  in 
due  course  of  business.  Appellant  submits  that  this 
is  true  in  a  superficial  sense  only.  The  true  con- 
dition of  the  bankrupt  from  January  to  May,  1921, 
was  that  of  a  business  in  process  of  dissolution  and 
that  payments  were  made  in  due  course  of  liquida- 
tion. The  record  shows  that  as  early  as  November, 
1920,  at  the  conference  of  Elliott,  O'Brien  and 
LeSourd  at  Seattle  that  the  officers  of  the  now 
bankrupt  agreed  to  close  out  the  business  by  selling 
in  bulk  to  a  purchaser,  if  one  could  be  found,  and 
otherwise  to  close  out  the  store  at  retail  (R.  50). 
Pursuant  to  this  plan  the  bankrupt  advertised  in 
the  newspapers  for  a  purchaser  and  carried  on  ne- 
gotiations with  prospective  purchasers. 

As  between  Carson,  Pirie  Scott  &  Co.  and  the 
bankrupt,  the  transactions  were  not  in  due  course 
of  business  because  Carson,  Pirie  Scott  &  Co.  re- 
fused to  do  business,  refused  to  sell  any  merchandise, 
with  the  bankrupt  after  February,  1921,  They  de- 
manded payment  of  their  account  and  were  paid 
$4254.11  while  the  other  merchandise  creditors  re- 
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ceived  nothing  on  their  accounts.  The  course  of 
dealing  between  Carson,  Pirie  Scott  &  Co.,  and  the 
bankrupt  was  manifestly  one  of  liquidation  and 
payments  were  made  as  fast  as  the  conversion  of 
assets  into  money  permitted. 

The  Referee  said: — 

"It  appears  that,  in  about  November,  1920, 
Charles  O'Brien  and  the  O'Brien  estate  were 
desirous  of  getting  out  of  the  business  and 
sought  to  have  the  stock  of  goods  reduced  and 
the  debts  paid  and  the  business  sold  out.  The 
witness  (the  manager)  proceeded  to  do  this  by 
putting  on  sales  and  running  the  stock  down  as 
best  he  could  and  so  continued  until  he  left 
on  April  26,  1920"  (R.  19). 

"The  claims  filed  in  this  case  to  date  amount 
to  $16,740.29.  I  have  no  doubt  from  this  resume 
of  figures  that  the  bankrupt  was  insolvent  in 
December,  1920,  when  the  manager,  as  stated, 
started  in  to  reduce  the  stock  and  pay  the  debts. 
The  manager  made  every  possible  effort  to  re- 
duce the  stock  which  could  be  made  and  to  pay 
the  debts  during  January,  February,  March, 
and  up  to  April  25  when  he  abandoned  the 
business  and  took  service  with  the  claimant 
herein,  as  he  said  because  he  had  no  further 
interest  in  the  business. 

"In  December,  1920,  the  bankrupt  owed 
for  merchandise  about  $16,240.92and  owed  the 
bank  $5500,  making  a  known  indebtedness  of 
$21,740.92.  Its  inventorv  taken  about  Decem- 
ber 31,  1920,  was  about  $26,371.39,  about  $4000 
of  which  covered  fixtures,  leaving  the  net  stock 
about  $22,371.39,  or  about  $630.47  more  than 
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the  known  debts.  It  would  cost,  and  did  cost 
TYiore  than  $630.47  to  convert  the  stock  into 
cash  for  the  payment  of  the  debts.  In  fact,  it 
cost  about  $12,000,  so  that  insolvency  existed 
then  and  never  got  any  better"  (R.  21).  (Our 
italics.) 


INSOLVENCY  UNDER  TRUST  FUND 
THEORY.  ; 

In  establishing  a  preference  under  the  Bank- 
ruptcy Act  insolvency  in  the  sense  that  liabilities 
exceed  assets  must  be  proved  by  the  trustee;  but 
establishing  a  preference  under  the  State  trust 
fund  theory  insolvency  in  the  sense  that  the  debtor 
corporation  is  unable  to  pay  its  debts  as  they  mature 
in  due  course  of  business,  is  all  that  the  trustee 
need  establish. 

Simpson  vs.  Western  Hdw.  dt  Metal  Co.,  97 
Wash.  626,  167  Pac.  113. 

Stellivagen  vs.  Clum,  245  U.  S.  605. 
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GOOD  FAITH  OF  CREDITOR  IMMATERIAL. 

Appellees  argue  that,  under  the  trust  fund 
theory,  it  is  necessary  for  the  Trustee  to  prove  that 
the  creditor  had  either  actual  or  constructive  knowl- 
edge that  a  preference  was  effected.  Appellees  fail 
to  cite  any  case  holding  that  an  action  has  failed 
because  there  was  no  evidence  that  the  creditor  had 
actual  or  constructive  notice  that  he  was  receiving 
a  preference.  In  other  words,  Appellees  fail  to  cite 
a  single  case  that  want  of  knowledge  or  absence  of 
reasonable  cause  to  believe  is  a  good  defense. 

On  the  other  hand,  a  case  directly  in  point,  ex- 
pressly held  a  defense  that  the  transfer  was  in  good 
faith  on  the  part  of  both  debtor  and  creditor  and 
that  there  was  no  knowledge  of  insolvency  to  be 
unavailing,  that  a  transfer  while  the  corporation  is 
insolvent  giving  a  greater  percentage  constitutes  a 
voidable  transfer. 

Jones  vs.  Hoquiam  Lumber  &  Shingle  Co.,  98 
Wash.  172,  167  Pac.  117. 

Simpson  vs.  Western  Hdw.  <&  Metal  Co.,  97 
Wash.  626,  167  Pac.  113. 
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Benner  vs.  Scandinavian  American  Bank,  73 
Wash.  488,  131  Pac.  1149. 

Williams  vs.  Davidson,  104  Wash.  315,  176 
Pac.  334. 


SET-OFF. 

On  this  appeal  and.  for  the  first  time  the  Bank 
claims  the  right  of  set-off  as  to  all  payments  made 
it  by  bankrupt.  The  Bank  never  pleaded  the  right 
of  set-off.  It  never  claimed  before  the  Referee  or 
before  the  District  Court  that  it  had  the  right  of 
set-off  to  all  payments  made  it  by  the  bankrupt. 
The  Bank  claimed  the  right  of  set-off  to  $143.08, 
which  was  on  deposit  at  the  time  of  bankruptcy 
(R.  99).  The  case  was  tried,  argued,  and  submitted 
by  the  Bank  and  by  the  Trustee  on  the  theory  that 
the  Bank  claimed  that  it  had  a  right  of  set-off  to 
the  deposit  of  $143.08  only.  This  affirmative  de- 
fense set  up  for  the  first  time  in  the  Appellate  Court 
comes  too  late.  Its  consideration  would  work  an 
injustice  to  the  creditors  of  the  bankrupt  repre- 
sented by  the  Trustee.  Had  this  defense  been  inter- 
posed at  the  time  of  trial  it  would  have  been  com- 
petent for  the  Trustee  to  meet  it  by  showing  that 
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the  balances  in  the  Bank  were  built  up  for  the 
purpose  of  paying  the  debt  due  the  Bank. 

We  earnestly  urge  that  this  defense  cannot  be 
raised  for  the  first  time  in  the  Appellate  Court ;  that 
it  is  too  late  to  submit  such  an  issue;  that  Counsel 
for  Bank  led  the  Trustee  and  the  Court  to  believe 
that  he  claimed  the  right  of  set-off  as  to  the  deposit 
of  $143.08  only;  that  by  his  conduct  he  has  waived 
the  defense  of  set-off  as  to  payments  made  to  the 
Bank  and  that  it  would  be  a  manifest  injustice  to 
take  the  position  that  the  Bank  took  in  the  lower 
court  and  then  make  such  a  contention  in  the  Ap- 
pellate Court  when  the  opportunity  to  meet  it  by 
evidence  has  passed. 

"Subject  to  a  few  exceptions,  which  will 
be  noticed  hereafter,  the  rule  is  of  almost 
universal  application  that  questions,  of  what- 
ever nature,  not  raised  and  properly  preserved 
for  review  in  the  trial  court,  will  not  be  noticed 
on  appeal.  And  a  fortiori,  where  counsel  de- 
clares on  the  trial  in  open  court  that  only  a 
certain  question  is  involved  in  the  case,  or 
where,  by  stipulation,  the  case  is  submitted  only 
on  a  certain  question,  other  questions  cannot  be 
raised  in  the  appellate  court.  In  some  juris- 
dictions there  are  express  statutory  declarations 
to  the  effect  that  questions  of  which  a  review 
is  sought  must  be  raised  in  the  court  below." 

2.  ''While  the  above  stated  general  rule 
is  supportable  upon  a  number  of  considerations, 
it  is  usually  placed  upon  the  ground  that  the 


31 

opposite  party  should  have  the  proper  oppor- 
tunity to  avoid,  by  amendment  or  by  supplying- 
any  defects  in  his  proof,  the  effect  of  the  ob- 
jection." 

3  C.  J.  689. 

B.  Grounds  of  Defense  or  Opposition.  (1) 
In  General.  The  rule  that  questions  not  raised  in 
the  lower  court  will  not  be  considered  in  the  appel- 
late court  is  more  frequently  applied  to  a  variety 
of  instances  which  may,  for  the  sake  of  convenient 
reference,  be  grouped  under  the  head  of  grounds 
of  defense  or  opposition,  the  general  rule  in  such 
cases  being  that  if  a  defendant  in  the  trial  court, 
by  failure  to  plead,  to  request  instructions  or  intro- 
duce evidence,  to  object  to  instructions  or  evidence, 
or  otherwise,  fails  to  present  a  defense  which  he 
might  make,  and  submits  issues  not  involving  it, 
he  will  be  bound  in  the  appellate  court  by  the  case 
made  by  the  pleadings  and  evidence  as  exhibited  by 
the  record,  and  cannot  urge  a  defense  which  was 
not  presented  in  the  lower  court.  This  is  especially 
true  where  the  defense  which  is  sought  to  be  urged 
in  the  appellate  court  is  inconsistent  with  the  de- 
fense or  defenses  relied  upon  in  the  court  below. 

Opposition  to.  Defense.  On  the  same  prin- 
ciple, where  a  defense  was  made  in  the  trial  court 
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and  sustained,  grounds  of  opposition  hereto  cannot, 
as  a  rule,  be  urged  for  the  first  time  upon  appeal. 

5  C.  J.  695.       Also  see  3  C.    J.    719-723. 

If,  however,  the  matter  is  to  be  considered  by 
this  court  the  Trustee  believes  that  the  record  shows 
that  deposits  were  made  in  said  Bank  and  balances 
built  up  so  that  the  Bank  could  draw  dow^n  $500 
every  four  or  five  days.  See  pages  42-43-44  of 
Appellant's  opening  brief. 

We  believe,  the  record  shows  that  the  payments 
made  the  Bank  were  made  upon  the  specific  under- 
standing that  the  bankrupt  should  put  on  a  special 
sale,  deposit  the  mone}^  in  the  Bank  so  that  same 
might  be  applied. 

In  fact,  Mr.  LeSourd  told  Mr.  Donohue,  Vice- 
President  of  the  Bank,  on  April  26,  that  the  Bank 
should  not  expect  the  bankrupt  to  pay  everything 
that  was  taken  in  at  the  store  on  the  Bank's  claim 
(R.  35-36).  We  believe  that  the  sums  paid  to  the 
Bank  by  check  were  actual  payments  made  and  not 
the  exercise  of  the  right  of  set-off  under  the  de- 
cision of  this  court  and  the  cases  cited  in  the  opinion. 

First  Natl.  Bank  of  El  Centra  vs.  Harper, 
254  Fed.  641. 
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PRESUMPTION  FROM  NON-PRODUCTION 
OF  LETTERS. 

This  presumption  applies  to  non-production  of 
letters,  documents  and  chattels  as  well  as  failure  to 
produce  available  oral  testimony. 

22  C.  J.  114. 

Of  course,  the  presumption  is  always  stronger 
when  a  subpoena  duces  tecum  or  notice  to  produce 
has  been  served.  Counsel  for  Appellees  have  cited 
only  three  cases  holding  that  service  of  such  a  sub- 
poena or  notice  to  produce  is  necessary  in  order  to 
obtain  the  benefit  of  the  presumption,  notwithstand- 
ing the  fact  that  the  rule  was  announced  two  hun- 
dred years  ago. 

Wigmore  on  Evidence,  sec.  285,  says: — 

''The  non-production  of  evidence  that 
would  naturally  have  been  produced  by  an 
honest  and  therefore  fearless  claimant  permits 
the  inference  that  its  tenor  is  unfavorable  to 
the  party's  cause.  Ever  since  the  case  of  the 
chimney  sweeper  jewel  this  has  been  a  recog- 
nized principle." 
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ADDITIONAL  AUTHORITY  ON  BANK- 
RUPTCY PREFERENCE. 

In  addition  to  the  authorities  cited  on  pages  17 
and  18  of  our  opening  brief  is 

Herron  vs.  Moore,  208  Fed.  134  (9  C.  C.  A.). 


EQUALITY. 

One  of  the  chief  purposes  of  the  Bankruptcy 
Act  is  to  secure  equality  in  the  distribution  of  the 
assets  of  the  bankrupt  among  its  creditors. 

Heali/  vs.  Wehrnng,  229  Fed.  686  (9  C.  C.  A.). 

The  philosophy  underlying  the  Act  is  that  under 
insolvency  the  assets  are  impressed  with  a  trust  for 
the  benefit  of  creditors;  that  the  assets  are  a  trust 
fund  for  the  equal  benefit  of  all  creditors. 

Remington,  2nd  Ed.  Section  1274. 

The  trust  fund  theory  is  a  theory  of  courts  of 
equity  adopted  to  prevent  fraud,  favoritism  and 
unjust  discrimination  upon  the  part  of  corporations 
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in  their  relations  with  their  creditors.  Its  intent 
and  purpose  is  to  secure  a  just  and  equal  distribu- 
tion of  the  assets  of  insolvent  corporations  among 
its  creditors.  This  doctrine  is  stated  at  length  and 
in  detail  in 

Conover  vs.  Hull,  10  Wash.  673,  39  Pac.  166. 

In  McKnigU  vs.  ShadhoU,  98  Wash.  665,  167 
Pac.  473,  the  court  said: — 

i  i  There  is  no  reason,  either  in  law  or  equity, 
why  a  party  to  a  preferential  transaction  should 
be  protected." 

The  Trustee  respectfully  submits  that  his  ob- 
jections were  well  founded  under  both  the  Bank- 
ruptcy Act  and  under  the  State  law. 

Respectfully  submitted, 

NELSON  R.  ANDERSON, 

Attorney  for  Appellant. 
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FOR  THE  NINTH  CIRCUIT 


In  the  Matter  of 

ELLIOTT-O'BRIEN  COMPANY,  a  Corporation, 

Bankrupt 

S.  G.  CLIMENSON,  as  Trustee  of  ELLIOTT, 
O'BRIEN  COMPANY,  a  Corporation, 

Bankrupt. 
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CARSON,  PIRIE  SCOTT  &  COMPANY,  a 

Corporation;  COPFMAN,  D  O  B  S  O  N 
BANK  &  TRUST  COMPANY  a  Corpora- 
tion; BEE  NUGGETT  PUBLISHING 
COMPANY,  a  Corporation, 
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Additional  Authority 

SUBMITTED  BY  APPELLEES 

Pursuant  to  permission  granted  by  this  court, 
the  following  authorities,  in  addition  to  those  cited  in 
the  briefs  of  the  appellees,  are  submitted : 


BANK'S  RIGHT  OF  SET-OFF 

The  points  involved  under  the  principle  of  set- 
off apply  only  to  the  claim  of  the  appellee  bank. 

In  the  Bank 's  brief  the  following  case  was  cited 
but  with  the  citation  to  the  Federal  Reporter  only 
and  it  is  now  given  with  the  full  citation,  viz : 

Studley  vs  Boylston  National  Bank  200  Fed 

249 ;  29  Am.  B.  R.  649 ;  229  U.  S.  523  57  L.  ed 

1313. 

The  foregoing  case  contains  a  thorough  discus- 
sion of  the  right  of  the  bank  to  set  off  against  the 
depositor's  obligation  due  it,  the  depositor's  bank 
balance,  and  holds  that  if  such  applications  are  made 
by  the  check  of  the  depositor,  it  is  in  effect  the  same 
thing  as  a  direct  application  by  the  bank. 

See  also: 

New  York  County  Bank  vs  Massey 
192  U.  S.  138 
245.  Ct.  199 
48  L  ed  380 


to  the  same  effect  as  Studley  case  Supra. 

See  also: 

7(7.  J.  654 

2  Micliie  on  Banks  and  Banking  1019  1030 
Morse  on  Banks  and  Banking  {?>d  ed.) Sec- 
tion 324. 

8    Flecker    Cyclopedia   Corporations   8792 
et  seq. 

3  R.  C.  L.  Section  81,  ^jage  252 

The  authorities  cited  above  will  clearly  show  the 
facts  in  the  case  cited  by  the  appellant,  viz.. 

First  National  Bank  vs  Harper 

254  Fed.  641 
are  essentially  different  from  those  in  the  case  at 
bar. 

Counsel  for  the  appellant  urges  to  this  court  that 
the  question  of  the  bank's  right  of  set-off  was  not 
raised  in  the  court  below  and  regardless  of  the  con- 
troversy between  counsel  over  this  question,  the 
appellee  bank  submits  that  it  was  raised  below  in 

that  the  claim  of  bank  was  filed  and  objections  to  its 
allowance  were  made  and  filed.     At  a  hearing  on 
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objections,  the  objections  are  treated  as  the  bill,  and 
the  proof  of  debt  as  the  answer. 

1  Collier  on  Bankruptcy  (12th  ed.)  812 
and  these  are  the  only  pleadings  required.        Such 
pleadings  necessarily  admit  of  any  defense  to  the 
objections  which  may  be  raised. 

It  seems  that  technical  pleadings  are  done  away 
with  and  that  even  the  trustee's  objecions  may  be 
oral. 

1.  Collier  on  Bankruptcy  (12th  ed)  813 
In  this  case  the  bank  orally  replied  to  the  trus- 
tees objections. 

(Appellant's  brief,  page  6) 

The  evidence  in  this  case  comprehended  every 
conceivable  fact  and  all  parties  in  interest  were  pre- 
sent and  testifying,  and  the  relations  of  the  bank  and 
the  depositor  were  fully  gone  into,  disclosing  that  the 
issue  was  considered  at  the  time  of  the  hearing  before 
Referee.  Such  a  situation  does  away  with  the  neces- 
sity for  any  pleadings. 
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Orr  vs  Park  (C.  C.  A.  5th  Cir.) 

25  Am.  B.  R.  554 

183  Fed.  683 

In  re  Cannon  (D.  C.  Pa.) 

14  Am.  B.  R.  114 

33  Fed.  837 

In  any  event,  this  court  would  affirm  the  deci- 
sion of  the  referee  and  district  judge  if  it  is  legally 
correct,  notwithstanding  that  it  might  have  been  de- 
cided upon  a  wrong  theory.  In  other  words,  it  mat- 
ters not  what  theory  the  court  adopted  if  its  conclu- 
sion was  right,  it  will  be  affirmed  on  appeal.  This 
is  elementary. 

Title  Guaranty  &  Surety  Co.,  vs  Coffman- 
Dobson  etc.  97  Wash.  211.      See  page  218  as  fol- 
lows: 

''Even  if  the  theory  of  the  trial  court  tvas 
erroneous,  it  matters  not  tvhat  theory  it 
adopted  as  long  as  the  conclusion  is  sound 
and  the  judgment  can  can  he  sustained  hy 
the  evidence." 

INSOLVENCY  UNDER  THE  STATE  LAW 
Appellant  contends  that  the  mere  fact  of  inabili- 


ty  of  a  corporation  to  pay  debts  as  they  mature  in 
due  course  of  business  constitutes  insolvency.  We 
submit  that  this  is  too  strong  a  statement  and  that 
the  true  rule,  as  applied  to  the  instant  case,  is  that 
such  inability  constitutes  merely  a  presumption  of 
insolvency,  which  is  rebuttable  and  which  presump- 
tion has  been  rebutted  by  the  facts  of  this  case.  Cer- 
tainly every  corporation,  like  every  individual,  has 
a  right  to  continue  the  struggle  for  existence  and  a 
right  to  be  unhampered  in  making  that  struggle, 
and  the  courts  will  not  lay  down  a  rule  precluding  it 
from  so  doing  until  it  appears  from  the  facts  of  each 
case  that  continuation  of  the  effort  is  harmful  to  its 
creditors.  In  support  of  our  contention  we  refer  the 
court  to  the  authorities  cited  in  the  briefs  of  the  ap- 
pellees already  on  file  and  in  particular  to  the  fol- 
lowing : 

Leslie  vs  Wilshire  6  Wash.  282,  33  Pac.  505 
Brooks  vs  Skookum  Mfg.  Co.,  9  Wash  80, 
37  Pac.  284 

Simons  vs  Cissna  52  Wash.  115, 100  Pac.  200 
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Johns  vs  Coffee,  74  Wash.  189.  133  Pac.  4 

We  also  submit  that  the  same  test  is  not  applied 

arbitrarily  to  all  corporations  regardless  of  the  facts 

involved.    The  same  test  should  not  be  applied  to  a 
corporation  that  cannot  pay  its  debts  as  they  mature 

in  the  usual  course  of  business  and  which  has  ceased 

doing  business,  as  should  be  applied,  for  instance, 

to  a  corporation  which  might  not  be  able  to  pay  its 

debts  but  which  is  still  a  going  concern. 

Brooks  vs.  Shookum  Mfg.  Co  9  Wash.  80 

37  Pac.  284 

14a  C.  J.  899,  Section  3076. 

Respectfully  Submitted, 

GEO.  N.  WOODLEY 

W.  A.  McCLURE 

Attorneys  for  Carson,  Pirie  Scott 
&  Company. 


A.  A.  HULL 

J.  E.  MURRAY, 

Attorneys     for     Coffman-Dobson 
Banks  &  Trust  Co. 
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PETITION  FOR  RE-HEARING. 

Comes  now  S.  G.  Climenson  as  Trustee  of 
Elliott-O'Brien  Company,  a  Corporation,  bankrupt, 
Appellant,  and  petitions  the  Court  for  a  re-hearing 
of  said  cause  and  as  grounds  therefore  respectfully 
shows  the  Court : 


The  opinion  says: 

"These  objections  were  filed  under  subdivi- 
sion g  of  Section  57  of  the  Bankruptcy  Act, 
which  provides  as  follows: 

'  g.  The  claims  of  creditors  who  have  re- 
ceived preferences,  voidable  under  section  sixty, 
subdivision  b,  or  to  whom  conveyances,  trans- 
fers, assignments,  or  incumbrances,  void  or 
voidable  under  section  sixty-seven,  subdivision 
e,  have  been  made  or  given,  shall  not  be  allowed 
unless  such  creditors  shall  surrender  such  pref- 
erences, conveyances,  transfers,  assignments,  or 
incumbrances. ' 

"Subdivision  b  of  Section  60  is  the  general 
provision  relating  to  preferences  under  Bank- 
ruptcy Act.  Subdivision  e  of  Section  67  pro- 
vides, among  other  things,  as  follows: 


'And  all  conveyances,  transfers,  or  in- 
cumbrances of  his  property  made  by  a  debtor 
at  any  time  within  four  months  prior  to  the 
filing  of  the  petition  against  him,  and  while  in- 
solvent, which  are  held  null  and  void  as  against 
the  creditors  of  such  debtor  by  the  laws  of  the 
State,  Territory,  or  District  in  which  such  prop- 
erty is  situate,  shall  be  deemed  null  and  void 
under  this  Act  against  the  creditors  of  such 
debtor  if  he  be  adjudged  a  bankrupt,  and  such 
property  shall  pass  to  the  trustee  and  be  by  him 
reclaimed  and  recovered  for  the  benefit  of  the 
creditors  of  the  bankrupt.'  " 

The  objections  of  the  Trustee  based  on  the 
ground  of  preferences  under  the  Bankruptcy  Act 
were  necessarily  filed  under  subdivision  g  of  Section 
57,  above  quoted. 

But  Appellant,  as  heretofore,  contends  that  the 
objections  of  the  Trustee,  so  far  as  said  objections 
are  hosed  on  preferences  under  the  State  law,  were 
not  filed  under  Sections  57g  and  67e  as  stated  in  the 
opinion. 

While  the  objections  might  be  considered  as 
filed  under  subdivision  e  of  Section  67  and  subdivi- 
sion g  of  Section  57,  the  rights  of  the  Trustee  were 
not  limited  and  confined  to  Section  67e.  The  fact  is 
said  objections  were  filed  under  subdivision  e  of  Sec- 
tion 70  reading  as  follows : 

''e.     The  trustee  may  avoid  any  transfer 
by  the  bankrupt  of  his  property  which  any 


creditor  of  such  bankrupt  might  have  avoided, 
and  may  recover  the  property  so  transferred, 
or  its  value,  from  the  person  to  whom  it  was 
transferred,  unless  he  was  a  bona  fide  holder  for 
value  prior  to  the  date  of  the  adjudication. 
Such  property  may  be  recovered  or  its  value 
collected  from  whoever  may  have  received  it, 
except  a  bona  fide  holder  for  value.  For  the 
purpose  of  such  recovery  any  court  of  bank- 
ruptcy as  hereinbefore  defined,  and  any  State 
court  which  would  have  had  jurisdiction  if 
bankruptcy  had  not  intervened,  shall  have  con- 
current jurisdiction. ' ' 

The  Trustee's  reliance  on  Section  70e  is  ex- 
pressly sustained  by  the  Circuit  Court  of  Appeals 
for  the  2nd  Circuit  and  by  the  United  States  Su- 
preme Court: 

Cordoso  vs.  Brooklyn  Trust  Co.,  228  Fed.  333 ; 
142  C.  C.  A.  625. 

Stellwagen  vs.  Clum,  245  U.  S.  605 ;  41  A.  B. 
R.  1. 

The  Cordoso  case  involved  a  preference  under 
the  laws  of  New  York  wherein  the  transfer  was 
made  nine  months  before  bankruptcy  and  hence 
could  not  come  within  Section  67e  prescribing  a  four 
months  limitation.  The  Court  placed  it  under  Sec- 
tion 70e. 


The  Stelhvagen  case  involved  a  preference  un- 
der the  laws  of  Ohio.  Mr.  Justice  Day  said  of  Sec- 
tion 70e: 

**This  section  as  construed  by  this  court 
gives  the  Trustee  in  Bankruptcy  a  right  of  ac- 
tion to  recover  property  transferred  in  violation 
of  state  law. 

"And  a  right  of  action  in  this  subdivision 
is  not  subject  to  the  four  months'  limitation  or 
other  sections  (60  B,  67  E)  of  the  Bankruptcy 
Act.  In  this  subdivision,  if  a  creditor  could 
have  avoided  a  transfer  under  state  law,  a  Trus- 
tee may  do  the  same." 

Referring  to  Sec.  70e,  7  C.  J.  182,  says : 

"The  effect  of  this  provision  is  to  give  to  the 
Trustee  the  same  rights  with  respect  to  such 
transfers  as  are  conferred  on  the  bankrupt's 
creditors,  or  any  of  them,  by  the  common  law  or 
the  statutory  law  of  the  state  where  the  prop- 
erty is  located." 

Collier  on  Bankruptcy  (1921  ed.),  page  1178, 

referring  to  Sec.  70e,  says : 

"It  is  the  corollary  of  Sec.  67b,  and  means 
simply  that  if  a  creditor  could  have  avoided 
any  transfer  (not  merely  a  lien)  under  the  laws 
of  the  state,  the  Trustee  can  do  the  same, ' ' 

and  cites  Williams  vs.  Davidson,  104  Wash.  315,  176 
Pac.  334. 

The  Supreme  Court  of  the  State  of  Washington 
has  held  that  the  right  of  a  Trustee  to  recover  pref- 


erences  under  the  State  law  is  not  subject  to  a  four 
months'  limitation,  but  has  applied  the  rule  to  a 
transaction  antedating  bankruptcy  by  six  months  in 
one  case  and  eleven  months  in  another.  Hence  the 
case  could  not  fall  under  Section  67e  and  did  come 
within  70e. 

Benner  vs.  Scandinavian  American  Bank,  73 
Wash.  488;  131  Pac.  1149. 

Jones  vs.  Hoquiam  Lumber  <&  Shingle  Co.,  98 
Wash.  172;  167  Pac.  117. 

The  Trustee  believes  that  the  foregoing  deci- 
sions establish  conclusively  that  the  right  of  the 
Trustee  is  not  limited  to  the  provisions  of  Sec.  67e, 
but  that  the  Trustee  may  rely  upon  Sec.  70e  of  the 
Bankruptcy  Act. 

II. 

The  right  of  the  Trustee  to  rely  on  Section  70e 
and  to  file  objections  to  claims  on  the  ground  of 
preferences  received  contrary  to  the  State  law,  is 
not  found  in  subdivision  g  of  Section  57  of  the 
Bankruptcy  Act  as  stated  in  the  opinion. 

The  Trustee's  objections  were  filed  under  the 
following  Sections  of  the  Bankruptcy  Act : 


Section  2: 

"That  the  courts  of  bankruptcy  *  *  *  are 
hereby  invested  *  *  *  (2)  allow  claims,  disallow 
claims,  reconsider  allowed  or  disallowed  claims, 
and  allow  or  disallow  them  against  bankrupt 
estates." 

Section  57d: 

' '  Claims  which  have  been  duly  proved  shall 
be  allowed,  upon  receipt  by  or  upon  presenta- 
tion to  the  court,  unless  objection  to  their  al- 
lowance shall  be  made  by  parties  in  interest,  or 
their  consideration  be  continued  for  cause  by 
the  court  upon  its  own  motion. ' ' 

Section  57F : 

"Objections  to  claims  shall  be  heard  and 
determined  as  soon  as  the  convenience  of  the 
court  and  the  best  interest  of  the  estates  and 
the  claimants  will  permit." 

It  is  under  the  foregoing  sections  that  objec- 
tions to  claims  are  commonly  filed.  Objections  set- 
ting up  such  defenses  as  the  bankrupt  might  have 
set  up  or  defenses  that  creditors  of  the  ha/nkrupt 
might  have  set  up  are  filed  pursuant  to  the  forego- 
ing sections. 

Collier  on  Bankruptcy,  10th  ed.  812  et  seq. 

Remington  on  Bankruptcy,   2nd   ed.,   pages 
630-6e52. 

Remington  on  Bankruptcy,  2nd  ed.,  Sections 
803,  8031/2,  11  92-1202. 
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Bemington  on  Bankruptcy^  2nd  ed.,  Sections 
1137-1497. 

In  re.  Behmom,  17  A.  B.  E.  767  (9  C.  C.  A.). 

In  re.  Creech  Bros.  Lumber  Co.,  140  Fed.  8 
(9  C.  C.  A.). 

Moore  vs.  Crandall,  205  Fed.  689  (9  C.  C.  A.). 

Wells  vs.  Lincoln,  214  Fed.  227  (9  C.  C.  A.). 

Pacific  States  Bank  vs.  Coats,  205  Fed.  618 
(9  C.  C.  A.). 

In  re  Bem&nt,  172  Fed.  98  (C.  C.  A.  8). 

In  re  Omaha  Motor  Car  Co.,  245  Fed.  546  (C. 
C.  A.  8). 

In  re  Standard  Telephone  d  Elec.  Co.,  216  U. 
S.  545,  24  A.  B.  R.  761. 

The  Trustee  submits  that  under  Section  2  (2), 
Section  57d,  and  Sec.  57f,  that  he  may  file  objections 
to  claims  of  creditors  on  any  ground  recognized  by 
Sec.  70e  of  the  Bankruptcy  Act. 

It  is  under  these  sections  that  Trustees  have 
filed  objections  setting  up  such  defenses  as  statute 
of  limitations,  statute  of  frauds,  estoppel,  illegality, 
usury,  payment,  fraud,  etc. — in  short,  practically 
every  defense  known  to  the  law.  These  things  are 
matters  of  everyday  practice  in  courts  of  bank- 
ruptcy. 


Remington  on  Bankruptcy   (2nd  ed.),   Sec. 
1193-1202. 


CONCLUSIONS. 

Violation  of  state  law  gives  rise  to  a  cause  of 
action  in  the  Trustee  under  70e. 

Stellwagen  vs.  Clum,  245  U.  S.  605. 

The  Trustee  may  object  to  any  claim  and  set 
up  any  and  all  defenses  that  creditors  possess  un- 
der the  law.   Authorities  above. 

If  this  opinion  is  allowed  to  stand  there  will  be 
one  rule  in  the  Federal  Court  and  another  in  the 
State  Court.  Great  confusion  will  result.  Some  will 
depend  on  the  one  rule  and  some  on  the  other.  We 
know  of  no  case  sustaining  the  opinion  and,  as  we 
have  pointed  out,  it  is  at  variance  and  inreconcil- 
able  with  the  Washington  cases  above  cited,  and 
with  the  decision  of  the  Supreme  Court  of  the 
United  States. 

IV. 

Finally,  if  Appellant  should  be  in  error  in  all 
we  have  said ;  if  it  be  conceded  for  the  sake  of  argu- 
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ment  that  Judge  Rudkin  is  right  in  holding  that 
the  Trustee's  objections  were  filed  under  Sec.  57g 
and  67e,  still,  the  opinion  is  erroneous  in  holding 
that  the  trustee  must  prove  insolvency  in  both  the 
bankruptcy  sense  (excess  of  liabilities  over  assets) 
and  in  the  State  sense  defined  as  non-payment  of 
debts  as  they  mature  in  the  ordinary  course  of  busi- 
ness; for  the  Trust  Fund  Theory  prohibits  a  pri- 
vate corporation  from  preferring  creditors  in  either 
kind  of  insolvency. 

I.  A  corporation  insolvent  (1)  in  that  its  lia- 
bilities exceed  assets  and  which  (2)  is  unable  to 
meet  its  obligations  in  due  course  of  business,  can- 
not prefer  its  creditors.  Everyone  would  admit  this. 

II.  A  corporation  whose  liabilities  do  not  ex- 
ceed its  assets  but  is  unable  to  pay  its  obligations  as 
they  mature  in  due  course  of  busines,  cannot  prefer 
its  creditors  (insolvent  in  so-called  state  sense  only). 

Simpson  vs.  Western  Hardware  cfc  Metal  Co., 
97  Wash.  626, 167  Pac.  113. 

III.  A  corporation  insolvent  only  in  the  sense 
that  its  liabilities  exceed  its  assets  cannot  prefer  its 
creditors  (insolvent  in  bankruptcy  sense  only). 

Benner  vs.  Scandinavian  American  Bank,  73 
Wash.  488,  131  Pac.  1149. 
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Under  the  opinion  in  this  case,  a  trustee  in 
bankruptcy  must  prove  a  transfer  (1)  within  four 
months  of  bankruptcy,  (2)  insolvency  in  the  bank- 
ruptcy sense,  namely,  excess  of  liabilities  over  as- 
sets, (3)  insolvency  in  state  sense  as  defined  by 
opinion,  namely,  non-payment  of  debts  as  they  ma- 
ture in  the  ordinary  course  of  business,  (4)  pref- 
erence. 

This  is  contrary  to  the  law  as  laid  down  by  the 
Supreme  Court  of  the  U.  S.  and  by  the  Supreme 
Court  of  the  State  of  Washington : 

A. 

Under  the  decisions  of  the  United  States  Su- 
preme Court,  a  trustee  need  not  prove  insolvency 
in  the  bankruptcy  sense,  but  may  prove  insolvency 
under  state  law  and  (2)  preference. 

SteUwagen  vs.  Clum,  245  U.  S.  605. 

Under  the  decisions  of  the  Circuit  Court  of 
Appeals  for  the  2nd  Circuit  the  trustees  need  prove 
only  (1)  insolvency  in  the  State  sense  and  (2)  pref- 
erence. 

Grandison  vs.  Robertson,  231  Fed.  785. 

Cordoso  vs.  Brooklyn  Trust  Co.,  228  Fed.  33. 
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B. 

Under  the  decisions  of  the  Supreme  Court  of 
the  State  of  Washington,  insolvency  in  the  bank- 
ruptcy sense  need  not  be  proved;  proof  in  the  so- 
called  State  sense  alone  is  sufficient. 

Simpson  vs.  Western  Hardware  &  Metal  Co., 
97  Wash.  626, 167  Pac.  113. 

Insolvency  in  the  so-called  State  sense  need  not 
be  proven ;  proof  in  the  bankruptcy  sense  only  need 
be  proved. 

Benner  vs.  Scandinavian- American  Bank,  73 
Wash.  488. 

Nor  is  a  trustee  required  to  prove  the  transfer 
within  four  months. 

Benner  vs.  Scandinavian  American  Bank,  73 
Wash.  488,  131  Pac.  1149. 

Jones  vs.  Hoquiain  Lumber  &  Shingle  Co.,  98 
Wash.  172,  167  Pac.  117. 

The  rule  is  the  same  in  New  York. 
Cordoso  vs.  Brooklyn  Trust  Co.,  228  Fed.  333. 
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The  rule  laid  down  in  the  opinion  is  at  variance 
with  the  rule  of  the  State  Court  in  two  particulars : 
the  Federal  rule  requires  proof  of  insolvency  in  both 
the  bankruptcy  sense  and  in  the  State  sense  and, 
second,  the  transfer  must  be  within  four  months. 
The  State  Courts  hold  proof  of  insolvency  in  either 
sense  is  sufficient  and,  second,  there  is  no  four 
months  limitation. 


BASIS  OF  TRUST  FUND  THEORY. 

All  the  Washington  decisions  are  rested  chiefly 

on  Section  741  (5)  Rem.  Comp.  Sts.  (1922)  reading 

as  follows: 

"A  receiver  may  be  appointed  by  the  Court 
in  the  following  cases:  (5)  When  a  corporation 
has  been  dissolved  or  is  insolvent,  or  is  in  im- 
minent danger  of  insolvency,  or  has  forfeited 
its  corporate  rights." 

If  there  is  imminent  danger  of  insolvency  a 
receiver  will  be  appointed. 

State  ex  rel.  StroJil  vs.  Superior  Court,  20 
Wash.  545. 

Kahle  vs.  Ind.  Loan  &  Inv.  Co.,  103  Wash. 
273,  174  Pac.  23. 
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The  object  and  purpose  of  the  theory  is  to  se- 
cure an  equal  and  ratable  distribution  of  assets 
among  the  creditors,  to  prevent  discrimination  and 
preferences. 

Thompson  vs.  Huron  Lumber  Co.,  4  Wash. 
600,  30  Pac.  741,  31  Pac.  25. 

Conover  vs.  Hull,  10  Wash.  673,  39  Pac.  166. 

A  corporation  whose  liabilities  exceed  assets  is 
more  certain  to  prefer  than  one  merely  unable  to 
paif  in  due  course.  The  reason  for  the  rtde  prohibit- 
ing preferences  is  more  apparent  and  more  impera^ 
tive. 

It  appeared  in  evidence  that  the  state  court  ap- 
pointed a  receiver  on  the  ground  of  insolvency  on 
May  7,  1921  (Trustee's  Exhibit  ''G",  R.  154).  There 
was  no  material  change  in  the  condition  of  this  cor- 
poration in  the  month's  period  preceding.  If  it  was 
insolvent  on  May  7th,  it  was  surely  in  imminent 
danger  of  insolvency  during  the  month  of  April, 
certainly  five  days  before,  and  had  the  court  given 
e:ffect  to  the  statute  above  quoted,  it  would  have 
held  payments  made  to  appellees  during  April,  1921, 
were  made  during  the  time  when  the  now  bankrupt 
was  in  imminent  danger  of  insolvency. 

The  error  of  the  opinion  lies  in  holding  that  the 
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definition  of  insolvency,  namely:  ''inability  to  pay 
debts  as  they  mature  in  the  ordinary  course  of  busi- 
ness" is  an  exclusive  definition.  There  is  no  decision 
and  no  statement  in  any  of  the  decisions  of  the  state 
court  that  a  corporation  is  not  insolvent  when  it 
appears  that  its  liabilities  are  in  excess  of  assets. 
There  is  one  late  decision  holding  that  a  corporation 
whose  liabilities  exceed  its  assets  is  insolvent  and 
that  a  preference  under  such  conditions  will  be  set 
aside. 

Benner  vs.  Scandinavian- American  Bank,  73 
Wash.  488,  131  Pac.  1149. 

The  Washington  court  holds  that  it  is  not  neces- 
sary to  prove  absolute  insolvency,  meaning  excess 
of  liabilities  over  assets,  but  that  it  is  sufficient  to 
show  that  the  corporation  is  not  paying  its  obliga- 
tions as  they  mature  in  the  ordinary  course  of  busi- 
ness. Such  is  the  plain  reasoning  of  the  cases  cited 
in  the  opinion: 

Nixon  vs.  Hendy  Machine  Worhs,  51  Wash. 
419; 

State  ex  rel.  Strohl  vs.  Superior  Court,  25 
;  Wash.  545; 
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Jones  vs.  Eoquiam  Lumher  d  Shingle  Co.,  98 
Wash.  172. 

Had  this  court  followed  the  latest  decision  of 
the  Supreme  Court  of  the  State  of  Washington 
in  Davidson  vs.  Williams,  104  Wash.  315,  where  the 
court  found  liabilities  exceeded  assets  and  *' during 
all  of  this  time  the  corporation  was  heavily  indebted, 
the  greater  portion  of  its  indebtedness  being  past 
due,  and  it  was  unable  to  pay,  and  apparently  was 
in  a  failing  condition,"  judgment  would  have  been 
rendered  in  favor  of  the  trustee. 

Had  the  court  followed  the  decision  in  Ctm- 

ningham  vs.  Norhon,  125  U.  S.,  77,  31  L.  ed.  624, 

where  the  court  said: 

'^When  a  person  is  unable  to  pay  his  debts 
he  is  understood  to  be  insolvent.  It  is  difficult 
to  give  a  more  accurate  definition  of  insolv- 
ency", 

judgment  would  have  been  for  the  trustee. 

In  this  case  the  trustee  in  bankruptcy  testified 
that  the  concern  during  1921  was  unable  to  pay  its 
obligations  as  they  matured  in  due  course  of  busi- 
ness (Eecord  99).  Mr.  Elliott,  president  and  man- 
ager of  the  bankrupt,  testified  the  concern  was  un- 
able to  pay  its  debts  in  due  course  of  business,  as 
the  books  will  show  (Eecord  60,  152) : 
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The  Bankrupt's  Ledger  Shows 

Merchan-  Merchan- 
dise past   dise  not 

due  due  Bank         Total 

January   $3,970.68  $7,108.15  $5,500.00  $16,578.83 

February  ....  3,436.14    9,291.39    5,500.00    18,227.53 

March  4,788.78    9,527.45     5,500.00    19,816.24 

April    8,693.19    3,823.42     5,500.00    18,116.61 

—(Trustee's  Ex.  *'B"  at  R.  152.) 

The  correspondence  states  that  they  were  fear- 
ful lest  some  creditor  whose  account  is  past  due  will 
step  in  and  ask  for  the  appointment  of  a  receiver. 

There  was  no  testimony  that  the  concern  was 
paying  its  bills  in  due  course  of  business.  There 
was  no  testimony  that  creditors  were  satisfied  with 
the  handling  of  the  bankrupt's  accounts,  except 
some  testimony  that  the  Western  Dry  Goods  Com- 
pany, one  of  the  creditors,  was  satisfied  with  receipt 
of  payment  of  $500.00  and  a  promise  to  pay  the  bal- 
ance within  the  next  two  months.  It  is  manifest  that 
the  creditors  of  this  estate  had  no  knowledge  of  any 
kind  of  the  payments  made  to  appellees. 

Instead  of  being  satisfied  with  what  was  taking 
•pflace  these  creditors,  had  they  known  the  facts, 
would  not  have  extended  any  credit  to  the  bankrupt 
concern.  No  wholesaler  in  the  country  would  know- 
ingly have  sold  a  concern  whose  financial  condition 
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was  that  of  the  bankrupt.  None  would  have  been 
satisfied  with  the  appellees  taking  80%  of  the  money- 
representing  sales  of  the  bankrupt  during  the  last 
thirty-five  days  and  receive  nothing  themselves. 
Such  a  statement  carries  its  own  refutation. 

Brevity  requires  an  end,  and  we  believe  con- 
sideration of  the  foregoing  petition  will  show  the 
error  of  the  court. 

Respectfully  submitted, 

NELSON  R.  ANDERSON, 

5  Attorney  for  Appellants. 


